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*Mr.  JoitJce  W.    D.  Beard  died  December  7,  19 10,  and  Mr.  A.  S.  Buchanan 
by  the  goremor,  appointed  at  his  successor,  and  was  elected  by  the  people,  at  the 

August  election,  191s,  to  fill  out  the  unexpired  term. 

fjndge  H.  N.  Gate  was,  by  the  governor,   appointed  to  succeed  Judge  John   M. 

Taylor,  who  died  on  the  I7tfa  day  of  February,  191 1;  and  at  the  August  election,  191 2, 

Fciu  W.   Moore,  of  the  Western  Division,  was  elected  by  the  people  to  fill  out  the 

unexpired  tenn. 
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Nashville 

Jackson 

Ripley 
Part  I      Memphis 
Part  II    Memphis 
Knoxville 
Dayton 


*Holds  Circuit  Court  of  Fentress  County. 

§Thii  division  wm  created  by  Acu  191 1  (Private),  cb.  435,  and  Judge  V.  C. 
Allen,  appointed  by  the  governor  to  fill  the  office,  was  elected  by  the  people  at  the 
August  election,  191 2,  to  fill  out  the  unexpired  term. 


(VI) 


[125  Tenn. 


CIRCUIT  JUDGES 

OF  TENNESSEE 


Daka  Habmok 
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S.  C.  Brown 
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Jno-  E.  Richardson 

W.  L.  Cook 

Thomas  E.  Matthews   10th  Circuit 

M.  H.  Meeks 

W.  Bruce  Turner 

N.  R.  Barham 

Teos.  E.  Harwood 

Jos.  E.  Jones 

J.  P.  Young 

Walter  Malone 


let  Circuit 
2nd  Circuit 
3rd  Circuit 
4th  Circuit 
5th  Circuit 
Gth  Circuit 
7th  Circuit 
8th  Circuit 
9th  Circuit 


Greene  ville 
Rutledge 
Knoxville 
Harriman 
Crossville 
Chattanooga 
Tullahoma 
Murfreesboro 
Charlotte 
Nashville 


2nd  Circuit  Court  Nashville 
11th  Circuit  Columbia 

12th  Circuit  Lexington 

13th  Circuit  Trenton 

14th  Circuit  Dresden 

15th  Circuit  1st  Div.,  Memphis 
15th  Circuit    2d  Div.,   Memphis 
Alfred  B.  PiTTM AN  15th  Circuit    3d  Div.,   Memphis 
H.W.Laughlin       15th  Circuit  4th  Div.,  Memphis 
S-  J.  Everett  16th  Circuit  Jackson 

*  Douglas  Wikle    Circuit  of  Williamson  Co.,  Franklin 


CRIMINAL  JUDGES 

OF  TENNESSEE 


A.  B.Neil  for  Davidson  County Nashville 

Jesse  Edgington  for  Shelby  County  Div.  I.  Memphis 
James  W.  Palmer  for  Shelby  County  Div.  II.  Memphis 
T.  A.  B.  Nelson  for  Knox  County  ....    Knoxville 

J.  M.  Gardenhire  for  5th  Circuit Carthage 

S.  D.  McKeynolds,  for  6th  Circuit  .  .  Chattanooga 
C.  W.  Tyler,  for  Montgomery  County  .  .    Clarksville 

*Ho1ds  Chancery  Court  of  Williamion  County. 

{Judge  M.  M.  Allison  resigned,  and,  on  the  I2d  of  December,  191 1,  Chas.  R. 
EvaBl  was,  by  the  governor,  appointed  to  fill  the  vacancy,  and,  at  the  August  election, 
1911,  Nathan  L.  Bachman  waa  elected  by  the  people  to  fill  out  the  unexpired  term. 
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ABGUED  AND  DETERMINED 


IN  THB 


SUPREME  COURT  OF  TEMESSEE 


FOR  THB 


EASTERN  DIVISION. 


KNOXVn.LE,  SEPTEMBER  TERM,  1911. 


Roy  Parrott  v.  State. 
(Knoxville.    September  Term,  1911.) 

1.  EVIDENCE.  Of  failure  of  accused  to  testify  and  deny  testi- 
mony Incriminating  iilm  la  Incompetent,  and  not  admissible 
against  him  In  a  subsequent  trial. 

The  rule  that  Btatements  made  in  the  presence  of  the  accused, 
charging  him  with  crime,  create  a  presumption  against  him, 
if  not  denied  by  him,  does  not  apply  to  such  statements  made 
in  the  course  of  Judicial  proceedings,  whether  he  himself  be 
on  trial,  or  the  case  be  one  in  which  he  is  not  directly  con- 
cerned; for,  if  he  himself  be  on  trial,  the  constitution  (art.  1, 
sec  9)  protects  him  against  compulsion  "to.  give  evidence 
against  himself,"  and  to  admit  such  evidence  would  practically 
nullify  the  constitutional  provision;  and,  if  the  trial  be  one 
in  which  he  is  not  directly  concerned,  he  has  no  right  to  inter- 
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fere  or  Intrude  therein,  and  is  not  called  upon  to  speak,  and  his 
failure  to  speak  cannot.  In  subsequent  direct  proceedings  against 
him,  afTord  any  presumption  of  acquiescence. 

Constitution  referred  to  and  construed:    Art.  1,  sec.  9. 

Cases  cited  and  approved:  Bell  t.  State,  93  Oa.,  557;  State  y. 
MuUins,  101  Mo.,  514,  517;  State  v.  Hale.  156  Mo.,  102,  107,  108; 
Comstock  V.  State,  14  Neb.,  205;  People  v.  Willett,  92  N.  Y.,  29; 
Maloney  v.  State,  91  Ark.,  485,  491,  121  S.  W.,  428;  Common- 
wealth V.  Zorambo,  205  Pa.,  109;  Broyles  v.  State,  47  Ind.,  251; 
State  V.  Senn,  32  S.  C,  392;  State  v.  Boyle,  17  R.  I.,  537. 

2.  SAME.  Same.  Compulsion  of  accused  to  testify,  on  cross- 
examination,  as  to  Incriminating  testimony  In  committing 
trials  not  there  denied  by  him,  and  charge  of  court  thereon, 
constituting  reversible  error. 

In  his  trial  under  indictment,  evidence  was  drawn  from  the 
accused,  on  his  cross-examination,  and  over  his  objection,  that 
in  committing  trials  against  him  before  a  Justice  of  the  peace 
and  before  a  United  States  commissioner,  certain  witnesses 
testified  in  his  presence  and  hearing  that  he  had  sold  them 
whisky,  and  that  in  said  trials  he  (the  accused)  failed  to  testify 
and  deny  the  statements  of  such  witnesses;  and  the  charge  of 
the  trial  Judge  upon  such  evidence  was  to  the  efTect  that  the 
failure  of  the  accused  to  testify  and  deny  such  testimony  would 
be  a  circumstance  to  which  the  Jury  could  look,  and  give  such 
credit  as  they  thought  it  entitled  to,  as  throwing  light  on  the 
guilt  or  innocence  of  the  accused,  but  not  for  any  other  pur- 
pose; and  it  is  held  that  both  the  admission  of  such  evidence 
and  the  charge  of  the  court  thereon  constitute  reversible  error. 


FROM  McMINN. 


Appeal  from  the  Circuit  Court  of  McMinn  County. — 
S.  C.  Beown,  Judge. 
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Eugene  E.  Ivins  and  E.  L.  Roberts,  for  Parrott. 
Assistant  Attobnby-Gbneral  Faw,  for  State. 


Mjbl  Justice  Neil  delivered  the  opinion  of  the  Court 

The  plaintiff  in  error  being  on  trial  in  the  circuit  court 
of  McMinn  county  under  a  charge  of  selling  intoxicating 
liquors  within  four  miles  of  an  institution  of  learning 
in  violation  of  the  statute  against  such  acts,  evidence 
vas  introduced,  over  his  objection,  as  follows :  On  cross- 
examination  he  was  asked  if  Joe  Taylor  did  not  testify 
before  a  United  States  commissioner  in  his  presence  and 
hearing  that  he  had  sold  whisky  to  said  Taylor,  and  fur- 
ther if  he  did  not  fail  to  go  on  the  witness  stand  and  deny 
it;  also,  the  same  question  as  to  Ham  Hacker;  also, 
whether  Ham  Hacker  had  not  testified  before  a  justice 
of  the  peace  on  a  committing  trial  the  same  thing  in  his 
presence,  with  a  like  failure  on  his  part  to  go  on  the  wit- 
ness stand  and  deny  it — ^to  all  of  which  questions  he  an- 
.  swered,  "Yes.^*  On  this  evidence  the  trial  judge  charged 
the  jury  as  follows: 

"Gentlemen  of  the  jury :  I  instruct  you  that  it  is  com- 
petent in  any  case  to  prove  that  a  statement  has  been 
made  in  the  presence  of  the  defendant,  by  which  the  de- 
fendant is  accused  of  wrongdoing,  and  that  the  defend- 
ant admitted  the  truth  of  the  statement  or  remained  si- 
lent failing  to  deny  it.  And  in  this  case  if  you  should  be 
satisfied  from  the  evidence  that  witnesses  at  other  trials 
had  testified  that  the  defendant  did  that  which  he  now 
denies,  and  that  he  was  present,  and  failed  to  then  deny 
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the  charge,  this  would  be  a  circumstance  which  you  could 
look  to,  giving  to  it  such  credit  as  you  think  it  is  entitled 
to  as  throwing  light  on  the  defendant's  guilt  or  inno- 
cence in  the  present  case,  but  you  cannot  look  to  it  for 
any  purpose  than  those  hereinbefore  indicated." 

The  evidence  was  incompetent,  and  the  charge  was 
erroneous.  The  rule  that  statements  made  in  the  pres- 
ence of  an  accused  x>erson  charging  him  with  crime 
create  a  presumption  against  him,  if  not  denied  by  him, 
does  not  apply  to  such  statements  made  in  the  course  of 
judicial  proceedings.  Bell  v.  State,  93  Ga.,  557, 19  S.  E., 
244;  State  v.  Mullins,  101  Mo.,  514,  517,  14  S.  W.,  625; 
State  Y.Hale,  156  Mo.,  102, 107  ylOSy  56  S.  W.,  881; 
Comstock  V.  State,  14  Neb.,  205,  15  N.  W.,  355;  People 
V.  Willett,  92  N.  Y.,  29;  Moloney  v.  State,  91  Ark.,  485, 
491,  121  S.  W.,  728,  134  Am.  St.  Rep.,  83 ;  Com.  v.  Zo- 
rambo,  205  Pa.,  109,  54  Atl.,  716 ;  Broyles  v.  State,  47 
Ind.,  251;  State  v.  Senn,  32  S.  C,  392,  11  S.  E.,  292; 
State  V.  Boyle,  13  R.  I.,  537.  If  the  parly  in  question 
be  on  trial,  he  cannot  thus  be  forced  to  give  evidence 
against  himself  in  violation  of  the  constitutional  guar- 
anty which  protects  him  against  incriminating  himself 
contrary  to  his  will.  If  the  trial  in  pr(^ess  be  one  in 
which  he  is  not  directly  concerned,  as  for  example  a  cor- 
oner's inquest,  one  of  the  cases  above  cited,  he  has  no 
right  to  interfere  or  intrude  therein,  and  is  not  called 
upon  to  speak,  and  his  failure  to  speak  cannot  in  subse- 
quent direct  proceedings  against  him  afford  any  pre- 
.  sumption  of  acquiescence.  If  in  any  former  trial  he  was 
justified  in  refraining  from  speaking    by    the    constitu- 
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tional  provision  above  referred  to,  he  rightly  re- 
frained, and  his  conduct  should  not  be  used  against  him 
in  any  subsequent  triaJ.  To  grant  its  use  would  practi-, 
cally  nullify  the  constitutional  provision.  Therefore  in 
no  event  is  such  evidence  competent  against  him. 

For  the    error  indicated,  the  judgment  of  conviction 
will  be  reversed,  and  the  cause  remanded  for  a  new  triaJ. 


6  TENNESSEE  REPORTS.        [125  Tenn. 


Baiik  V.  Wood. 


Hoi/STON  National  Bank  v.  A.  H.  Wood. 
{Knoxville.      September  Term,  1911.) 

1.  COLLATERAL  8ECURITIE8.  Pledgee  is  not  guilty  of  conver- 
sion by  his  unauthorized  purchase  at  their  sale,  so  long  as 
he  retains  possession  with  power  to  return  them  to  pledgeor, 
upon  proper  tender  and  request. 

The  pledgee  of  bonds  and  stoclis  as  collateral  security  for  the  pay- 
ment of  indebtedness  due  him  Is  not  guilty  of  a  conversion 
thereof  by  his  unauthorized  purchase  of  the  same  at  a  sale 
made  after  default,  so  long  as  he  retains  possession  and  con- 
trol, with  power  to  return  the  collateral  to  the  pledgeor,  upon 
payment  of  the  Indebtedness  so  secured,  and  has  not  refused  to 
return  the  same  upon  a  proper  tender  of  the  Indebtedness,  and 
request  for  the  return  of  the  collateral.    {Post,  pp,  12-14.) 

Cases  cited  and  approved:  Ball  v.  Stanley,  5  Yerg.,  199;  Upchurch 
V.  Darnell,  3  Sneed,  444;  Scruggs  v.  Lester,  1  Helsk.,  150; 
Banli  V.  Smith,  110  Tenn.,  337;  Terry  v.  Bank,  93  Ala.,  599; 
Winchester  v.  Joslyn,  31  Colo.,  220;  Bryan  v.  Baldwin,  52  N. 
Y.,  232;  Bank  v.  Rush,  85  Fed.,  539;  Glidden  v.  Bank,  53  Ohio 
St.,  588. 

2.  SAME.  Same.  Pledgee's  purchase  without  express  authority 
may  be  treated  by  piedgeor  as  valid  or  null;  but  not  as  a  con- 
version, when. 

In  the  absence  of  express  authority,  the  rule  is  that  a  pledgee, 
upon  sale  after  default,  cannot  become  the  purchaser  of  the 
property  pledged  to  secure  him;  and  where  the  pledgee,  without 
authority,  becomes  the  purchaser  of  securities  hypothecated 
with  him,  the  pledgeor  can  either  treat  the  sale  as  valid  and 
hold  the  pledgee  liable  for  the  amount  bid  by  him,  or  the 
pledgeor  can  treat  the  sale  as  a  nullity;  but  he  cannot  treat  such 
sale  as  a  conversion,  and  hold  the  pledgee  liable  for  some  alleged 
valuation  of  the  collateral,  so  long  as  the  pledgee  retains  the 
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possession  thereof  and  does  not  refuse  to  return  it  after  proper 
tender  of  the  amount  of  his  debt.     iPost,  p.  14.) 

See  citations  under  the  preceding  headnote. 

3.  SAME.  Power  of  sale  and  right  to  purchase  agreed  to  be 
extended  to  subsequent  collateral  does  not  so  extend  to  sub- 
sequent collateral  under  written  agreement  containing  no 
such  power  and  right. 

Where  collateral  security  is  pledged  for  the  payment  of  a  promis- 
sory note,  by  a  printed  agreement  contained  in  or  annexed  to 
the  note,  with  power  of  sale  after  default,  and  right  to  pur- 
chase the  same  at  such  sale,  vested  in  the  holder  of  the  note, 
with  a  further  printed  provision  that  "in  case  of  any  exchange 
or  addition  to  said  collateral,  we  agree  that  the  above  agree- 
ments and  provisions  shall  extend  to  such  new  or  additional 
collateral,"  this  provision  was  Intended  to  apply  to  collateral 
deposited  by  the  maker  of  the  note,  unaccompanied  by  any 
other  written  agreement,  and  does  not  apply  to  collaterals  sub- 
sequently pledged  under  a  definite  written  agreement,  containing 
no  such  power  of  sale  and  no  such  right  to  purchase.  {Post,  pp. 
10,  14-16.) 

4  SAME.  Same.  Contract  authorizing  property  pledged  for 
particular  debt  to  be  held  for  general  indebtedness  is  valid, 
but  will  be  construed  In  favor  of  piedgeor,  especially  If  on  a 
printed  form  furnislied  by  pledgee. 

The  provision  in  a  note  authorizing  the  payee  bank  to  hold,  as 
security  for  general  indebtedness,  property  pledged  for  a  par- 
ticular debt,  is  valid,  but  the  rule  is  that  such  agreement  will 
not  be  construed  so  as  to  extend  the  obligation  beyond  that 
intended  by  the  pledgeor;  and,  if  such  agreement  is  on  a  printed 
form  furnished  by  the  bank  and  signed  by  its  customer,  and  any 
doubt  arises  as  to  its  proper  Interpretation,  it  will  be  construed 
in  favor  of  the  customer.     {Post,  p.  16.) 

Cases  cited  and  approved:  Bank  v.  Brown  (Tenn.  Chy.  App.), 
63  S.  W.,  206;  Harris  v.  Bank,  77  Md.,  423;  Hathaway  v.  Bank, 
131  Mass.,  14;  Glllet  v.  Bank,  160  N.  Y.,  549. 
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5.  B1LL8  AND  NOTES.  Stipulation  for  attorneys'  fees  Is  valid, 
and  will  be  enforced  to  extent  reasonable. 

While  a  stipulation  in  a  promissory  note  for  attorneys'  fees  is 
valid,  and  will  be  enforced,  still  the  court  is  not  bound  by  a 
provision  to  the  effect  that  any  particular  amount  shall  be 
allowed  for  such  fees,  and  no  matter  what  stipulations  as  to 
the  amount  is  made,  it  will  not  be  enforced  unless  It  appears 
to  the  court  to  be  reasonable.    (Post,  pp.  10,  16,  17.) 

6.  ATTORNEYS'  FEES."  Discretion  In  allowing  attorneys'  fees 
will  not  be  revised  except  for  Injustice. 

The  supreme  court  is  not  disposed  to  interfere  with  the  allowance 
of  attorneys'  fees  in  the  lower  court,  unless  ft  can  see  that 
some  injustice  has  been  done;  for  such  matters  are  largely 
within  the  discretion  of  the  court,  and  the  supreme  court  will 
not  Interfere  with  the  exercise  of  that  discretion  unless  the 
allowance  made  is  thought  to  be  materially  wrong.  {Postf  p. 
17.) 

7  CHANCERY  PLEADING  AND  PRACTICE.  Relief  may  be 
granted  complainant  under  general  prayer,  upon  facts  appear- 
ing In  bill  and  cross  bill,  to  settle  rights  and  end  contro- 
versy. 

Where  the  bill  does  not  specifically  pray  for  the  relief  granted  by 
the  chancellor  to  the  complainant,  but  the  decree  is  warranted  by 
the  facts  appearing  from  the  bill  and  the  cross  bill,  and  by 
the  prayer  for  general  relief,  and  such  decree  settling  the  rights 
of  all  the  parties  and  ending  the  controversy,  or  putting  an 
end  to  the  litigation  between  the  parties,  will  be  affirmed  by  the 
supreme  court    {Post,  pp.  17,  18.) 


FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County. — 
Will  D.  Wright,  Chancellor. 
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Webb  &  BAKEBt  for  complainant. 

JoDROLMON,  AVelcker  &  SMITH,  toT  defendant. 


Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

The  facts  of  this  case  necessary  to  be  stated  are  these : 

A.  H.  Wood  was  bound  to  the  Holston  National  Bank 
upon  three  notes  as  indorser  or  joint  maker,  and  in  1907, 
addressed  to  the  bank  the  following  letter : 

"Knoxville,  Tenn., 

"Sept.  17,  1907. 
"Holston  National  Bank, 

"Knoxville,  Tenn. 
"Gentlemen : 

"I  herewith  inclose  you  certificates,  Nos.  10, 11, 12  and 
19,  of  the  Tennessee  Iron  Ore  Company,  aggregating  175 
shares  of  its  capital  stock : 

"Certificate  'No.  10  being  for  50  shares ; 

"Certificate  No.  11  being  for  50  shares ; 

"Certificate  No.  12  being  for  48  shares ; 

"Certificate  No.  19  being  for  27  shares. 

"Also  one  certificate  No.  B-11  for  250  shares  of  the  Big 
Brushy  Coal  &  Coke  Company,  of  the  par  value  of  f  100 
each. 

"I  send  you  these  certificates  to  be  held  by  you  as 
additional  collateral  security  for  three  notes  for  which 
I  am  responsible  as  indorser,  which  you  now  hold,  to  wit : 

"Two  notes  of  the  Big  Brushy  Coal  &  Coke  Company, 
one  dated  November  the  2Tth,  1906,  and  the  other  dated 
August  30th,  1906,  each  for  fl0,000,  made  by  the  Big 
Brushy  Coal  &  Coke  Company,  and  indorsed  by  me,  A. 
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H.  Wood ;  and  one  note  of  the  Harriman  Knitting  Mills 
Company  for  f  15,000,  dated  August  8th,  1907,  and  in- 
dorsed by  me,  A.  H.  Wood. 

"The  two  notes  of  the  Big  Brushy  Coal  &  Coke  Compa- 
ny are  past  due,  and  it  is  understood  by  me  in  putting 
up  this  collateral  for  further  protection  to  these  notes, 
that  the  bank  does  not  extend  to  me  further  time  on  these 
notes  and  does  not  agree  to  do  so. 

"As  to  the  note  of  the  Harriman  Knitting  Mills,  the 
stock  here  inclosed  is  intended  as  collateral  security  for 
the  present  note,  or  any  renewal  thereof. 

"Yours  very  truly, 

''A.  H.  Wood." 

The  note  of  the  Harriman  Knitting  Mills,  referred  to 
above,  was  executed  by  the  Knitting  Mills  and  A.  H. 
Wood  jointly.  It  was  upon  one  of  the  bank's  printed 
collateral  forms,  authorizing  the  bank  upon  default  to 
sell  said  collateral  at  public  or  private  sale  and  to  be- 
come the  purchaser  of  said  collateral  at  such  a  sale.  The 
note  also  contained  two  provisions  material  in  this  suit, 
as  follows : 

1st,  "In  case  of  any  exchange  or  addition  to  said  col- 
lateral, we  agree  that  the  above  agreements  and  provis- 
ions shall  extend  to  such  new  or  additional  collateral." 

2nd.  "If  this  note  is  placed  in  the  hands  of  an  attorney 
at  law  for  collection,  we  agree  to  pay  10  per  cent  attor- 
neys' fees,  and  all  expenses  incurred  in  its  collection ;  and 
that  if  it  is  sued  on,  said  attorneys'  fees  and  expenses 
shall  be  taxed  up  in  judgment." 
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This  note  of  the  Harriman  Knitting  Mills  was  renew- 
ed several  times  after  the  deposit  with  the  bank  of  the 
additional  collateral  referred  to  in  the  agreement  of  Mr. 
Wood  quoted  above*  The  original  note  of  the  Harriman 
Knitting  Mills  mentioned  in  its  face,  as  collateral  de- 
posited to  secure  its  payment,  only  the  |15,000  of  bonds 
of  the  Harriman  Knitting  Mills.  The  renewals  of  this 
note  were  drawn  in  the  same  way,  and  in  none  of  them 
was  any  reference  made  to  the  stock  of  the  Tennessee 
Iron  Ore  Company,  or  the  stock  of  the  Big  Brushy  Coal 
&  Coke  Company  deposited  with  the  agreement  hereto- 
fore referred  to. 

After  several  renewals  of  this  note,  no  payment  having 
been  made  thereon,  the  bank  advertised  for  sale  all  said 
stock  and  also  the  bonds  of  the  Harriman  Knitting  Mills 
Company.  It  appears  that  this  sale  was  enjoined  by  pro- 
ceedings in  the  chancery  court,  but,  upon  appeal  to  this 
court,  the  injunction  was  modified  so  as  to  restrain  only 
the  sale  of  the  stock  of  the  Big  Brushy  Coal  &  Coke  Com- 
pany, and  the  bank  was  allowed  to  proceed  with  the  sale 
of  the  Tennessee  Iron  Ore  Company  stock  and  of  the 
the  bonds  of  the  Harriman  Knitting  Mills  Company. 

Other  advertisement  was  made  and  at  public  sale  the 
bank  became  the  purchaser  of  both  stock  and  bonds,  bid- 
ding in  the  bonds  for  $4,000  and  the  Iron  Ore  Company 
stock  for  $2,500.  It  credited  the  $15,000  note  with 
|6,500.  the  amount  of  its  bid  less  expense  of  advertising, 
and  has  brought  this  suit  against  Mr.  Wood  to  recover 
the  balance  due  on  the  |15,000  note,  together  with  10  per 
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cent  attorneys  fees.  The  attorneys*  fees  amount^  it 
claims,  to  |1,588.50,  that  being  ten  per  cent  of  the  face  of 
the  note,  with  some  interest  added. 

An  answer  to  this  bill  was  filed  by  the  defendant  below 
and  subsequently  a  cross  bill.  The  substance  of  these 
pleadings  by  defendant  was  that  the  bank  had  no  author- 
ity to  sell  and  bid  in  the  stock  and  bonds  as  it  had  done, 
or  at  least  to  bid  in  the  stock,  and  it  was  charged  that 
the  bank  was  guilty  of  a  conversion  with  reference  to  the 
stock,  which  it  was  claimed  was  worth  about  f  17,000. 
A  decree  was  therefore  sought  against  the  bank  by  this 
cross  bill  for  the  value  of  the  stock.  It  was  also  main- 
tained by  the  defendant  below  that  in  any  event  the  at- 
torneys* fees  claimed  by  the  bank  were  unreasonable  and 
should  not  be  allowed. 

Considerable  proof  was  taken  in  the  case,  and,  upon 
the  hearing,  the  chancellor  was  of  opinion  that  the  bank 
was  entitled  to  sell  the  bonds  of  the  Harriman  Knitting 
Company  and  to  purchase  same  itself,  but  that  it  was  not 
authorized  to  become  the  purchaser  of  the  stock  of  the 
Tennessee  Iron  Ore  Company.  He  was  farther  of  opin- 
ion that  the  bank  was  entitled  to  10  per  cent  attorneys* 
fees  only  upon  the  balance  due  on  the  note,  and  not  to 
10  per  cent  attorneys*  fees  on  the  whole  amount.  Inas- 
much as  the  bank  was  still  in  possession  of  the  stock  of 
the  Tennessee  Iron  Ore  Company  and  had  a  right  to  sub- 
ject it  to  the  payment  of  the  balance  due  on  the  note,  the 
chancellor  directed  that  said  stock  be  sold  and  the  pro- 
ceeds of  the  sale  credited  upon  the  note;  and  that  after 
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such  credit  was  duly  made  the  bank  be  given  a  decree 
against  the  defendant  for  the  remainder  due  upon  the 
note  and  for  some  |1,300  attorneys'  fees. 

Prom  this  decree  the  bank  has  prayed  and  obtained 
an  appeal  to  this  court  in  so  far  as  it  held  that  it  was  not 
entitled  to  become  the  purchaser  of  the  stock  of  the  Ten- 
nessee Iron  Ore  Company  at  the  sale ;  and  from  the  chan- 
cellor's allowance  as  to  attorneys'  f ee^. 

In  disposing  of  this  case,  we  may  first  observe  that 
there  was  no  conversion  of  this  stock  by  the  bank,  re- 
gardless of  whether  it  was  entitled  to  become  the  pur- 
chaser of  said  stock  at  the  sale  or  not. 

The  bank  is  still  in  the  possession  of  the  stock  and  it 
is  still  within  the  power  of  the  bank  to  return  this  stock 
to  Mr.  Wood,  the  pledgeor,  upon  payment  by  him  of  the 
balance  of  the  indebtedness  for  which  it  was  pledged.  It 
does  not  appear  that  any  tender  of  this  balance  has  ever 
been  made,  and  there  has  been  no  refusal  on  the  part  of 
the  bank  to  return  the  stock  to  Mr.  Wood  after  a  proper 
tender  of  the  balance  of  the  debt  for  which  it  is  held. 
Under  these  circumstances,  there  is  no  reason,  upon  our 
cases,  for  holding  the  bank  guilty  of  a  conversion.  See 
Ball  V.  Stanley,  5  Yerg.,  199 ;  Vpchurch  v.  Darnell,  3 
Sneed,  444;  Scruggs  v.  Lester^  1  Heisk.,  150;  Memphis 
City  Bank  v.  Smith,  110  Tenn.,  337. 

While,  in  the  absence  of  express  authority,  the  rule  is 
that  a  pledgee,  upon  sale  after  default,  cannot  become 
the  purchases  of  property  pledged  to  secure  him,  never- 
theless, it  is  well  settled  that    "the    purchase    by    the 
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pledgee,  howe\er,  so  long  as  he  retains  possession  and 
control,  does  not  amount  to  a  conversion  of  the  property 
and  cannot  be  so  treated  by  the  pledgeop."  31  Cyc.,  880 ; 
Terry  v.  Birrmnghdm  National  Banky  93  Ala.,  599; 
Winchester  v.  Joslyn,  31  Colo.,  220;  Bryan  v.  Bal&uoin, 
52  N.  Y.,  232;  Kansas  City  First  National  Bank  v.  Rush, 
85  Fed.,  539.  To  the  same  effect,  see  Olidden  v.  Me- 
chanics Bank,  53  Ohio  St.,  588,  also  reported  in  43  L.  R, 
A.,  737,  where  all  the  cases  are  collected  in  a  note — all 
being  to  the  same  effect. 

Under  the  cases  referred  to  here,  where  the  pledgee 
without  authority  becomes  the  purchaser  of  securities 
hypothecated  with  him,  the  pledgeor  can  either  treat  the 
sale  as  valid  and  hold  the  pledgee  liable  for  the  amount 
bid  by  him  at  such  sale,  or  the  pledgeor  can  treat  the 
sale  as  a  nullity.  The  pledgeor,  however,  cannot  treat 
such  sale  as  a  conversion  and  hold  the  pledgee  liable  for 
some  alleged  valuation  upon  the  stock,  so  long  as  the 
pledgee  retains  possession  of  the  stock  and  does  not  re- 
fuse to  return  it  after  proper  tender  of  the  amount  of  his 
debt. 

The  bank  insists,  however,  that  by  reason  of  the  pro- 
visions contained  in  the  face  of  its  collateral  note,  it  was 
entitled  to  become  the  purchaser  of  this  stock  at  the  sale 
heldlby  it.  This  provision  has  been  heretofore  referred 
to  and  is  to  the  effect  that,  "in  case  of  any  exchange  or 
addition  to  said  collateral,  we  agree  that  the  above  agree- 
ments and  provisions  shall  extend  to  such  new  or  addi- 
tional collateral." 
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It  is  insisted  that  when  Mr.  Wood  deposited  the  Ten- 
nessee Iron  Ore  stock  as  additional  collateral  for  the  se- 
curity of  this  |15,000  note,  the  bank  became  entitled, 
under  the  provisions  of  the  note  just  quoted,  to  subject 
the  stock  to  sale  and  to  become  the  purchaser  thereof, 
just  as  it  was  entitled  to  treat  the  collateral  mentioned 
in  the  face  of  the  note. 

We  cannot  assent  to  this  proposition,  but  think  that 
the  chancellor's  decree  was  correct. 

This  provision  in  the  note  was  intended  to  refer  to 
collateral  deposited  by  the  maker  of  the  note,  unaccom- 
panied by  any  other  written  agreement.  It  will  be  re- 
called that  when  Mr.  Wood  placed  with  the  bank  the 
stock  of  the  Tennessee  Iron  Ore  Company,  he  at  the 
same  time  gave  to  the  bank  a  letter  or  agreement,  recit- 
ing the  purposes  for  which,  and  the  conditions  upon 
which,  it  was  pledged.  It  is  to  this  agreement  that  we 
must  look  to  determine  the  rights  of  the  parties  with  re- 
spect to  this  stock,  rather  than  to  some  other  general 
contract  existing  between  the  parties,  in  which  the  stock 
was  not  mentioned. 

It  will  be  remembered  that  after  the  deposit  with  the 
bank  of  the  stock  of  the  Tennessee  Iron  Ore  Company, 
the  f  15,000  note  was  renewed  several  times,  but  in  none 
of  these  renewals  was  this  stock  mentioned  or  referred 
to.  If  the  bank  had  desired  to  bring  this  stock  within 
the  terms  and  provisions  of  the  $15,000  note,  it  should 
have  made  specific  mention  of  the  stock  in  one  of  these 
renewal  notes.    Especially,  is  this  true  when  there  was 
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in  existence  a  written  contract  of  pledge  with  reference 
to  this  praticnlar  stock,  the  provisions  of  which  con- 
trolled until  they  were  superseded  or  vacated  by  some 
act  or  agreement  of  the  parties. 

While  it  has  been  held  in  Tennessee  {Hanover  Na- 
tional Bank  v.  Brown,  Chy.  App.,  53  S.  W.,  206),  that 
these  provisions  in  a  note  authorizing  a  bank  to  hold,  as 
security  for  a  general  indebtedness,  property  pledged  for 
a  particular  debt,  are  valid,  nevertheless  an  examination 
of  the  authorities  shows  the  rule  to  be  that  such  an 
agreement  will  not  be  construed  so  as  to  extend  the  obli- 
gation beyond  that  intended  by  the  pledgeor;  and,  if 
such  agreement  is  on  a  printed  form  furnished  by  the 
bank  and  signed  by  its  customer,  and  any  doubt  arises  aa 
to  its  proper  interpretation,  it  will  be  construed  in  favor 
of  the  customer.  Harris  v.  Frankfort  Bank,  77  Md.,  433 ; 
HathoAJoay  v.  Fall  River  National  Bank,  131  Mass.,  14; 
Oillet  V.  Bank  of  America,  160  N.  Y.,  549. 

It  cannot  be  said  that  the  general  provisions  in  a 
printed  bank  note,  with  reference  to  property  pledged  at 
the  bank  and  not  mentioned  in  the  note,  can  override, 
add  to,  or  vary  the  terms  of  a  definite  written  agreement 
particularly  witnessing  the  pledge  of  this  property. 

Upon  the  question  of  the  allowance  of  attorneys^  fees, 
we  think  there  is  no  error  in  the  chancellor's  decree. 
While  a  stipulation  in  a  note  for  attorneys*  fees  is  valid 
and  will  be  enforced  by  this  court,  the  court  is  not  bound 
by  a  provision  to  the  effect  that  any  particular  amount 
shall  be  allowed  for  such  fees,  and  no  matter  what  stipu- 
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lation  as  to  the  amount  is  made  in  the  face  of  the  note^  it 
will  not  be  enforced  unless  it  appears  reasonable  to  the 
court 

It  is  not  necessary  to  determine  whether,  under  a 
strict  construction  of  the  provisions  of  this  note,  the 
complainant  would  be  entitled,  as  attorneys'  fees,  to  10 
per  cent  of  the  full  amount  of  the  note  or  10  per  cent 
of  the  balance  due  upon  the  note.  We  think  the  sum 
allowed  by  the  chancellor  is  a  reasonable  fee,  and  there- 
fore no  more  than  that  will  be  allowed  by  this  court.  We 
are  not  disposed  to  interfere  with  the  allowance  of  at- 
torneys' fees  in  the  lower  court,  unless  we  can  see  that 
some  injustice  has  been  perpetrated.  Such  matters  are 
to  a  great  extent  within  the  discretion  of  the  court,  and 
we  will  not  interfere  with  the  exercise  of  that  discretion 
unless  we  think  the  allowance  made  is  materially 
wrong. 

In  this  case,  the  decree  of  the  chancellor  on  the  note 
was  for  more  than  $13,000.  Aside  from  the  injunction 
sued  out  against  the  sale  of  this  collateral  hereinbefore 
mentioned,  a  protracted  fight  was  made  against  the  bank 
in  this  suit,  much  proof  taken,  and  the  bank's  counsel 
put  to  much  labor,  and  we  do  not  consider  the  10  per 
cent  fee  allowed  to  be  excessive.  It  is,  however,  sufficient 
and  the  allowance  will  not  be  disturbed. 

While  the  bill  in  this  case  does  not  specifically  pray 
for  the  relief  that  the  chancellor  has  granted  to  the  com- 
plainant, nevertheless  upon  this  bill  and  upon  the  cross 
bill  all  the  facts  that  we  have  stated  are  made  to  api>ear, 
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and  under  the  prayer  for  general  relief  and  to  put  an  end 
to  the  litigation  between  these  parties,  we  think  the 
chancellor  properly  made  this  decree.  It  settles  the 
rights  of  all  the  parties  and  ends  this  controversy,  and 
will  be  affirmed  and  the  cause  remanded  for  execution 
thereof.    Appellant  will  pay  the  costs  of  this  court. 
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John  W.  Sherman  v.  State. 
(Knoxville.    September  Term,  1911.) 

1.  MURDER  IN  THE  SECOND  DEGREE.  Evidence  eufflclent 
to  eustaln  conviction. 

The  evidence  is  stated,  reviewed,  and  held  to  be  sufficient  to  sus- 
tain a  conviction  of  murder  in  the  second  degree.  (PoMt,  pp. 
23-46,  60,  62.) 

2.  CRIMINAL  LAW.  Previous  threats  and  acta  of  hostility  do 
not  constitute  grounds  of  self-defense,  when. 

No  matter  how  violent  previous  threats  or  acts  of  hostility  against 
a  defendant  may  be,  they  will  not  of  themselves  Justify  him  in 
seeking  and  slaying  his  adversary  upon  the  assumption  that  it 
is  necessary  to  do  so  in  order  to  save  his  life  from  the  threat- 
ened danger;  for  to  excuse  the  slayer,  he  must  act  upon  an 
honest  belief  that  it  is  necessary  at  the  time  to  take  the  life 
of  his  adversary  in  order  to  save  his  own,  and  it  must  appear 
that  there  was  a  reasonable  cause  to  excite  this  apprehension. 
(Post,  pp.  43-46.) 

Cases  cited  and  approved:  Rlppy  v.  State,  2  Head,  217;  Williams 
V.  State,  3  Heisk.,  376;  Jackson  v.  State,  6  Bax.,  467. 

8.  ARGUMENT  OF  COUNSEL.  Can  afford  no  ground  for  new 
trial  where  no  objection  was  made  or  exception  taken  ^t  the 
time. 

Objectionable  argument  or  improper  remarks  of  counsel  afford  no 
ground  for  a  new  trial  where  no  objection  is  made  or  exception 
taken  at  the  time  of  the  argument;  and  the  same  rule  applies 
with  equal  force  to  gestures  and  the  other  conduct  of  counsel 
indulged  in  during  argument.    (Post,  pp.  47,  53.) 

Cases  cited  and  approved:  Smith  v.  State,  90  Tenn.,  574;  King 
V.  State,  91  Tenn.,  617;  Morgan  v.  Duftey,  94  Tenn.,  686;  Fer- 
guson V.  Moore,  98  Tenn.,  341. 
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4.  SAME.  Truth  of  Improper  argument  and  fact  of  exceptions 
thereto  mutt  be  authenticated  In  bill  of  exceptions;  Inclusion 
of  written  motion  for  new  trial  so  alleging  or  charging  does 
not  establish  the  truth  or  fact. 

The  question  whether  or  not  due  exception  was  taken  to  the  objec- 
tionable arguinent  or  improper  conduct  of  the  State's  attorney 
is  one  of  fact.  A  charge  or  allegation  of  such  matter  in  a  motion 
for  a  new  trial  Is  not  evidence  of  the  matter;  and  It  Is  not 
sufficient  to  make  such  charges,  but  the  charges  must  be 
authenticated  or  established  In  a  proper  way.  The  mere  fact 
that  the  written  grounds  of  a  motion  for  a  new  trial  are  in- 
cluded in  the  bill  of  exceptions  constitutes  no  verification  of 
the  statements  made  in  such  motion;  for  such  inclusion  in  a 
bill  of  exceptions  only  establishes  that  the  statements  or  alle- 
gations were  made  on  the  motion,  not  that  they  are  true.  (Post, 
pp.  48,  49.) 

6.  NEW  TRIALS.  Facts  and  what  transpired  on  trial  cannot  be 
established  by  affidavits  upon  motion  for  a  new  trial,  but 
must  be  authenticated  by  trial  Judge  In  bill  of  exceptions. 

It  is  a  well  settled  rule  of  practice  that  an  uncorroborated  affi- 
davit of  a  convicted  defendant  will  not  sufficiently  establish  any 
fact  on  a  motion  for  a  new  trial,  so  as  to  Justify  the  granting 
of  a  new  trial  thereupon;  and  what  transpired  on  the  trial 
cannot  be  established  by  the  affidavits  of  the  convicted  defend- 
ant or  his  attorneys;  for  such  matter  must  be  authenticated  by 
the  trial  Judge,  properly  in  narrative  form  in  the  bill  of  excep- 
tions, and  the  fact  of  what  was  said  and  done  in  argument  and 
the  exceptions  thereto  can  not  be  established  by  such  affidavits, 
but  must  be  authenticated  by  the  trial  Judge  in  the  bill  of  excep- 
tions.   iP08t,  pp.  49-53.) 

Cases  cited  and  approved:  Turner  v.  State,  4  Lea,  209;  Brown  v. 
State,  85  Tenn.,  439;  Hannum  v.  State,  90  Tenn.,  652,  653. 


17  Gates]        SEPTEMBEB  TERM,  1911.  21 

Sherman  ▼.  State. 

6.  SAME.  Not  granted  for  separation  of  Jury  in  a  criminai 
case  where  it  it  fuily  and  satisfactorily  shown  that  no  preju- 
dicial communication  was  had  with  them. 

A  separation  of  the  Jury  in  a  criminal  tria]  may  be  ezi^ained  by 
showing  that  those  separated  had  no  communication  with  other 
persons,  or  that  such  communication  was  upon  subjects  foreign 
to  the  trial,  and  where  every  circumstance  and  surrounding 
of  the  Jurors  while  separated  is  fully  and  satisfactorily  explained 
in  so  far  as  their  contact  with  others  is  concerned,  and  it  is 
shown  that  no  communication  was  had  with  them  in  any  wise 
reflecting  upon  the  case  on  trial  before  them,  a  new  trial  will 
not  be  granted  upon  the  ground  of  such  separation.  (Poat,  pp. 
63-58,  60,  62.) 

Cases  cited,  reviewed,  and  approved:  McLain  v.  State,  10  Terg., 
239;  Stone  v.  State,  4  Humph.,  26;  Hines  v.  State,  8  Humph., 
597;  McMrath  v.  State,  2  Swan,  378;  Odle  v.  State,  6  Bax.,  159; 
Cartwright  v.  State,  12  Lea,  620;  King  v.  State,  91  Tenn.,  617. 

7.  SAME.  Same.  Separation  of  Jury  In  taking  a  walk,  going 
to  see  a  furnace,  or  going  to  a  show  oonstitutes  no  ground 
for  a  new  trial,  when;  case  in  Judgment. 

A  separation  of  the  Jury  by  some  of  them  taking  a  walk  with  an 
ofllcer  through  the  streets,  while  the  others,  with  another 
ofllcer,  remained  at  the  hotel;  by  some  of  them  visiting  a  fur- 
nace, while  the  others  stayed  at  the  hotel,  an  officer  being  with 
each  party,  or  set  of  separated  Jurors;  or  by  some  of  them  going, 
in  charge  of  an  officer,  to  a  theater,  while  the  others  remained 
at  the  hotel  in  charge  of  another  officer,  constitutes  no  ground 
for  a  new  trial  of  a  criminal  case,  where  it  is  fully  and  satis- 
factorily shown  that  no  prejudicial  communication  was  had  with 
the  separated  Jurors,  and  nothing  occurred  reflecting  upon  the 
case.     (Post,  pp.  53-62.) 

See  citation  of  cases  under  the  preceding  headnote. 

8.  SAME.     Findings  of  fact  by  trial  Judge  on  motion  for  a  new 
•trial  are  binding  upon  the  supreme  court. 
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It  is  an  established  rule  that  the  findings  of  fact  made  by  the 
trial  Judge  on  a  motion  for  a  new  trial,  where  there  is  any 
evidence  to  sustain  them,  are  binding  upon  the  supreme  court, 
even  in  criminal  cases.     (Post,  p.  60.) 

Case  cited  and  approved:  Percer  v.  State,  118  Tenn.,  765  (and 
citations). 

9.  CRIMINAL  PROCEDURE.  Officers  permitting  separation  of 
Jury  and  Jurors  separating  from  body  of  Jury  should  be  fined 
and  punished. 

The  conduct  of  ofllcers  in  permitting  the  separation  of  the  Jury 
is  reprehensible,  and  such  officers  so  oftending  and  the  Jurors 
separating  from  the  body  of  the  jury  should  be  fined  and  pun- 
ished by  the  trial  judge,  though  there  was  no  prejudicial  com- 
munication or  reflection  upon  the  case  constituting  grounds  for 
a  new  trial.     (Post,  p,  61.) 

10.  NEW  TRIALS.  Not  for  moderate  use  of  intoxicating  liquors 
by  some  of  the  Jury  In  a  criminal  case  when  no  Juror  is 
affected  by  it. 

The  drinking  of  intoxicating  liquors  by  some  of  the  Jurors  while 
trying  a  criminal  case,  when  not  used  to  excess  but  only  in 
moderation,  and  where  no  juror  became  aftected  thereby,  will 
not  vitiate  the  verdict  and  constitutes  no  ground  for  a  new  trial. 
(Post,  p.  62.) 

Cases  cited  and  approved:  Stephens  v.  State,  4  Humph.,  26; 
Roe  V.  State,  11  Humph.,  491;  King  v.  State,  91  Tenn.,  617. 


FROM  HAMILTON. 


Appeal  in  error  from  the  Criminal  Court  of  Hamilton 
County. — S.  D.  MoReynolds,  Judge. 
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Lewis  Shepherd^  J.  B.  Feazier,    Martin    Fleming, 
and  M.  H.  Doughty,  for  Sherman. 

Attorney-General  Cates  and  Littleton  &  Little- 
ton, for  State. 


Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  indicted  in  the  criminal 
court  of  Hamilton  county  for  the  murder  of  Tom  Nor- 
man. He  was  tried  and  found  guilty  of  murder  in  the 
second  degree,  and  his  punishment  fixed  at  ten  years  in 
the  penitentiary.  His  motion  (or  a  new  trial  having 
been  overruled,  he  has  brought  his  case  to  this  court  for 
review. 

The  deceased  was  a  brother-in-law  of  the  plaintiff  in 
error,  the  latter  being  a  young  physician  in  the  city  of 
Chattanooga,  The  killing  occurred  at  Norman's  store  in 
that  city,  on  February  5,  1911,  shortly  after  noon, 
Sunday. 

There  were  present  in  the  store  at  the  time  of  the 
tragedy,  besides  Norman  himself,  only  Dr.  Sherman  and 
his  chauflfeur,  Buddie  Bachman.  Buddie  Bachman  tes- 
tified for  the  State  and  Dr.  Sherman  in  his  own  behalf. 
The  l'esi)ective  theories  of  the  State  and  the  plaintiff  in 
error  are  fully  stated  in  the  testimony  of  these  two  wit- 
nesses. The  circumstances  of  the  killing  can  therefore 
be  best  presented  by  a  brifef  resume  of  the  evidence  of 
Dr.  Sherman  and  of  Buddie  Bachman. 
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First,  referring  to  the  testimony  of  Dr.  Sherman,  it 
appears  therefrom  that  he  is  a  physician  about  twenty- 
five  years  of  age,  a  man  of  medium  stature,  but  some 
taller  than  was  his  brother-in-law,  Norman.  Norman 
was  married  to  Dr.  Sherman's  sister  in  1901  and  they 
had  several  children. 

The  elder  Sherman,  the  father  of  the  plaintiff  in  error 
and  of  Mrs.  Norman,  was  a  native  of  Michigan,  but  re- 
moved to  Chattanooga  about  thirty  years  ago.  He  was 
also  a  physician  and  appears  to  haTie  been  a  man  of  some 
business  sagacity,  as  he  amassed  and  left  at  his  death, 
about  two  years  since,  a  considerable  fortune.  Dr. 
Sherman  and  Mrs.  Norman  were  his  only  heirs.  It  is  to 
be  inferred  from  the  statements  of  Dr.  Sherman  that  his 
father  died  intestate  and  the  doctor  and  his  sister  and 
their  mother  seem  to  have  agreed  among  themselves  that 
the  estate  of  the  elder  Sherman  should  be  equally  di- 
vided among  the  three.  Dr.  Sherman  qualified  as  ad- 
ministrator of  his  father's  estate  and,  according  to  his 
testimony  and  that  of  his  sister  and  mother,  a  division 
appears  to  have  been  effected  among  them  without  any 
friction,  except  that  Norman  was  not  pleased  with  the 
manner  in  which  the  plaintiff  in  error  managed  the  busi- 
ness and  appears  to  have  expressed  his  disapprobation 
on  frequent  occasions. 

Dr.  Sherman  testifies  that  on  the  morning  of  February 
5, 1911,  he  was  at  the  Eagle's  Club  in  Chattanooga  when 
he  received  a  telephone  message  from  his  sister  to  the 
effect  that  Tom  Norman,  her  husband,  was  acting  in  a 
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peculiar  manner  and  that  she  had  consulted  with  her 
mother  and  that  they  wished  the  doctor  to  come  out. 
Sherman  then  telephoned  to  Buddie  Bachman  to  get 
his  car  out  of  a  garage  in  the  city  and  bring  it  around  to 
the  Eagle's  Club  for  him.  He  states  that  he  then  went  to 
George  Beckert's  saloon  where  Bachman  found  him, 
and  they  went  to  the  home  of  his  mother  on  the  comer  of 
Jefferson  street  and  Chamberlain  avenue,  stopping  the 
car  on  Chamberlain  avenue.  The  house  of  Mrs.  Sher- 
man, the  mother  of  plaintiff  in  error,  was  on  a  comer  of 
these  two  streets,  the  store  of  Tom  Norman  was  on  an 
opposite  corner,  and  the  Norman  residence  about  half  a 
block  up  Jefferson  street. 

When  the  doctor  reached  this  neighborhood,  he 
stopped  his  car  on  Chamberlain  avenue,  and  he  and 
Bachman  went  into  his  mother^s  house.  Bachman 
stopped  in  the  front  part  of  the  house  and  began  playing 
with  one  of  the  Norman  children  who  was  Tisiting  her 
grandmother.  Sherman  and  his  mother  went  toward  the 
rear  of  the  house  and  engaged  in  conversation.  He 
states  that  his  mother  told  him  that  Norman  had  been 
drinking  the  night  before,  had  come  home  very  late  and 
was  acting  stradgely  that  morning.  He  says  that  his 
mother  told  him  she  feared  that  Norman  would  attempt 
to  harm  his  wife  in  some  way. 

The  witness  says  that  he  told  his  mother  he  would 
have  a  talk  with  Tom  Norman  and  try  to  get  him  to  go 
to  town  with  him.  He  says  that  his  object  in  wishing  to 
talk  with  Norman  was  that  he  might  get  him  away  from 
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home.  After  talking  with  his  mother  for  some  time,  he 
sent  Bachman  up  to  the  Norman  house  with  the  request 
that  Norman  come  down  to  the  store  and  let  them  have 
some  coca  cola.  He  had  some  whisky  and  wished  to  use 
the  coca  cola  as  a  chaser.  Buddie  returned  with  the  re- 
port that  Norman  said  he  did  not  have  any  coca  cola. 
Sherman  then  wished  to  know  why  Bachman  did  not 
find  out  whether  Norman  had  any  other  kind  of  soft 
drink  that  they  might  use  in  the  place  of  coca  cola. 
Buddie  had  not  thought  of  this  and  Dr.  Sherman  asked 
him  to  return  and  see  if  they  could  bet  something  else, 
to  which  Buddie  said,  "Why  don't  you  go  yourself?" 

Referring  again  to  Norman's  actions  on  the  morning 
in  question,  concerning  which  he  had  been  telephoned, 
the  plaintiff  in  error  says  that  his  mother  told  him  that 
Norman  had  requested  his  wife  to  send  everybody  away 
from  the  house — ^servants  and  children — that  they  might 
eat  their  last  dinner  together,  and  that  this  was  what 
had  alarmed  the  sister  and  mother  and  caused  them  to 
telephone  for  him. 

He  and  Bachman  went  together  up  to  the  Norman 
house  after  Bachman  had  returned  from  his  unsuccess- 
ful coca  cola  mission,  and  when  they  arrived  there,  they 
found  the  family  sitting  in  the  back  room  where  they  all 
talked  in  a  friendly  and  general  way  for  some  tima 
Mrs.  Norman  then  announced  that  dinner  was  ready  and 
invited  them  all  into  the  dining  room.  Bachman  and 
Dr.  Sherman  both  replied  that  they  had  been  to  dinner, 
and  declined  the  invitation. 
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Sherman  says  that  Norman  declined  to  eat  dinner  and 
volunteered  to  go  down  to  the  store  with  them,  saying 
that  he  could  fix  them  up ;  meaning  that  he  could  supply 
them  with  something  else  to  use  in  lieu  of  the  coca  cola 
as  a  chaser  for  the  whisky. 

Witness  testifies  that  he,  Norman,  and  Bachman 
walked  down  to  the  store  in  a  friendly  manner;  that 
Norman  took  a  key  from  his  pocket,  unlocked  the  door 
and  let  them  in,  and  after  they  had  entered,  Norman 
locked  the  door  and  put  the  key  in  his  pocket,  which  lat- 
ter action  Sherman  thought  was  strange  and  he  says  it 
caused  him  some  concern. 

After  entering  the  store,  the  witness  reached  down  in 
a  case  and  procured  a  bottle  of  ginger  ale.  He  took  out 
his  whisky  and  oflfered  Norman  some,  which  the  latter 
declined,  saying:  "That's  what's  the  trouble  with  me 
now,  I've  got  too  much."  Sherman  then  handed  the  bot- 
tle to  Bachman  who  took  a  drink  and  returned  it  to  him 
and  he  took  a  drink  and  then  took  the  ginger  ale  for  a 
chaser. 

Norman  was  at  this  time  behind  one  of  the  counters  in 
the  store  where  he  had  walked  upon  their  entrance. 

It  appears  that  there  is  a  room  in  the  rear  of  the  front 
store  room,  and  Dr.  Sherman  states  that  he  walked  back 
into  this  room  and  invited  Norman  back  there  to  have  a 
game  of  checkers,  which  Norman  declined.  It  seems 
that  the  two,  had  played  a  game  of  checkers  on  the  Fri- 
day night  previous,  which  had  resulted  in  a  draw,  and 
the  doctor  invited  the  deceased  back  to  play  off  the 
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draw.  Witness  testifies  that  his  only  object  in  offering 
Norman  a  drink  and  inviting  him  back  into  this  room  to 
play  a  game  of  checkers  was  to  show  his  friendly  feeling 
and  to  get  Norman  in  a  friendly  mood. 

Dr.  Sherman  says  that  after  returning  from  this  back 
room  into  the  store  room,  he  invited  Norman  to  ride  with 
him  and  Bachman  back  to  town.  Norman  did  not  reply. 
The  witness  then  asked  Norman  for  a  cigar,  got  it  and 
paid  for  it,  when  he  (Norman)  reminded  him  that  he 
had  forgotten  to  pay  for  the  ginger  ale.  He  had  given 
him  a  nickel  for  the  cigar  and  the  witness  then  handed 
Norman  a  dime  and  Norman  ran  his  hand  into  his  pants 
pocket  bringing  out  some  change  and  handing  a  nickel  to 
the  witness.  At  this  time,  Norman  was  behind  the  coun- 
ter and  the  plaintiff  in  error  out  in  front  They  were 
facing  each  other  on  either  side  of  the  counter. 

Dr.  Sherman  says  that  he  then  turned  with  the  inten- 
tion of  going  out  the  front  door,  and  that  Norman 
walked  back  toward  the  rear  end  of  the  counter;  and 
that  just  before  Norman  reached  the  end  of  the  counter, 
he  (Sherman)  heard  Norman  say:  "I'm  going  to  kill 
the  whole  damn  family,  and  you  first."  Whereupon  the 
witness  said  that  he  turned  around,  pulling  out  his  pis- 
tol at  the  time  Norman  was  coming  around  the  end  of 
the  counter  out  into  the  center  aisle,  and  began  to  shoot, 
firing  the  pistol  as  many  times  as  it  would  shoot  He 
said  that  as  Norman  reached  the  end  of  the  counter,  he 
made  some  kind  of  motion  like  he  was  getting  something 
out  of  his  pocket  and  that  he  thought  he  saw  an  object 
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in  Norman's  hand  and  that  Norman  was  going  to  kill 
him. 

To  nse  the  language  of  the  plaintiff  in  error  in  de^ 
scribing  this  tragedy^  he  says : 

"As  he  (Norman)  came  around  the  end  of  the  counter, 
I  pulled  the  pistol  from  my  pocket.  As  soon  as  he  made 
this  move,  I  jerked  the  pistol  from  my  pocket — from  my 
hip  pocket — and  began  to  fire,  and  he  was  coming  to- 
ward me  all  the  time  while  I  was  firing  the  last  shot. 
When  I  fired  the  last  shot,  he  was  standing  with  his  left 
side  toward  me.  As  I  fired  the  last  shot,  he  had  one 
hand  behind  him,  like  this, — (indicating)  and  the  other 
in  front  of  him,  raised  in  that  position — I  should  think 
he  took  about  two  or  three  steps  while  I  was  firing." 

According  to  the  witness,  the  only  language  that  the 
deceased  used  on  this  immediate  occasion  was  that  just 
above  quoted,  to  the  effect  that  he  was  going  to  kill  the 
whole  damn  family,  just  before  he  started  around  the 
counter.  The  witness  says  that  after  the  shooting  he 
sent  Bachman  into  the  rear  room  Norman  had  gone,  di- 
recting him  to  get  the  key  to  the  door  away  from  Nor- 
man ;  that  Bachman  returned  with  the  key  and  that  they 
went  out  the  front  door  and  he  locked  it  and  went  over 
to  his  mother's;  that  he  told  her  Norman  had  tried  to 
kill  him  and  he  had  shot  him,  requesting  her  to  go  over 
to  the  store  and  see  about  him.  He  says  she  told  him 
she  was  not  able  to  do  this  and  he  then  gave  the  key  to  a 
man  named  Leutgens,  who  was  nearby,  telling  him  the 
same  thing  about  shooting  Norman  that  he  had  told  his 
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mother  and  asking  him  to  see  about  Norman  and  see 
what  he  could  do  for  him. 

He  says  that  he  then  got  into  the  car  with  Backman 
and  went  to  George  Beckert's  residence.  Not  finding 
him  there,  he  went  to  Beckert's  saloon;  that  he  then 
went  to  Esquire  Bork^s  to  surrender,  and  sent  Bachman 
and  Beckert  out  to  the  residence  of  Judge  Fleming,  his 
lawyer. 

The  witness  denied  that  he  said  anything  to  Bachman 
about  the  killing  on  the  way  to  town  and  stated  that 
their  conversation  was  general. 

During  the  course  of  his  testimony,  Dr.  Sherman  de- 
tailed many  threats  on  the  part  of  Norman  against  him 
and  the  Sherman  family,  which  had  been  communicated 
to  him  previous  to  the  killing,  to  the  effect  that  Norman 
would  kill  him.  These  will  be  mentioned  later  in  the 
opinion,  as  well  other  parts  of  the  testimony  of  the  plain- 
tiff in  error.  He  claimed  that  Norman  was  a  violent 
character  and  that  he  was  very  much  in  feax  of  him ;  that 
he  thought  Norman  was  attempting  to  draw  a  weapon 
on  him ;  and  that  he  believed  he  shot  him  in  his  necessary 
self-defense.  Such  in  brief  is  the  testimony  of  the  plain- 
tiff in  error,  which  presents  the  entire  theory  of  his  case. 

The  witness  Bachman,  intjpoduced  for  the  State,  con- 
tradicts the  testimony  of  the  plaintiff  in  error  in  many 
of  its  essential  details,  particularly  as  to  what  occurred 
in  the  store. 

Bachman  testified  that  he  was  eighteen  years  old ;  that 
he  had  lived  in  Chattanooga  for  about  thirteen  or  four- 


17  Gates]        SEPTEMBEB  TERM,  1911.  31 

Sherman  y.  State. 

teen  years ;  that  he  had  been  in  the  employ  of  Dr.  Sher- 
man for  some  time,  collecting  for  him  and  acting  as  his 
chauffeur;  that  on  the  morning  of  the  killing  he  was  eat- 
ing his  dinner  when  Dr.  Sherman  telephoned  to  him  to 
get  the  machine  quick  and  bring  it  around  to  the  Eagle's 
Club ;  that  he  went  back  and  finished  his  dinner  and  then 
went  to  the  garage  after  the  machine  and  proceeded  to 
the  clubhouse.  Not  finding  the  doctor  there,  he  located 
him  at  George  Beckert's  saloon.  The  doctor  then  got  into 
the  machine  and  they  drove  to  Mrs.  Sherman's  house. 

The  testimony  of  Bachman  and  Dr.  Sherman  is  ia  sub- 
stantial accord  as  to  what  happened  at  the  Sherman 
house.  Bachman  said  he  stopped  in  the  front  part  of  the 
house  to  play  with  the  little  girl  while  Sherman  went  to- 
ward the  kitchen  and  had  a  conversation  with  his 
mother.  Bachman  also  agrees  that  Dr.  Sherman  sent 
him  up  to  get  Tom  Norman  to  go  down  to  the  store  and 
let  them  have  some  coca  cola ;  that  he  returned  reporting 
that  Norman  had  no  coca  cola;  and  that  he  and  Dr. 
Sherman  then  went  together  to  the  Norman  house. 

The  witness  says  that  they  went  into  Norman's  house, 
the  latter  was  sitting  down,  together  with  his  wife  who 
had  the  baby  in  her  lap.  He  says  that  both  Mr.  &  Mrs, 
Norman  invited  them  in  to  dinner,  which  they  declined ; 
and  that  Sherman  again  asked  Norman  about  the  coca 
cola,  to  which  Norman  replied  that  he  did  not  have  any 
coca  cola,  but  had  some  red  soda  at  the  store.  Bachman 
says  that  Mrs.  Norman  then  said :  "Well,  go  down  and 
get  some  then,  Tom."    He  said  that  the  doctor,  Norman, 
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and  himself  Vent  to  the  store  and  when  they  got  there, 
Norman  unlocked  the  door  and  they  went  inside.  Bach- 
man  says  that  Dr.  Sherman  at  this  time  said :  "YouM 
better  lock  the  door,  I've  got  some  whisky  here  and  don't 
want  anybody  to  see  us  drinking  it."  He  says  that  Nor- 
man then  locked  the  door  as  requested. 

Bachman  gives  pretty  much  the  same  account  that  Dr. 
Sherman  does  as  to  the  latter  inviting  Norman  to  take  a 
drink  and  Norman's  refusal,  saying  he  did  not  want  any. 
Bachman  says  that  he  then  tasted  the  whisky  and  Dr. 
SherQian  drank  pretty  much  all  that  was  left  in  the  bot- 
tle, and  asked  Norman  where  he  should  put  the  bottle. 
Norman  said  he  would  put  it  behind  the  counter  where 
no  one  could  see  it.  The  witness  states  that  Dr.  Sher- 
man then  walked  into  the  back  room  and  called  to 
Norman  inviting  him  to  play  checkers,  which  Norman 
refused ;  that  this  invitation  was  repeated  several  times 
and  each  time  refused.  Sherman  then  came  out  of  the 
back  room  and  bought  a  cigar  from  Norman  for  which 
Sherman  handed  Norman  a  nickel  and  the  latter  said, 
*^You  haven't  paid  me  for  the  ginger  ale."  The  witness 
then  tells  about  Sherman  giving  Norman  a  dime  and 
Norman  reaching  down  in  his  pocket  to  get  a  nickel  to 
give  back  to  him.  Witness,  however,  stated  that  Nor- 
man had  the  key  to  the  door  in  his  hands  at  the  time  and 
shifted  it  from  one  hand  to  the  other  in  making  this 
change. 

During  this  conversation  Norman  was  behind  the 
counter.    Buddie  says  that  the  deceased  then  remarked : 
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"I  have  got  to  be  in  town  by  two  o'clock,"  starting  around 
the  end  of  the  counter.  Bherman  then  called  out: 
^^Bud:"  when  the  witness  looked  at  him  and  saw  hini 
with  a  black  pistol  extended  in  his  hand.  Norman  threw 
out  his  arms  at  this  time,  according  to  this  witness,  ex- 
claiming: Don't  do  that!  Don't  do  that!  You  frighten 
me.*' — ^holding  the  key  in  his  right  hand,  when  Sherman 
began  shooting  and  Norman  ^^kinder  done  like  he  was 
trying  to  get  to  him  and  turned  around  this  way,  ran 
into  the  back  room  and  fell  up  against  the  stove — sat  up 
against  the  stove." 

Bachman  then  says  he  asked  Sherman  if  they  were 
blanks  he  was  shooting,  to  which  Sherman  answered: 
"No,  you  damn  fool  you,  they  are  real  bullets." 

The  witness  says  that  Sherman  told  him  to  go  into 
the  back  room  and  get  the  key,  and  as  he  went  into  the 
room  Norman  said:  "O  Lordy,  Buddie,  what  does  he 
mean?  What  did  he  do  it  for?"  Buddie  says  that  he 
asked  Norman  for  the  key,  taking  it  out  of  his  hand.  He 
unlocked  the  front  door  and  he  and  Sherman  went  out- 
side. 

Bachman  referred  to  the  statement,  that  Norman 
made  a  motion  toward  his  hip  pocket,  as  "a  lie,"  and 
likewise  characterized  the  statement  that  Norman  said 
he  was  going  to  kill  the  whole  damn  family,  just  as  he 
started  around  the  counter. 

The  witness  said  that  when  they  went  out  of  the  store, 
Sherman  said  to  him :  "Don't  you  say  anything  about 
what  happened  in  here  until  you  get  in  the  court  room." 
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Bachman  said:  "What  shall  we  do?"  Sherman  re- 
plied: "Lock  the  door  or  he  will  come  out  here  after 
me."  Bachman  then  locked  the  door  and  handed  the 
key  to  Sherman  who  said :  "That  is  some  nerve,  aint  it 
kid?" — and  went  over  to  speak  with  his  mother.  He  cor- 
roborated Dr.  Sherman's  story  as  to  what  he  said  to  his 
mother  and  his  subsequent  conversation  with  Mr.  Leut- 
gens,  requesting  the  latter  to  look  after  Norman. 

Bachman  says  that  he  then  cranked  up  the  machine 
and  he  and  Dr.  Sherman  got  in  and  started  to  town, 
whereupon  Dr.  Sherman  began  to  tell  him  what  he  must 
say,  or  testify  to,  in  regard  to  the  happenings  in  the 
store.  He  told  witness  he  must  say  that  Tom  Norman  said 
he  was  going  to  kill  the  whole  damn  bunch,  and  "me 
first,"  and  he  also  told  the  witness  to  say  that  witness 
took  the  key  out  of  Norman's  pocket  and  to  say  that 
Norman  reached  in  his  hip  pocket  for  something.  Sher- 
man also  told  Bachman,  according  to  the  latter,  that  he 
would  take  liim  to  Detroit  and  show  him  a  good  time, 
saying  that  he  had  plenty  of  money,  and  adding:  '^If 
you  don't  tell  what  I  told  you,  it  won't  be  good  for 
you." 

This  briefly  is  the  testimony  of  Bachman,  which,  if  it 
is  to  be  believed,  utterly  destroys  the  theory  of  self- 
defense  urged  in  behalf  of  Dr.  Sherman. 

Bachman's  testimony  is  very  vigorously  attacked  by 
counsel  for  the  plaintiff  in  error.  It  appears  that  after 
reaching  the  city  on  the  afternoon  of  the  tragedy  and  af- 
ter the  services  of  Judge  Fleming  were  secured,  that 
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Bachman  made  a  statement  to  the  judge  with  reference 
to  the  circumstances  of  the  killing  which  was  in  substan- 
tial accord  with  the  statement  of  Dr.  Sherman  hereto- 
fore detailed.  Furthermore,  at  the  preliminary  hearing, 
he  testified  to  the  same  effect  and  there  is  evidence  tend- 
ing to  show  that  he  made  a  statement  of  like  import  to 
Judge  Shepherd,  another  of  defendant's  counsel,  and  per- 
haps to  some  one  else  after  this  occurrence. 

It  is  further  said  that  Bachman  was  jointly  indicted 
with  Dr.  Sherman  for  this  killing,  placed  in  jail,  and, 
that  in  consideration  of  his  reversing  his  previous  state- 
ment, the  district  attorney  released  him  on  straw  bond 
and  discontinued  the  prosecution  of  the  case  against  him, 
and  it  is  urged  that  Bachman 's  testimony  given  upon 
the  trial  was  induced  by  this  action  of  the  State,  and 
is  therefore  not  lo  be  credited. 

Bachman  made  an  explanation  of  his  statement  to 
counsel  and  of  his  statement  on  the  preliminary  hear- 
ing, which  was  to  the  effect  that  he  was  afraid  of  Dr. 
Sherman  and  that  these  prior  statements  of  his  were 
made  at  Dr.  Sherman's  instance.  He  refers  to  his  former 
statements  as  the  "lie  doc  told  me  to  tell"  and  says  that 
he  told  this  "same  lie"  on  the  various  occasions  referred 
to.  He  further  states  that  when  he  was  put  in  jail  he  did 
not  especially  mind  being  there,  but  says  that  he  could 
not  stay  there  with  "that  lie  in  my  system,  it  was  chok- 
ing me."  He  then  said  that  he  told  his  people  when  they 
came  to  see  him  that  he  was  going  to  tell  the  district  at- 
torney-general the  truth  about  it,  for  he  said  "  that  lie 
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was  hurting  me."  The  district  attorney-general  and 
other  counsel  for  the  State  then  called  on  him  and  he 
made  the  statement  to  them  which  he  made  upon  the 
trial. 

It  must  be  remembered  that  this  boy  was  an  immature 
youth,  eighteen  years  of  age,  in  the  employ  and  manifest- 
ly very  much  under  the  influence  of  Dr.  Sherman,  and, 
from  the  w^ay  in  which  he  refers  to  his  employer,  he  w^as 
attached  to  him.  The  jury  doubtless  believe  the  story 
that  Buddie  Bachman  told  on  the  trial  of  this  case.  The 
language  that  he  used  in  explanation  and  in  disavowal 
of  his  former  statements  to  defendant's  counsel  and  on 
the  preliminary  hearing  w^as  so  artless  and  boy-like  that 
it  seems  impossible  to  have  been  put  into  his  mouth  by 
any  interested  person.  It  is  so  spontaneous  and  simple 
an  explanation  that  we  are  not  surprised  the  jury  accept- 
ed it  as  true,  and  lent  credit  to  the  testimony  which  he 
last  gave  on  the  trial.  The  case  of  the  State  does  not  de- 
pend, however,  on  the  testimony  of  this  young  boy.  Cer- 
tain facts  are  conceded  by  the  plaintiff  in  error.  Among 
them  are  these: 

On  the  Sunday  morning  in  question  the  plaintiff  in  er- 
ror procured  the  pistol  and  a  bottle  of  whisky.  Taking 
his  chauffeur,  he  drove  in  his  machine  out  to  the  corner 
of  Jefferson  street  and  Chamberlain  avenue.  He  went 
into  his  mother's  house  and  sent  Bachman  up  to  Nor- 
man's  to  try  to  get  the  latter  to  come  down  to  the  store. 

When  Norman  did  not  come  in  response  to  the  boy's 
\isit.  Dr.  Sherman  himself  went  to  see  him  and  induced 
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him  to  come  to  the  store.  When  they  reached  the  store, 
Dr.  Sherman  invited  Norman  to  take  a  drink  with  them, 
which  was  declined,  then  took  some  whisky  himself.  Dr. 
Sherman  then  tried  to  get  Norman  to  come  into  the  rear 
room  of  the  store,  which  Norman  also  declined  to  do ;  and 
later,  aB  Norman  walked  out  from  behind  the  counter 
in  the  store,  after  selling  Dr.  Sherman  a  cigar,  the  latter 
oi)ened  fire  upon  him  with  his  pistol,  killed  him,  and 
upon  Norman's  body  was  found  no  weapon,  nor  is  it  in- 
sisted that  he  was  armed  at  the  time. 

So,  that  the  theory  of  self-defense  offered  in  this  case 
rests  upon  very  narrow  ground.  It  is  based  altogether 
upon  Norman's  supposed  dangerous  character,  previous 
threats,  and  the  threat  alleged  by  Dr.  Sherman  to  have 
been  made  just  prior  to  the  killing,  accompanied  by  a 
motion  of  his  hand  as  if  to  draw  a  weapon,  which  the 
plaintiff  in  error  ascribes  to  the  deceased. 

Manifestly,  if  Norman  came  around  the  counter  and, 
making  a  threatening  demonstration,  advanced  upon  Dr. 
Sherman  as  the  latter  claims,  then  Norman  could  not 
have  received  the  wounds  from  which  he  died  elsewhere 
than  in  the  front,  or  at  any  rate,  the  side  of  his  body- 
There  is  a  conflict  of  testimony  as  to  where  these  wounds 
were  received ;  that  is,  as  to  where  the  bullets  penetrated 
the  body. 

The  pistol  that  Dr.  Sherman  used  was  an  improved 
32.20  Smith  &  Wesson  and  all  the  shots  received  by  Nor- 
man passed  entirely  through  his  body  and  none  of  them 
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lodged  therein.  The  controTiersy  arises  over  wliether  the 
wounds  were  received  from  the  front  or  from  the  rear. 

Immediately  after  Norman  was  shot,  two  or  three 
physicians  were  summoned  who  made  an  examination 
of  him.  He  lived  some  forty-five  minutes  after  receiving 
his  wounds.  The  physicians  making  this  examination 
testified  that  they  were  of  opinion  that  the  bullets  en- 
tered the  body  from  the  front  and  side.  They  said,  how^- 
ever,  that  this  examination  was  made  rather  with  a  view 
of  ascertaining  the  character  of  his  wounds;  that  is  to 
say,  whether  they  were  fatal  and  whether  anything  could 
be  done  for  him,  than  with  a  view  of  determining  the 
course  of  the  bullets  by  which  he  was  stricken.  Upon 
cross-examination,  tw^o  of  these  physicians  present  at  the 
time  conceded  that  their  examination  was  superficial. 
The  third  physician  present,  althougli  his  deposition  had 
been  taken,  was  not  heard  from,  the  deposition  being  ex- 
cluded upon  the  objection  of  the  counsel  for  defendant. 

Norman's  body  was  prepared  for  burial  and  embalmed 
by  an  undertakei:  in  Chattanooga.  It  was  placed  in  a 
coffin  and  hermetically  sealed.  About  a  week  afterwards 
it  was  exhumed  and  a  post-mortem  examination  had. 
There  was  present  at  this  post-inortem  the  undertaker, 
three  eminent  surgeons  or  physicians  of  the  city  of  Chat- 
tanooga and  some  of  the  counsel  for  the  prosecution. 
The  doctors  making  this  post-mortem  examination  testi- 
fied that  the  body  was  in  a  perfect  state  of  preservation ; 
that  they  subjected  it  to  a  thorough  examination  and 
that  they  were  able  to  trace  and  conclusively  determine 
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the  course  of  the  bullets  by  which  Norman  received  his 
death. 

There  were  ten  external  wounds  in  Norman's  body, 
made  by  five  bullets.  Two  of  these  wounds  were  in  the 
back,  close  to  the  backbone.  There  were  corresponding 
wounds  in  front  of  the  body.  Another  wound  was  be- 
tween the  sixth  and  seventh  ribs,  on  the  left  side,  a  little 
back  of  the  median  line  and  there  was  a  corresponding 
wound  on  the  right  side  between  the  eighth  and  ninth 
ribs.  There  was  another  bullet  hole  through  the  left 
arm,  making  a  wound  to  the  rear  of  the  left  arm  and  a 
corresponding  wound  on  the  other  side  of  the  arm.  The 
other  wounds  were  in  the  right  thigh. 

The  physicians  performing  this  autopsy  testified  that 
they  were  able  to  trace  the  course  of  the  bullet^  through 
the  body  in  several  different  ways.  They  stated  that  the 
peritoneum,  which  is  the  thin  lining  of  the  abdominal 
cavity,  was  punctured  by  two  of  these  bullets  and  was 
pushed  outward.  They  illustrated  this  by  pushing  a 
pencil  through  a  sheet  of  paper  so  that  on  the  opposite 
side  of  the  paper  from  which  the  pencil  entered  the  hole 
was  stellated  and  the  edges  pushed  out,  and  they  said 
that  the  peritoneum  was  found  in  this  same  condition, 
just  like  a  sheet  of  paper  through  which  a  pencil  point 
had  been  driven.  This  they  said  was  conclusive  evidence 
that  the  bullets  had  ci>me  from  the  rear  and  passed  out- 
ward through  the  peritoneum. 

It  further  appeared  that  the  bullet  which  entered  the 
left  side  to  the  rear  struck  the  liver  and  that  the  point  of 
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entrance  where  it  struck  the  liver  on  the  left  side  was 
small  and  the  point  where  it  emerged  on  the  right  side 
was  larger  and  stellated.  They  were  also  able  to  trace 
the  bullets  by  the  location  of  splintered  bone. 

Other  facts  were  set  out  by  these  experts,  introduced 
for  the  State,  from  which  they  say  that  they  were  able 
to  testify  beyond  any  doubt  that  these  bullets  entered 
the  body  of  Norman  from  the  rear. 

Exi)ert  testimony  was  introduced  by  the  defendant  be- 
low, which  tended  to  contradict  the  evidence  of  the 
State's  experts,  the  principal  contention  for  the  defend- 
ant being  that  on  thie  examination  made  before  the  burial 
of  Norman's  body  by  the  attending  physicians  it  was 
found  that  the  wounds  in  the  front  of  his  body  were 
smaller  than  those  at  the  back  and  these  experts,  for  thig 
reason,  concluded  that  his  wounds  were  received  from 
the  front.  All  of  them,  howevier,  practically,  conceded 
that  it  is  not  an  invariable  rule  that  the  point  of  en- 
trance of  a  bullet  into  a  human  body  is  smaller  than  the 
point  of  exit.  Some  of  them  also  undertake  to  state  that 
the  embalming  fluid  used  upon  a  dead  body  is  calculated 
to  destroy  any  evidence  that  the  bullet  might  leave  there 
as  to  its  course.    This  is  contradicted. 

It  is  not  possible,  within  the  limits  of  a  judicial  opin-  . 
ion,  to  fully  review  arid  compare  all  this  expert  testi- 
mony, but  after  a  careful  examination  of  it  all,  we  think 
that  the  jurj'  would  have  been  fully  warranted  in  accept- 
ing the  evidence  offered  by  the  experts  introduced  for 
the  State,  rather  than  that  offered  by  the  defendant's 
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experts.  The  expert  witnesses  for  the  State  appear  to 
have  reasoned  out  their  conclusions  more  closely  and 
more  satisfactorily  than  do  those  presenting  the  oppo- 
site view,  and  they  appear  to  have  had  more  exper- 
ience in  matters  of  this  sort. 

So  that,  if  the  jury  accepted  their  testimony  and  their 
views  as  correct,  we  haTe  no  inclination  whatever  to  dis- 
turb the  verdict  on  this  acount. 

Certain  it  is  that  the  evidence  of  the  State's  experts 
as  to  the  point  of  entrance  of  these  bullets  seems  to  har- 
monize entirely  with  Bachman's  testimony  that  Norman 
was  making  no  attack  on  Sherman  when  shot,  but  that 
almost  immediately,  when  the  shooting  began,  Norman 
turned  and  somght  to  escape  to  the  rear  room. 

There  are  some  other  matters,  however,  of  ordinary 
observation  and  experience,  easily  to  be  understood  by 
the  lay  mind,  which  seem  to  demonstrate  that  these 
wounds  were  received  from  the  rear.    For  instance : 

There  were  two  holes  in  the  back  of  Norman's  shirt, 
which  was  identified,  these  two  holes  corresponding  with 
the  wounds  in  his  back.  There  were,  however,  no  holes 
in  the  front  of  his  shirt  corresponding  with  the  wounds 
in  his  stomach  and  abdomen.  The  conclusion,  therefore, 
must  follow  that  these  two  shots  were  received  by  Nor- 
man from  the  rear;  that  they  passed  through  his  body, 
but  their  force  was  so  spent,  that,  after  emerging,  they 
did  not  pass  through  his  clothing.  As  a  matter  of  course, 
had  he  been  shot  from  the  front,  there  would  have  been 
holes  corresponding  to  his  wounds,  in  the  front  of  his 
shirt. 
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In  addition  to  this  it  is  conceded  that  the  wounds  in 
the  front  of  Norman's  body  are  lower  than  those  in  the 
rear.  Dr.  Sherman,  it  will  be  remembered,  was  a  taller 
man  than  Norman  and,  standing  up  with  his  arm  extend- 
ed, he  mu^t  have  shot  Norman  in  the  rear  of  the  body, 
since  the  bullets  had  a  downward  range.  In  order  to  rec- 
oncile the  fact  of  the  wounds  in  Norman's  back  being 
higher  than  those  in  the  front  of  his  body — in  order  to 
reconcile  this  fact  with  the  theory  of  plaintiff  in  errer 
that  Norman  received  his  wounds  from  the  front,  it 
would  be  necessary  for  Dr.  Sherman  to  have  been  stoop- 
ing down  and  shooting  upward,  or  else  holding  his  pistol 
in  an  unheard  of  manner. 

These  circumstances  and  the  testimony  of  the  experts 
introduced  for  the  State  tend  strongly  to  corroborate  the 
testimony  of  Buddie  Bachman  and  to  establish  the 
State's  theory. 

Beyond  all  this,  it  appears  that  after  Norman  was  shot 
he  went  into  this  little  room  back  of  the  store  where  sev- 
eral people  saw  him  before  he  died,  among  others  the  wit- 
ness Crox,  an  officer.  Crox  stated  that  when  he  came 
into  the  room,  Norman  was  lying  on  his  side  and  said : 
*  "Who  is  talking?" — and  upon  being  told  that  it  was 
Crox,  Norman  replied :  "Go  and  catch  him.  He  killed 
me  without  a  cause."  It  is  conclusively  shown  that  Nor- 
man was  aware  of  his  impending  dissolution  at  this  time 
and  the  language  used  by  him  if  not  res  gestae,  may  be 
received  as  a  dying  declaration  in  further  confirmation 
of  the  State's  theory  of  this  tragedy. 
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To  Sam  Bragg,  under  the  same  circumstances  and  at 
the  same  time  he  said:    "They  shot  me  in  my  tracks." 

And  to  Buddie  Bachman,  when  he  went  back  as  here- 
tofore related,  Norman  said :  *H3,  Lordy,  Buddie,  what 
does  he  mean?  What  did  he  do  it  for?" — ^thus  indicating 

« 

that  he  was  entirely  unconscious  of  having  given  to  the 
plaintiff  in  error  any  cause  for  taking  his  life. 

From  the  foregoing  it  must  be  apparent  that  the  jury 
were  well  warranted  in  discrediting  the  testimony  of- 
fered bv  Dr.  Sherman  as  to  the  immediate  circumstances 
of  this  tragedy. 

The  greater  part  of  the  testimony  introduced  for  the 
defendant  below  cQusists  of  the  statements  of  witnesses 
as  to  threats  alleged  to  have  been  made  against  Dr.  Sher- 
man and  other  members  of  the  Sherman  family  by  the  de- 
ceased, the  principal  witness  being  Mrs.  Norman  herself, 
who  admits  on  cross-examination  that  she  is  very  much 
in  sympathy  with  her  brother  and  wants  to  aid  him.  No 
feeling  of  resentment  or  particular  regret  for  the  killing 
of  her  husband  appears  at  any  place  in  her  testimony. 
She  states  that  Norman  had  threatened  her  life — that  he 
had  attempted  her  life;  that  he  had  attempted  the  life 
of  her  mother;  that  he  had  attempted  the  life  of  her 
brother,  and,  upon  the  whole,  makes  him  out  a  very  des- 
perate character. 

A  very  striking  circumstance  in  this  record  appears 
in  the  testimony  of  Mrs.  Sherman,  Mrs.  Norman's  moth- 
er, and  that  is  that  some  time  ago  Mrs.  Norman  went  to 
consult  a  leading  member  of  the  Chattanooga  bar  with 
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reference  to  procuring  a  divx)rce  from  her  husband,  but 
it  seems  that  no  steps  whatever  were  taken  and  the  in- 
ference is  that  Mrs.  Norman  was  advised  by  the  attorney 
that  no  grounds  for  a  divorce  existed  and  that  this  effort 
was  dropped.  As  a  matter  of  course,  if  the  deceased  had 
been  guilty  of  any  such  conduct  toward  her  on  previous 
occasions  as  she  ascribes  to  him  in  her  testimony  on  this 
trial,  this  effort  on  her  part  to  obtain  a  divorce  would 
not  have  been  so  dropped.  She  would  have  been  entitled 
to  a  divorce  and  it  is  obvious  that  she  had  the  disposition 
to  procure  it.  It  is  evident  from  the  entire  record  that 
she  was  tired  of  Norman.  That  he  was  a  man  addicted 
to  drink;  that  he  was  to  some  extent  troublesome  and 
quarrelsome  may  be  conceded  from  the  proof  in  this  case, 
but  that  he  was  to  any  degree  dangerous  or  that  any  of 
these  persons  should  havB  had  any  great  fear  of  him  is 
not  very  probable.  In  Mrs.  Norman's  testimony  she  re- 
lates an  indictment  of  his  making  an  attack  upon  her 
brother  with  a  jmir  of  brass  knucks,  and  then  says  that 
she  went  in  and  disarmed  him,  taking  the  knucks  away 
from  him  and  quieting  him  down.  Then  too,  on  the  very 
day  of  the  killing,  it  seems  that  he  went  to  the  store  at 
her  suggestion  and  under  her  direction  to  get  the  soda 
pop  for  Bachman  and  her  brother.  So  Norman  was  not 
altogether  intractable. 

The  plaintiff  in  error  seeks  to  make  it  appear  that  he 
feared  Norman  to  such  an  extent  that  he  left  his  mother's 
house  and  took  up  his  abode  in  town.  It  seems,  however, 
that  when  he  went  to  town,  he  resided  at  the  Eagle's 
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Club,  and  we  hear  of  him  principally  at  that  club  and 
George  Beckert's  saloon.  It  is  therefore  plausibly  urged 
by  the  State  that  a  disposition  to  minister  to  his  own 
pleasure  and  enjoyment,  rather  than  fear  of  the  de- 
ceased, induced  Dr.  Sherman  to  leave  his  home. 

Furthermore,  it  is  apparent  from  the  testimony  of  Mrs. 
Sherman  that  she  was  an  old  lady,  nervous  and  feeble, 
and  required  much  attention.  It  would  seem,  therefore, 
that  had  the  plaintiff  in  error  been  so  solicitious  to  pro- 
tect his  mother  and  sister  from  Norman  as  he  would 
make  it  appear  on  this  trial,  he  would  never  have  left 
this  old  lady  alone  merely  through  fear  of  personal  dan- 
ger. 

The  threats  which  Dr.  Sherman  claims  were  made 
against  him  appear  to  have  covered  a  period  of  three 
years  or  so  before  this  tragedy,  and,  according  to  the  tes- 
timony introduced  by  defendant  below,  none  were  ever 
executed,  so  that  they  were  so  frequent  as  to  ha^B  lost 
all  their  force.  No  man  who  for  years  threatens  and 
never  performs  can  continue  to  inspire  fear.  His  threats 
are  regarded  as  idle.  As  indicated  before,  much  of  the 
threatening  language  ascribed  to  the  deceased  has  been 
discredited  in  various  ways  upon  this  record  and  we  are 
not  convinced  that  Dr.  Sherman  really  stood  in  any  seri- 
ous fear  of  him.  Sherman  played  a  game  of  checkers 
with  him  on  Friday  night  before  the  killing,  and  it  is  cer- 
tain that  he  induced  the  deceased  to  come  to  the  store  on 
the  day  of  the  killing  and  invited  him  into  the  back  room 
to  play  another  game  of  checkers  with  him  and  also  in- 
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vited  him  to  go  off  with  him  in  his  automobile.  None  of 
these  actions  suggest  a  greatly  frightened  man. 

No  matter  how  violent  previous  threats  or  acts  of  hos- 
tility against  a  defendant  may  be  "they  will  not  of  them- 
selves justify  him  in  seeking  and  slaying  his  adversary 
upon  the  assumption  that  it  is  necessary  to  do  so  in  order 
to  save  his  own  life  from  the  threatened  danger.  To  ex- 
cuse the  slayer,  he  must  act  upon  an  honest  belief  that  it 
is  necessary  at  the  time  to  take  the  life  of  his  adversary 
in  order  to  save  his  own,  and  it  must  appear  that  there 
was  a  reasonable  cause  to  excite  this  apprehension." 
Jackson  v.  State,  6  Bax.,  457;  Rippy  v.  State ,  2  Head, 
217 ;  Williams  v.  State,  3  Heisk.,  376. 

Prom  the  evidence  heretofore  quoted  in  this  opinion, 
the  jury  was  well  warranted  in  concluding  that  there 
was  no  reasonable  cause  to  excite  the  apprehension  of 
Dr.  Sherman  at  the  time  he  did  this  shooting.  There  is 
no  suggestion  of  such  a  cause  save  in  his  own  testimony, 
and  that  was  so  contradicted,  the  jury  was  justified  in 
rejecting  it  entirely. 

Concluding  this  review  of  the  facts  of  the  case,  we  are 
fully  satisfied  that  the  verdict  of  the  jury  is  sustained 
by  the  proof. 

Passing  from  the  facts,  we  find  numerous  other  errors 
assigned  by  counsel  for  the  plaintiff  in  error,  those  from 
2  to  9  inclusive  being  with  reference  to  the  argument  of 
the  district  attorney.  It  is  said  that  he  used  much  un- 
warranted language  in  his  closing  address  to  the  jury; 
that  he  made  objectionable  demonstrations  with  knives 
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which  belonged  to  Norman  but  were  brought  into  court 
by  the  defendant  below ;  and  that  he  addressed  unseemly 
language  to  defendant's  counsel  in  the  presence  of  the 
jury;  and  that  he  undertook  to  introduce  a  model  or 
dummy  before  the  jury  upon  which  to  hang  the  clothes 
of  deceased,  the  model  having  been  previously  excluded 
by  the  trial  judge  upon  the  hearing  of  the  testimony.  All 
of  these  objections  may  be  said  to  be  objections  to  the  ar- 
gument of  the  district  attorney,  either  to  his  language, 
his  gestures,  or  his  conduct  during  argument,  and  they 
may  all  therefore  be  treated  alike. 

It  is  thoroughly  settled,  under  our  practice,  that  ob- 
jectionable argument  or  improper  remarks  of  counsel 
afford  no  ground  for  a  new  trial  where  no  objection  is 
made  or  exception  taken  at  the  time  of  the  argument. 
Smith  V.  State.  90  Tenn.,  574;  King  v.  State,  91  Tenn., 
617;  Morgan  v.  Duffey,  94  Tenn.,  686;  Ferguson  v. 
Moore,  98  Tenn.,  341. 

The  same  rule  applies  with  equal  force  to  gestures  and 
the  other  conduct  of  counsel  indulged  in  during  argu- 
ment. 

An  examination  of  this  record  discloses  that  there  is 
no  evidence  from  which  this  court  can  conclude  that  the 
foregoing  rule  was  complied  with,  nothing  to  show  that 
seasonable  objection,  or  any  objection  at  all  was  made  to 
the  argument  of  the  district  attorney  at  any  time  during 
the  progress  of  the  trial. 

From  the  bill  of  exceptions,  it  appears  that  the  defend- 
ant below  entered  his  motion  for  a  new  trial  on  the  min- 
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utes  of  the  court,  and  filed  with  the  clerk  in  writing,  his 
reasons  for  urging  a  new  trial. 

The  third  ground  was,  "for  misconduct  on  the  part  of 
the  attorney-general  in  his  closing  speech  to  the  jury,  as 
shown  by  extracts  from  his  address  which  will  be  filed 
as  a  part  of  or  exibit  to  this  paper." 

The  fourth  ground  of  the  motion  relates  to  the  gestures 
of  the  district  attorney  with  the  butcher  knife ;  the  fifth 
ground  to  his  conduct  in  hurling  the  clothes  which  de- 
ceased wore  around  in  front  of  the  jury;  and  the  sixth 
ground  relates  to  the  conduct  of  the  district  attorney 
with  reference  to  the  dummy  or  model  which  has  hereto- 
fore been  spoken  of. 

There  are  other  grounds  of  motion  for  a  new  trial 
which  need  not  be  noticed  in  this  connection. 

Following  the  grounds  of  the  motion  f<w  a  new  trial  in 
the  bill  of  exceptions  appears  several  pages  headed : 
"Exhibit  to  Motion  for  a  New  Trial." 

In  this  exhibit  is  contained  several  pages  alleged  to  be 
quotations  from  the  district  attorney's  speech,  and  in 
the  exhibit  there  is  also  a  relation  of  his  objectionable 
conduct  complained  of  on  the  motion  for  a  new  trial ; 
such  as  gesticulating  with  the  knives,  etc. 

At  the  conclusion  of  each  of  these  quotations  from  the 
speech  and  at  the  conclusion  of  each  reference  to  the  dish 
trict  attorney's  physical  demonstrations,  in  this  exhibit, 
there  follows  a  statement  that  exception  was  taken  at  the 
time  by  defendant  to  the  language  or  conduct  of  the  dis- 
trict attorney,  but  the  exception  was  overruled  by  the 
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court.  It  nowhere  else,  nor  in  any  other  manner,  appears 
in  the  record  that  any  exception  was  taken  by  defendant 
on  the  trial  to  the  action  and  language  of  the  district 
attorney  in  his  argument  to  the  jury. 

The  highest  dignity  that  can  be  given  to  this  exhibit  is 
to  treat  it  as  part  of  the  motion  for  a  new  trial.  It  really 
is  nothing  more  nor  less. 

The  question  whether  on  not  due  exception  was  taken 
to  the  language  and  behavior  of  the  district  attorney  is 
one  of  fact.  A  charge  or  allegation  of  such  matter  in  a 
motion  for  a  new  trial  is  not  evidence  of  the  matter,  any 
more  than  is  a  like  charge  of  separation  of  the  jury  or  in- 
toxication of  the  jury  evidence  of  such  separation  or  in- 
toxication. It  is  not  sufficient  to  make  such  charges,  but 
the  charges  must  be  authenticated  or  established  in  a 
proper  way.  There  is  no  authentication  whatever  upon 
the  record  of  the  statements  that  exception  was  taken  at 
the  time  to  any  portion  of  the  argument  of  the  district  at- 
torney. The  mere  fact  that  the  written  grounds  of  a  mo- 
tion for  a  new  trial  are  included  in  the  bill  of  exceptions 
constitutes  no  verification  of  the  statements  made  in  such 
a  motion.  Such  inclusion  in  a  bill  of  exceptions  only  es- 
tablishes that  the  statements  or  allegations  were  made 
on  the  motion,  not  that  they  are  true. 

In  the  affidavit  of  the  defendant  below,  filed  on  the 
motion  for  a  new  trial,  occurs  the  following : 

**He  files  herewith  a  transcript,  a  part  of  the  closing 
speech  of  the  attorney-general  delivered  to  the  jury  at  the 
trial  and  submits  to  the  honorable  court  that  it  was  a 
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grievous  error  to  allow  the  attorney-general  to  indulge 
in  the  terrible  and  unwarranted  invective  against  him. 
It  was  error  to  allow  him  to  make  statements  which 
were  unwarranted  by  the  evidence  and  to  stir  up 
the  feelings  of  the  jury  against  him  by  his  demonstra- 
tions before  the  jury.  Affiant  avers  that  the  demonstra- 
tion complained  of  was  made  in  the  very  presence  of  the 
court  and  o\^r  the  reserved  objections  of  his  attorneys, 
and  no  further  evidence  of  this  occurrence  is  needed  than 
the  knowledge  gained  by  the  honorable  court  from  an 
actual  observation,  hut  affiant,  that  no  mistake  might 
be  made  in  this  regard  submits  as  correct  a  description 
of  it  as  a  stenographer  can  make." 

It  will  be  seen  that  the  defendant  in  this  affidavit  does 
not  undertake  to  make  oath  to  any  fact  except  that  the 
transcript,  by  which  it  is  to  be  presumed  he  means  the 
exhibit  to  his  motion,  contains  an  accurate  account  of  a 
certain  demonstration  made  by  the  district  attorney. 
Probably  he  refers  to  the  demonstration  with  the  dum- 
my,  or  perhaps  he  may  refer  to  the  demonstration  with 
the  knives.  This  affidavit,  by  the  most  liberal  construc- 
tion, cannot  be  said  to  verify  the  alleged  quotation  from 
the  speech  of  the  attorney-general,  any  more  than  it  can 
verify  the  interpolations  in  the  exhibit  that  all  this  lan- 
guage was  excepted  to  at  the  time  it  was  uttered. 

If,  however,  we  concede  that  it  was  the  intention  of  the 
defendant  below  to  make  oath  to  the  truth  of  the  entire 
contents  of  his  motion  for  a  new  trial,  including  the  ex- 
hibit thereto,  still,  under  the  well  settled  practice  of  this 
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court,  and  uncorroborated  affidavit  of  a  conTlcted  de- 
fendant cannot  be  looked  to  to  establish  any  fact  on  a  mo- 
tion for  a  new  trial.  Brown  v.  State,  85  Tenn.,  43&; 
Hannum  v.  State,  90  Tenn.,  653. 

In  two  cases,  the  practice  of  allowing  attorneys  to  un- 
dertake to  prove  what  transpired  on  the  trial  by  affidavit 
is  discountenanced,  and  it  is  said  that  the  proper  way  to 
incorporate  into  a  bill  of  exceptions  such  matter  is  to 
have  the  judge  to  insert  it  over  his  own  signature. 
Turner  v.  State,  4  Lea,  209;  Hannum  v.  State,  90  Tenn., 
652. 

Nowhere,  so  far  am  we  know,  has  it  ever  been  thought 
that  an  uncorroborated  affidavit  of  an  unsuccessful  de- 
fendant could  sufficiently  establish  a  fact  to  justify  a 
new  trial  thereupon. 

As  to  these  matters  occurring  during  the  trial  in  the 
presence  of  the  court,  the  trial  judge  is  the  proper  wit- 
ness. Such  matters  must  not  be  brought  into  a  bill  of 
exceptions  merely  by  affidavits  of  parties  or  of  counsel, 
but  to  be  considered  in  this  court,  they  must  otherwise 
appear  in  the  bill  of  exceptions,  properly  in  narrative 
form.  To  such  parts  of  a  bill  of  exceptions,  the  attention 
of  the  trial  judge  is  always  directed,  as  no  bare  narration 
can  be  therein  included  without  his  authority,  and  he 
vouches  for  the  accuracy  of  everything  so  stated.  In  any 
event,  the  trial  judge  must  in  some  way  certify  or  verify 
the  actual  occurrence  of  all  things  enacted  in  his  pres- 
ence upon  the  hearing,  if  such  things  are  to  be  made  the 
subject  of  complaint  here. 


52  TENNESSEE  REPORTS.       [125  Tenn. 

Sherman  v.  State. 

Looking  to  this  bill  of  exceptions,  it  really  contradicts 
the  statements  contained  in  the  exhibit  to  the  motion  for 
a  new  trial,  that  exception  was  taken  at  any  time  to  the 
argument  of  the  district  attorney  by  the  defendant  below. 
We  find  in  the  bill  of  exceptions,  at  the  beginning  of  the 
proceedings  on  the  motion  for  a  new  trial,  a  statement 
from  the  district  attorney, — ^that  he  understands  the 
court  puts  in  the  bill  of  exceptions  what  he  said,  and 
afterward  referring  to  this  exhibit,  which  must  have  been 
read  as  a  part  of  the  motion  for  a  new  trial,  the  district 
attorney  says  : 

"It  is  just  parts  of  my  speech." 

The  court  replied : 

"I  will  put  in  what  occurred  there.'^ 

At  the  conclusion  of  the  bill  of  exceptions  we  find  the 
following  paragraph : 

"The  court  ordered  that  the  complete  speech  of  the 
attorney-general  be  inserted,  as  follows :" 

Immediately  there  follows  what  is  manifestly  a  steno- 
graphic report  of  the  entire  speech  of  the  district  attor- 
ney made  on  the  trial  below.  It  is  obviously  intended  to 
be  a  complete  report  of  this  speech  and  what  occurred 
during  its  progress.  There  are  many  interruptions 
noted  therein.  There  appear  colloquies  between  the  dis- 
trict attorney  and  defendant's  counsel.  There  also  ap- 
pear references  to  the  district  attorney's  demonstration 
with  the  knives  and  his  efforts  to  bring  in  the  dummy. 
There  also  appear  therein  many  interruptions  by  the 
court  and  some  remarks  that  the  court  made  to  the  dis- 
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trict  attorney  during  the  progress  of  his  argument,  but 
nowhere  therein  does  it  appear  in  any  part  of  the  speech 
that  any  exception  was  taken  to  the  language  or  conduct 
of  the  district  attorney  by  defendant's  counsel. 

This  stenographic  report  was  inserted  by  the  direction 
of  the  court  and  it  is  styled  the  "complete  speech"  of  the 
district  attorney,  and  we  must  look  to  it  to  ascertain 
what  occurred  during  the  progress  of  that  speech,  so  that 
not  only  do  we  find  no  evidence  in  this  record  that  sea- 
sonable exception  was  taken  to  the  language  or  conduct 
of  the  district  attorney,  but  as  a  matted  of  fact,  we  find 
evidence  to  the  contrary. 

This  being  so,  under  well  settled  practice,  we  cannot 
consider  the  objections  that  the  plaintiff  in  error  makes 
to  the  closing  speech  of  the  district  attorney.  Assign- 
ments 2 — ^9  are  accordingly  overruled. 

The  10th  and  last  assignment  of  error  is  with  reference 
to  the  conduct  of  the  jury  during  the  trial  of  this  cause. 
The  most  serious  complaint  made  is  as  to  the  separation 
of  the  jury.  It  is  said  that  part  of  the  jury  walked  with 
one  officer  through  the  streets  of  the  city  while  the  re- 
mainder of  them,  with  another  officer,  were  at  the  hotel ; 
that  some  of  them  went  to  visit  the  Citico  furnace  while 
others  stayed  at  the  hotel,  one  officer  being  with  each 
party;  and  that  on  one  occasion  five  of  the  jurors  went 
in  charge  of  an  officer  to  a  vaudeville  show  in  Chattanoo- 
ga while  the  others  remained  at  the  hotel  in  charge  of  the 
other  officer. 
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The  question  of  the  separation  of  juries  is  one  that 
has  been  discussed  a  great  deal  by  the  courts  and  a  num- 
ber of  cases  have  arisen  in  this  State. 

Under  the  common  law  the  rules  on  this  subject  were 
very  rigid,  but  a  review  of  our  cases  will  show  that  they 
have  been  to  some  extent  relaxed. 

One  of  our  earliest  cases  is  that  of  McLain  v.  State, 
10  Yerg.,  239.  In  that  case  there  had  been  a  repeated 
separation  of  several  of  the  jurors  from  their  fellows 
without  the  care  of  an  officer,  for  the  space  of  fifteen  or 
twenty  minutes  at  a  time.  A  new  trial  was  granted  and 
it  was  held  that  it  was  not  necessary  for  the  prisoner 
to  prove  that  they  were  during  their  absence  subjected 
to  improper  influence  from  others.  There  was  no  effort 
on  the  part  of  the  State  to  show  that  they  had  not  been 
subjected  to  any  improper  influences  during  their  absence 
or  that  they  had  not  had  any  communication  with  out- 
siders; in  other  words,  no  attempt  on  the  part  of  the 
State  to  explain  these  absences.  A  new  trial  was  grant- 
ed. 

The  next  case  is  that  of  Stone  v.  State,  4  Humph.,  26. 
The  question  there  was  whether  one  juror  being  seen 
whispering  to  a  third  person  and  another  being  seen 
asleep  for  an  unascertained  period  of  time  were  good 
causes  for  a  new  trial.  With  reference  to  the  first  ob- 
jection, the  court  found  that  the  whispering  complained 
of  took  place  in  open  court  and  that  it  was  impossible, 
from  the  facts  stated,  that  the  juror  could  have  been 
tampered  with,  as  the  subject  of  conversation  was  satis- 
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factorily  shown  to  have  been  relative  to  the  health  of  the 
juror^s  family.  The  court  did  not  discuss  the  matter  of 
the  other  juror's  falling  asleep.  It  was  there  observed 
by  Judge  Turley : 

*'A  great  deal,  first  and  last,  has  been  said  about  the 
beauty  and  purity  of  trials  by  jury,  and  with  truth ;  and 
our  ancestors  were  so  jealous  of  its  preservation  that 
many  absurd  practices  relative  thereto  were  introduced 
into  courts,  which  like  many  other  abuses  retain  i)Osses- 
sion  of  them  for  a  long  time ;  among  the  rest,  the  practice 
of  not  allowing  jurors  meat  and  drink  until  their  ver- 
dict was  rendered.  But  these  restrictive  principles  havie 
been  broken  down  in  most  of  the  States  of  the  union  and 
even  in  England;  and  the  purity  of  jury  trials  made  to 
depend,  not  upon  form,  but  substance.  That  they  have 
still  been  preserved  in  this  State  and  New  York  to  the 
extent  shown  in  the  case  of  Brant  v.  Fowler^  7  Cow.,  562, 
is  more  a  matter  of  amusement  than  serious  reflection.-'* 

In  the  case  of  Hines  v.  State,  8  Humph.,  597,  the  court 
again  discusses  this  question  of  separation  of  the  jurors. 
Referring  to  the  cases  just  cited  and  then  formulating 
certain  rules  by  which  questions  of  this  character  were  to 
be  determined,  the  court  held  the  true  principles  to  be : 

"1st :  That  the  fact  of  separation  having  been  estab- 
lished by  the  prisoner,  the  possibility  that  the  juror  has 
been  tampered  with  and  has  received  other  impressions 
than  those  derived  from  the  testimony  in  court  exists  and 
prima  fade  the  verdict  is  vicious." 

"2nd :  This  separation  may  be  explained  by  the  prose- 
cution's showing  that  the  juror  had  no  communication 
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with  other  persons;  or  that  such  communications  were 
upon  subjects  foreign  to  the  trial  and  that,  in  fact,  no  im- 
pressions other  than  those  drawn  from  the  testimony 
were  made  upon  his  mind." 

"3rd :  In  the  absence  of  such  explanation,  the  mere 
fact  of  separation  is  suflficient  ground  for  a  new  trial." 

In  McElrath  v.  State^  2  Swan,  378,  the  prosecutor  in 
the  case,  during  the  process  of  the  trial,  spent  a  night  in 
the  room  with  the  jury.  The  court  was  of  opinion  that 
it  could  not  tolerate  a  verdict  obtained  from  a  jury  with 
whom  the  prosecutor  had  associated  and  held  communi- 
cation during  the  progress  of  the  trial.  The  prosecutor 
filed  his  affidavit  undertaking  to  set  up  that  he  had  used 
no  influence  upon  the  jurors  prejudicial  to  the  defendant, 
but  the  court  thought  that  in  so  flagrant  a  case  the  ex- 
planation should  be  very  ample  and  satisfactory  and  was 
of  opinion  that  the  affidavit  before  them  presented  ;io 
such  full  and  sufficient  explanation. 

In  the  case  of  Odle  v.  State,  6  Bax.,  159,  the  jury  was 
taken  to  board  at  a  small  two-room  house,  at  which  place 
the  prosecutor  and  his  two  daughters  also  came  to  board. 
The  two  daughters  were  both  witnesses  for  the  State.  It 
was  necessary  for  some  of  the  jurors  to  eat  in  one  of  the 
rooms  along  with  the  prosecutor  and  the  two  daughters. 
The  verdict  in  this  case  was  set  aside,  it  appearing  that 
the  affidavit  offered  by  the  prosecutor  and  his  two  daugh- 
ters as  to  their  association  with  the  jurors  was  unsatis- 
factory to  the  court.  They  gave  no  explanation  what- 
ever of  the  suspicious  fact  that  they  selected  this  small 
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house,  where  the  jury  was  staying,  in  which  to  board, 
when,  as  a  matter  of  fact,  there  was  not  room  enough  for 
the  jury.  In  this  case,  the  principles  laid  down  in  Hines 
V.  State  heretofore  quoted  are  expressly  reaffirmed  and 
approved. 

In  Carttcright  v.  State,  12  Lea,  620,  it  was  said : 
"It  is  the  opportunity  of  tampering  with  a  juror  af- 
forded by  the  separation  which  constitutes  the  ground 
for  a  new  trial,  but  if  such  separation  afforded  no  such 
opportunity,  there  can  be  no  cause  for  a  new  trial."  It 
was  there  charged  that  one  of  the  jurors  was  sitting  on 
a  veranda  alone,  which  was  outside  the  room  in  which 
the  remainder  of  the  jury  were  quartered.  But  it  ap- 
peared that  this  veranda  was  on  the  second  floor  and 
could  not  be  communicated  with  sa\e  through  the  jury 
room.  Therefore,  there  was  no  opportunity  for  any  one 
to  tamper  with  this  juror. 

In  the  noted  case  of  H.  Clay  King  v.  State,  91  Tenn., 
617,  the  jury,  during  the  trial,  went  beyond  the  border 
of  the  State,  taking  a  ferry  boat  and  crossing  the  river 
into  Arkansas.  They  there  remained  for  a  few  minutes, 
walking  around,  and  then  recroesed  to  the  Tennessee 
bank.  As  a  matter  of  course,  when  this  jury  was  in 
Arkansas,  a  foreign  State,  it  was  in  law  at  least  dis- 
persed, for  th6  officers  were  without  jurisdiction  and 
could  exercise  upon  the  members  of  the  jury  no  control 
whatever.  Being  in  Arkansas,  the  jurors  could  not  be 
restrained  and  could  act  as  they  saw  fit,  but,  as  a  matter 
of  fact,  it  was  shown  that  no  one  communicated  with 
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them  or  attempted  to  communicate  with  them,  and  it 
was  therefore  sriid : 

"The  case  was  taken  thereby  without  the  rule  which 
vitiates  the  verdict  only  when  a  separation  is  unex- 
plained." 

It  is  apparent,  therefore,  from  a  review  of  the  cases, 
that  the  rule  long  ago  announced  by  this  court  has  been 
in  full  force  and  effect  ever  since,  and  that  a  separation 
of  the  jury  may  be  explained  by  showing  that  those 
separated  had  no  communication  with  other  persons  or 
that  such  communication  was  upon  subjects  foreign  to 
the  trial. 

Oral  evidence  was  heard  by  the  circuit  judge  upon  the 
motion  for  a  new  trial  with  reference  to  this  separation 
of  the  jury,  and,  with  abundant  evidence  to  sustain  him, 
the  circuit  judge  made  a  written  finding  of  fact  as  fol- 
lows, appearing  in  the  bill  of  exceptions : 

"Another  ground  set  forth  is  that  the  jury  did  not  pre- 
tend to  stay  together,  some  of  them  taking  long  strolls 
through  the  city,  while  others  stayed  at  the  hotel.  Com- 
plaint is  made  to  this  court  that  at  one  time  eleven  of 
the  jurors  walked  out  to  the  Citico  furnace.  There  were 
two  officers  Mr.  Gross  and  Mr.  Kirklin,  one  of  these 
officers  stayed  with  a  crippled  juror  at  the  Tscopik  hotel 
where  the  jury  had  quarters,  the  other  being  in  charge  of 
the  jurors  going  to  Citico  furnace.  The  proof  shows 
that  they  did  not  come  in  contact  with,  or  have  any  oontr 
munication,  directly  or  indirectly,  with  any  one,  on  that 
trip.^^ 
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Parenthetically,  it  should  be  stated  here  that  it  is  con- 
ceded that  as  to  the  crippled  juror,  there  was  an  agree- 
ment that  he  might  go  to  and  from  the  court  room  in  a 
cab  and  be  handled  generally  separate  from  the  others 
when  necessary.  We  understand  that  no  complaint  is 
made  on  this  record  as  to  him  or  his  separation,  except 
as  to  one  occasion  when  the  officer  was  away  a  few  feet 
from  him  in  the  corridor  of  the  courthouse.  It  is  conclu- 
sively shown,  however,  that  at  that  time  the  crippled 
juror  had  no  communication  with  any  one. 
Continuing  his  findings  of  fact,  the  court  said : 
"Another  ground  of  complaint  is  aa  to  five  members  of 
the  jury  going  to  the  Airdome.  The  jurors  went  there 
in  charge  of  one  of  the  officers,  Mr.  Gross.  Mr.  Twinam, 
one  of  the  jurors,  who  was  foreman 'of  the  jury  after- 
wards, had  Mr.  Gross  to  see  if  they  could  get  a  private 
box,  so  that  they  would  not  come  in  contact  with  the 
rest  of  the  crowd;  that  the  jurors  gave  the  officer  the 
money  and  he  carried  them  down  there  after  the  show 
began;  that  they  went  down  Market  street  and  up  a 
street — I  believe  it  was  6th  street — ^to  Broad  street  and 
up  Broad  street  to  the  Airdome ;  that  they  did  not  come 
in  contact  with,  or  have  communication  with  any  one, 
directly  or  indirectly,  going  there  or  conUng  away;  that 
they  took  a  private  box,  separate  and  apart  from  all 
others  in  the  house,  and  went  into  the  house  after  the 
show  commenced;  .  .  .  There  were  two  performances, 
one  commencing  about  7 :30  and  the  other  commencing 
at  9  oclock;  that  they  went  in  there  after  the  first  per- 
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formance  had  begun,  and  the  officer  was  with  them ;  and 
that  they  stayed  until  after  the  second  performance  had 
begun.  The  testimony  before  this  court  shows  that  they 
did  not  come  in  contact  with  anybody,  going  or  coming 
from  this  house;  that  the  officers  bought  the  tickets  and 
gave  each  one  his  change.  The  character  of  the  show,  as 
testified  to  by  Mr.  Twinam  and  the  other  jurors,  was  a 
vaudeville  show,  with  songs  and  some  dancing,  like  they 
usually  have  at  such  a  show,  but  there  was  nothing  re- 
flecting upon  the  trial  of  this  case  or  any  other  murder 
case.  There  was  no  picture  or  word  spoken,  or  anything 
of  that  sort,  reflecting  upon  anything  or  having  anything 
to  do  with  this  character  j)f  lawsuit/' 

It  is,  of  course,  an  established  rule  at  this  time  that 
the  findings  of  fact  made  by  the  circuit  judge  on  a  mo- 
tion for  a  new  trial,  where  there  is  any  evidence  to  sus- 
tain them,  are  binding  upon  this  court  Percer  v.  State, 
118  Tenn.  765,  and  cases  there  cited. 

As  stated  before,  the  evidence  is  entirely  sufficient  to 
warrant  every  finding  which  we  have  quoted  from  the 
circuit  judge.  Bearing  in  mind  the  rule  that  the  State 
may  explain  a  separation  and  show  that  the  separated 
jurors  had  no  communication  with  others,  or  that  such 
communications  were  upon  subjects  foreign  to  the 
trial — ^would  we  be  justified,  upon  this  finding  of  facts 
by  the  circuit  judge,  in  holding  this  verdict  vicious  and 
granting  a  new  trial? 

It  also  appears  from  the  finding  of  the  circuit  judge 
that  the  portion  of  the  jury  which  remained  at  the  hotel 
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was  kept  free  from  outside  communication  altogether. 
It  thus  being  established  that  no  effort  was  made  to  com- 
municate with  these  jurors  while  separated,  or  if  the 
performance  at  the  vaudeville  be  termed  a  communica- 
tion, that  no  communication  was  had  with  them  in  any 
wise  reflecting  xxpon  the  case  at  issue,  and  every  circum- 
stance and  surrounding  of  the  jurors  while  separated 
being  fully  and  satisfactorily  explained  in  so  far  as  their 
contact  with  others  is  concerned,  it  would  be  a  violation 
of  all  precedent  for  us  to  grant  a  new  trial  in  this  case 
on  this  ground. 

We  do  not  mean  in  any  way  to  approve  the  course  of 
the  officers  in  alleging  these  jurors  to  become  separated 
and  taking  part  of  them  to  a  theatre.  While,  as  a  matter 
of  fact,  no  communication  was  had  with  them,  or  in- 
fluence  exerted  upon  them,  in  this  case;  and  no  oppor- 
tunity seems  to  have  been  offered  for  such  communica- 
tion to  have  been  effected,  nevertheless  the  officers'  con- 
duct was  reprehensible.  They  should  have  been  fined  by 
the  circuit  judge.  They  took  a  chance  which  they  should 
not  have  done.  While  the  circuit  judge  has  found,  and 
we  can  see  that  there  was  no  e\il  results  in  this  case  and 
the  defendant  was  not  at  all  prejudiced,  still  it  might 
have  resulted  differently  and  it  might  have  been  neces- 
sary to  set  this  verdict  aside,  and  such  a  practice  as  that 
indulged  in  here  cannot  be  permitted  by  a  trial  court,  on 
the  part  of  its  officers  or  jurors.  Both  officers  and  jurors 
should  have  been  punished  by  the  court. 


62  TENNESSEE  REPORTS.       [125  Teiin. 


Sherman  v.  State. 


However,  the  separation  of  this  jury  is  so  fully  ex- 
plained and  all  their  movements  so  completely  accounted 
for,  and  we  can  so  plainly  see  that  no  harm  resulted  to 
the  plaintiff  in  error  thereby,  we  will  grant  no  new  trial 
ill  this  case. 

Another  criticism  of  the  jury  is  made  with  reference 
to  the  use  of  intoxicating  liquors  by  them.  It  appears 
that  some  of  the  members  procured  some  beer,  or  near- 
beer,  with  which  they  indulged  themselves.  The  evi- 
dence tends  to  show,  and  the  circuit  judge  finds  as  a  fact, 
that  these  liquors  were  not  used  to  excess,  however ;  and, 
under  our  cases,  it  is  settled  that  a  moderate  use  of 
liquor  under  such  circumstances,  where  no  juror  became 
affected  thereby,  will  not  vitiate  the  verdict  and  is  no 
ground  for  a  new  trial.  King  v.  State,  91  Tenn.,  617; 
Stephens  v."  State,  4  Humph.,  26;  Roe  v.  State,  11 
Humph.,  491. 

Other  criticisms  of  the  conduct  of  the  jury  are  trivial 
and  are  entirely  eliminated  from  our  consideration  by 
the  evidence  heard  on  the  motion  for  a  new  trial  and  the 
findings  of  the  circuit  judge. 

Reviewing  the  whole  case,  it  is  idle  to  say  that  the  evi- 
dence preponderates  against  the  verdict  of  the  jury.  On 
the  contrary,  as  we  view  the  evidence,  it  would  have  sus- 
tained a  verdict  of  murder  in  the  first  degree.  The  plain- 
tiff in  error  had  a  full  hearing  and  he  was  represented 
by  some  of  the  ablest  counsel  in  the  State,  to  whose 
ability  and  zeal  in  behalf  of  their  client,  we  must  as- 
cribe the  leniency  of  the  jury.    We  are  convinced  that 
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Done  of  the  matters  complained  of  worked  to  the  preju- 
dice of  the  defendant  on  the  trial  below  and  are  without 
apprehension  that  he  has  received  severer  punishment 
than  he  deserved. 

The  judgment  of  the  trial  court  will  be  affirmed. 
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S.  R.  Spencer  and  J.  V.  Thomas  v.  State. 
{Knoxville.     September  Term,  1911.) 

1.  CRIMINAL  LAW.  Trial  judge's  suspension  of  Judgment  of 
conviction  and  sentence  as  a  reformatory  measure  is  void,  and 
the  Judgment  may  be  enforced  at  a  succeeding  term. 

The  execution  of  a  judgment  of  conviction  fining  the  defendant 
and  sentencing  him  to  imprisonment  may  be  suspended  by  the 
trial  judge  by  proper  reservation  made  at  the  trial  term,  but 
only  for  purposes  connected  with  the  termination  of  the  cause, 
and  the  order  should  state  the  cause  or  reason  for  the  delay,  so 
it  may  appear  whether  it  be  such  as  the  law  will  recognize,  and 
should  specify  the  length  of  time  for  which  it  is  to  continue;  and 
where  it  is  apparent  from  the  record  that  the  stay  of  execution 
was  granted  by  the  trial  judge  solely  as  a  disciplinary  or  re- 
formatory measure,  to  secure  future  good  behavior  on  the  part 
of  the  prisoner,  such  stay  of  execution  is  merely  void;  and  this 
being  true,  the  trial  court  had  the  right  and  power,  at  a  succeeding 
term,  to  order  capias  to  issue  to  take  the  defendant  into  custody, 
to  the  end  that  he  might  serve  his  sentence. 

Cases  cited  and  approved:  Allen  v.  State,  M.  &  Y.,  294,  298.  299; 
Fults  v.  State,  2  Sneed,  236;  Whitney  v.  State,  6  Lea,  247;  Allen 
V.  State,  9  Lea,  651;  Crane  v.  State,  94  Tenn.,  98;  State  v.  Dal- 
ton,  109  Tenn.,  544;  McCampbell  v.  State,  116  Tenn.,  98.  109; 
Neal  V.  State  (Ga.),  42  L.  R.  A.,  190;  Collins,  Ex  parte  (Cal. 
App.),  97  Pao.,  188;  Vance,  Ex  parte  (Cal.),  13  L.  R.  A..  574; 
Webb,  In  re  (Wis.),  27  L.  R.  A.,  356;  Tanner  v.  Wiggins,  54  Fla., 
203;  Barker,  In  re  (Neb.),  113  N.  W.,  197;  Williams,  Re  (Ala.), 
10  L.  R.  A.  (N.  S.),  1129;  State  v.  Langham  (Minn.),  127  N.  W.. 
425;  .People  v.  Allen,  155  III.,  61;  People  v.  Barrett,  202  111., 
287;  People  v.  Brown,  54  Mich.,  15,  27,  28;  Neal  v.  State,  104 
Ga.,  609;  State  v.  Abbott  (S.  C),  70  S.  E.,  6;  Peterson,  Ex  parte 
(Idaho),  113  Pac.,  729;  State  v.  Voss  (Iowa),  8  L.  R.  A.,  767. 
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2.  SAME.  Judgment  omitted  to  be  entered  upon  verdict  at  trial 
term  may  be  entered  at  a  subsequent  term;  common  law  prac- 
tice of  suspension  never  existed  here. 

While  it  is  settled  in  this  State  that  where  by  oversight  judgfment 
has  not  been  entered  in  a  criminal  case  upon  the  verdict  at  the 
trial  term,  it  may  and  should  be  entered  at  a  subsequent  term, 
yet  the  common  law  practice  of  an  indefinite  suspension  of  judg- 
ment has  never  been  recognized  here,  because  the  reason  assigned 
for  such  practice  does  not  exist  here,  where  a  new  trial  may  be 
granted  by  the  trial  court,  and  upon  its  refusal,  a  full  review 
of  the  facts  and  law  may  be  had  by  appeal  to  the  supreme  court. 
{Post,  pp.  67-70.) 

Cases  cited  and  approved:  Nolin  v.  State,  6  Cold.,  14;  State  v. 
Miller,  6  Bax.,  514;  Greenfield  v.  State,  7  Bax.,  18;  Sharp  v. 
Stete,  117  Tenn.,  637. 

3.  SAME.  Governor's  power  to  grant  conditional  pardons  covers 
indefinite  suspensions  of  sentence  by  trial  court  at  common 
law. 

The  power,  conferred  by  statute  (Shannon's  Code,  section  7236) 
ui)on  the  governor,  to  grant  pardons  upon  such  conditions  and 
with  such  restrictions  and  limitations  as  he  may  deem  proper, 
not  only  covers  the  case  of  youths  and  the  wrongly  convicted 
in  which  the  trial  court  could,  at  common  law,  indefinitely  sus- 
pend sentence,  but  it  covers  the  whole  field  of  usefulness  em- 
braced by  the  common  law  rule  as  far  as  it  applies  to  indefinite 
suspensions  of  sentence.     (Postj  pp,  70,  71.) 

Code  cited  and  construed:  Sec.  7236  (S.);  sec.  6102  (M.  A  V.); 
sec.  5261  (T.  &  S.  and  1858). 


FROM  HAMILTON. 


Appeal  in  error  from  the  Criminal  Court  of  Ham- 
ilton County. — S.  D.  McRbtnolds,  Judge. 

125  Tenn. — 5 
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Lewis  Shepherd  and  W.  H.  Cummings,  for  Spen- 
cer and  Thomas. 

Attorney-General  Gates,  for  State. 


.  * 


Mr.  Justice  Neil  delivered  the  opinion  of  the 
Gonrt. 

In  this  case,  in  the  trial  court,  judgement  on  a  plea 
of  guilty  was  entered  against  plaintiffs  in  error  at  the 
January  Term*,  1911,  for  fine  and  costs  and  imprison- 
ment in  the  workhouse  for  thirty  days  for  selling  in- 
toxicating liquors  within  four  miles  of  an  institution 
of  learning,  in  violation  of  the  statute  upon  that  subject, 
but  execution  of  the  judgment  or  sentence  was  sus- 
pended during  that  term,  and  until  and  during  the 
first  day  of  the  succeeding  May  term  "unless  the  court 
shall,  during  the  present  term,  or  on  the  first  day  of 
the  next  term,  otherwise  order;  and  the  court,  by  the 
consent  of  the  defendant  in  person  in  open  court, 
reserves  the  right  to  enforce  said  jail"  (workhouse) 
"sentence,  and  to  issue  a  capias,  or  other  proper  process, 
and  to  make  all  necessary  and  proper  orders  at  any  time 
during  the  present  term,  or  on  the  first  day  of  the  next 
term  of  the  court,  for  the  enforcement  or  further  sus- 
pension of  such  jail  sentence." 

On  the  first  day  of  the  next  term  an  order  was  en- 
tered directing  that  the  sentence  of  imprisonment  be 
"suspended  from  day  to  day  during  this  term  of  the 
court,   unless   otherwise   ordered   by  the  court,   and 
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without  further  orders  axe  made  by  the  court  during 
this  term  the  sentence  will  stand  suspended  until 
the  first  day  of  the  next  term."  During  that  (May) 
term,  however,  it  was  brought  to  the  attention  of  the 
trial  judge  that  plaintiffs  in  error  had  again  violated 
the  law  in  the  same  manner  complained  of  in  the  in- 
dictment under  which  the  judgment  of  fine  and  im- 
prisonment had  been  pronounced.  Upon  investigar 
tion  of  this  matter,  by  the  testimony  of  witnesses  in 
oi>en  court,  he  found  the  charge  sustained,  and  there- 
upon, on  motion  of  the  district  attorney-general, 
caused  to  be  entered  an  order  "that  said  workhouse 
sentence  herein  be  revived,  and  the  clerk  of  the  court 
shall  issue  a  workhouse  capias  for  said  defendants, 
and  they  shall  be  placed  in  the  custody  of  the  work- 
house authorities  to  carry  out  the  sentence  of  the  court." 
From  this  latter  order  the  plaintiffs  in  error  prayed 
an  appeal  to  this  court. 

The  contention  on  the  part  of  the  plaintiffs  in  error 
is  that  the  term  of  the  court  having  ended  at  which 
the  original  judgment  was  entered,  it  was  beyond  the 
power  of  the  trial  judge  at  a  succeeding  term  to  make 
the  last  order.  The  contention  of  the  State  is  that 
the  suspension  of  the  execution  of  the  order  at  the 
January  term  was  beyond  the  powers  of  the  trial  judge, 
and  merely  void,  and  hence  he  should  have  caused  a 
capias  to  issue  to  the  end  that  the  execution  of  the 
sentence  might  proceed,  just  as  if  the  prisoners  had 
escaped  from  custody  after  sentence. 
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There  was  undoubtedly  a  practice  at  common  law 
of  suspending  the  entry  of  judgment  in  criminal  cases, 
after  a  verdict,  on  a  plea  of  guilty,  during  the  pleasure 
of  the  court,  with  the  consent  of  the  defendant,  and 
subject  to  the  power  of  the  court  to  cause  to  be  entered 
a  judgment  on  the  verdict  or  plea  at  any  subsequent 
term  whenever  the  judge  deemed  the  interests  of  justice 
required  it.  The  origin  of  the  practice  is  thus  stated 
by  Lord  Hale:  '^Sometimes  the  judge  reprieves  be- 
fore judgment,  when  he  is  not  satisfied  with  the  verdict, 
or  the  evidence  is  imcertain,  or  the  indictment  is 
insuflficient,  or  doubtful  whether  within  clergy;  also 
when  favorable  or  extenuating  circumstances  appear; 
and  when  youths  are  convicted  of  their  first  offense. 
And  thus  arbitrary  reprieves  may  be  granted  or  taken 
off  by  justices  of  gaol  delivery,  although  their  sessions 
be  adjourned  or  finished;  and  this  by  reason  of  common 
usage."  Hale  P.  C,  ch.  68,  p.  412.  The  rule  had 
its  origin  at  a  time  when  the  English  courts  of  criminal 
law  had  no  power  to  grant  new  trials,  and  their  judg- 
ments were  not  subject  to  review  on  the  facts  by  any 
higher  court.  It  was  therefore  humane,  and,  in  the 
sense,  necessary.  It  cannot  be  necessary,  however, 
in  any  jurisdiction  where  the  same  disabilities  do  not 
exist.  Nevertheless,  it  has  been  adopted  and  is  now 
enforced  in  many  of  the  States  of  our  union,  as  may  be 
seen  from  the  cases  cited  in  the  note  to  Ex  parte  SL 
HilarCy  (101  Maine,  522)  as  reported  in  8  Am.  &  Eng. 
Anno.  Gas.,  385,  and  the  notes  to  12  Cyc,  pp.  772-774, 
also  the  authorities  cited  in  People  v.  Court  of  Sessions, 
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141  N.  Y.,  208,  23  L.  R.  A.,  866,  which  case  contains 
quite  a  full  discussion  of  the  subject:  see  also  State 
V.  Crooke,  115  N.  C,  760,  29  L.  R.  A.,  260.  It  is  rec- 
ognized in  Illinois,  but  the  power  of  indefinite  suspen- 
sion is  there  denied:  People  v.  Barrett,  202  111.,  287,  63 
L.  R.  A.,  82;  People  v.  AlUn,  156  111.,  61,  41  L.  R.  A., 
473.  It  is  repudiated  in  Michigan,  People  v.  Brown,  54 
Mich.  15,  27-28;  in  Georgia,  Neal  y.  State,  104  Ga.,509, 
42  L.  R.  A.,  190 ;  in  South  Carolina,  State  v.  AbbottJO  S.  E., 
6;  and  in  Idaho,  Ex  parte  Peterson,  113Pac.,  729;  that  is, 
the  power  to  suspend  sentence  during  good  behavior. 
Everywhere,  it  is  conceded  the  court  has  power  to 
suspend  judgment  for  a  limited  time  so  as  to  enable 
the  prisoner  to  move  for  a  new  trial  or  in  arrest  of  judg- 
ment, or  to  enable  the  judge  to  better  satisfy  his  own 
mind  as  to  what  the  punishment  should  be,  and  on, 
other  similar  grounds  looking  to  a  better  enforcement, 
or  to  the  safeguarding,  of  the  rights  involved  in  the 
particular  controversy.  In  several  States,  however, 
the  suspension  is  for  an  indefinite  time,  and  is  used 
as  a  disciplinary  measure,  keeping  the  prisoner  subject 
to  the  control  of  the  court  by  future  orders,  and, 
theoretically,  imder  its  observation,  to  secure  future 
good  behavior.  Of  course,  imder  this  practice  the 
judgment  of  conviction  may  never  be  entered,  and  the 
prisoner  may  go  scot-free.  It  has  been  objected  that 
ihis  indirectly  results  in  the  court's  granting  a  pardon, 
thus  exercising  powers  that  belong  only  to  the  chief 
executive  of  the  State.  To  this  it  has  been  repUed, 
with  technical  correctness,  that  a  conviction  involves 
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not  only  a  verdict  but  also  a  sentence  passed  by  the 
court,  and  until  conviction  the  chief  executive  has  no 
power  to  pardon.  People  v.  Fabian,  192  N.  Y.,  443, 
15  Am.  &  Eng.  Ann.  Cas.,  100,  and  note;  People  v. 
Court  of  Sessions,  supra.  Nevertheless,  the  result 
effected  is  really  the  same.  The  substance  of  a  power 
reposed  in  the  chief  executive  is,  by  a  technical  device, 
appropriated  by  the  courts.  We  do  not  doubt  that 
much  good  is  promoted  by  the  practice,  in  individual 
instances,  but  it  is  open  to  much  abuse,  especially  in 
large  centres  of  population.  In  course  of  a  very  brief 
time  it  may  place  hundreds  of  men,  engaged  in  an  ille- 
gal business,  in  a  city  or  coimty,  imder  the  personal 
power  of  a  single  man,  the  judge  of  the  criminal  court, 
their  liberty  being  subject  to  his  uncontrolled  dis- 
cretion. This,  in  our  judgment  is  nothing  short  of 
despotism. 

While  in  Tennessee  we  have  held  that  when  by  over- 
sight judgment  has  not  been  entered  in  a  criminal  case 
upon  the  verdict  at  the  trial  term  it  may  be  and  should 
be  at  a  subsequent  term  {Nolin  v.  Stale,  6  Cold.,  14; 
State  V.  Miller,  6  Bax.,  514;  Greenfield  v.  State,  7  Bax., 
18;  Sharp  v.  State,  117  Tenn.,  537),  we  have  never 
recognized  the  common  law  practice  of  an  indefinite 
suspension  of  judgment — and  rightly.  The  reasons 
assigned  for  the  practice  by  Lord  Hale  do  not  exist  here. 
Provisions  are  made  by  our  statutes  not  only  for  the 
granting  of  a  new  trial  by  the  trial  court,  but  also  for 
a  full  review  of  the  facts  and  the  law  on  appeal  to  this 
court.    So  far  as  concerns  the  last  reason  assigned 
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for  the  rule,  the  duty  of  leniency  to  youths  for  their 
first  offense,  this  is  fully  covered  by  our  statute  which 
provides  that:  "The  governor  may  grant  pardons 
upon  such  conditions  and  with  such  restrictions  and 
b'mitations  as  he  may  deem  proper,  and  may  issue  his 
warrant  to  all  proper  officers  to  carry  into  effect  such 
conditional  pardon."  Shannon's  Code,  sec.  7236.  This 
statute  not  only  covers  the  case  of  youths  but  the  whole 
field  of  usefulness  embraced  by  the  common  law  rule 
as  far  as  it  applies  to  indefinite  suspensions  of  sentence. 
It  is  true  the  power  so  devolved  on  the  governor  is  very 
great,  so  indeed  is  the  power  to  pardon,  in  every 
asi)ect,  but  it  is  placed  there  by  the  constitution;  more- 
over he  is  under  the  constant  observation  of  all  of  the 
people  of  the  State,  his  term  is  brief,  and  any  abuse  of 
his  powers  can  be  quickly  discovered,  and  punished  by 
the  withdrawal  of  confidence  and  support. 

But  the  case  we  are  dealing  with  is  not  one  wherein 
the  trial  judge  suspended  the  sentence  or  judgment, 
but  one  wherein,  after  the  entry  of  the  judgment  he 
susi)ended  the  execution. 

Even  in  those  cases  wherein  the  right  to  suspend  the 
imposition  of  sentence  is  conceded  a  much  stricter 
rule  is  administered  where  an  effort  is  made  by  the 
trial  judge  to  suspend  the  execution  of  a  sentence  al- 
ready imposed.  In  State  of  Iowa  v.  Voss^  8  L.  R.  A., 
767,  it  is  said: 

"The  question  in  the  case  is  a  simple  one  and  demands 
but  brief  discussion.  The  condition  of  the  judgment 
puts  its  execution  wholly  within  the  discretion  of  the 
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court  below,  and  whether  that  discretion  be  exercised 
with  or  without  justice  or  reason.  If  it  be  the  pleasure 
of  that  court,  process  may  never  be  issued  upon  the 
judgment.  The  case  is  this :  We  &ad  a  judgment  for  a 
fine  against  defendant,  which  can  only  be  enforced  at 
the  pleasure  of  the  court.  The  judgment  is  thus  sus- 
pended, and  the  State  is  defeated  of  the  remedy  pro- 
vided by  law  upon  the  exercise  of  the  pleasure  of  the 
district  court.  If  the  power  to  do  this  exists  in  a  case 
of  contempt,  it  must  exist  in  all  cases  punishable  by 
fine  and  imprisonment.  The  law  is  no  respector  of 
persons.  One  violator  of  law  possesses  no  rights  or 
immunities  not  held  by  another.  It  follows  then, 
that  all  fines  and  penalties  prescribed  by  law  may  be 
collected  only  when  it  accords  with  the  pleasure  of 
the  court  in  which  judgment  is  rendered  therefor. 
The  claim  of  the  validity  of  the  condition  of  the  judg- 
ment leads  to  the  most  absurd  results.  It  is  hardly 
necessary  to  say  that  it  is  based  upon  no  statute. 
.  The  court,  in  a  proper  case,  may  arrest 
judgment  to  attain  to  the  ends  of  justice,  but  not  to 
defeat  the  remedy  sought  by  plaintiff,  which  is  the  effect 
of  the  order  suspending  the  execution.  If  judgment 
be  suspended,  the  action  stands  for  disposition  in  the 
future  as  provided  by  law.  In  this  case  the  action  is 
disposed  of, — is  ended  by  judgment;  and  the  plain- 
tiff's remedy  is  indefinitely  suspended,  or  wholly  cut 
off,  by  the  order  suspending  execution  during  the  plear 
sure  of  the  judge  of  the  court.  The  distinction  between 
suspending   judgment   and    suspending   execution   is 
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obvious,  and  need  not  be  further  pointed  out.  (Citing 
cases).  These  are  cases  wherein  sentence  after  the 
verdict  was  suspended, — a  diflferent  thing  from  the 
susi>ension  of  execution  after  judgment  on  sentence. 
In  our  opinion,  the  order  of  the  district  court  suspend- 
ing execution  is  without  the  authority  of  law,  and 
should  be  declared  null  and  void." 

In  In  re  Leslie  Webb,  27  L.  R.  A.,  356,  the  supreme 
court  of  Wisconsin  said : 

"No  legal  reason  appears  to  have  existed  to  warrant 
the  court  in  suspending  its  sentence,  in  whole  or  in 
part,  after  it  had  been  pronoimced,  if  it  be  conceded  the 
court  had  such  power.  The  action  of  the  court  seems 
to  have  foimded  on  the  joint  request  of  the  prosecution 
and  of  the  defendant,  and  to  have  been  granted  as  a 
matter  of  leniency  to  the  defendant.  While  it  may  be 
said  that  the  defendant  is  in  no  position  to  compalin 
or  take  advantage  of  the  clemency  of  the  court,  the 
question  at  issue  is  one  of  power,  involving  serious 
considerations  of  public  policy  respecting  the  adminis- 
tration of  criminal  justice.  After  the  defendant  had 
been  convicted,  and  the  sentence  of  the  law  in  legal 
and  proper  form  had  been  pronounced  against  him, 
it  is  difficult  to  imderstand  upon  what  principle  the 
court  could  further  interfere  in  the  premises.  The  right 
of  the  court,  for  cause,  within  the  exercise  of  a  reason- 
able discretion,  to  postpone  sentence  or  suspend  sen- 
tence, as  it  is  said,  seems  to  be  clear;  but  we  think,  both 
upon  principle  and  authority,  its  right  to  suspend  the 
execution  of  the  sentence  after  it  has  been  pronounced 
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cannot  be  sustained,  except  as  incident  to  a  review  of 
the  case  upon  a  writ  or  error,  or  upon  other  well  es- 
tablished grounds.  After  sentence  given,  the  matter 
within  these  limits  would  seem  to  be  wholly  within 
the  hands  of  the  executive  officers  of  the  law.  . 
Here  the  execution  of  a  sentence  already  pronounced 
is  indefinitely  suspended,  and  it  may  be  the  pleasure 
of  the  court  never  to  direct  execution,  so  that  the  sus- 
pension has  the  practical  effect  of  a  pardon,  or  of 
arrest  of  judgment  indeterminate  or  final,  without  the 
authority  of  law;  and  it  has  been  likened  to  the  incor- 
poration into  our  criminal  jurisprudence  of  the  'Ticket 
of  Leave  System,'  without  any  of  its  safe-guards, 
leaving  the  convicted  criminal  subject  to  the  mere 
option  or  caprice  of  the  judge,  who  may  direct  the 
enforcement  of  the  sentence  after  any  lapse  of  time, 
however  great,  or  withhold  it  to  the  great  detriment, 
it  may  be,  of  the  interests  of  the  public, — a  power 
plainly  liable  to  great  abuse." 

In  Tanner  v.  Wiggins,  54  Fla.,  203,  14  Am.  &  Eng. 
Anno.  Cas.,  718,  it  was  held  that  the  trial  court  had 
no  power  to  suspend  the  execution  of  a  lawful  sentence, 
except  for  the  purpose  of  giving  effect  to  an  appeal, 
or  where  cumulative  sentences  are  imposed,  and  in 
some  cases  of  emergency  or  necessity.  In  In  re  Barker 
(Neb.,  113  N.  W.,  197),  it  was  held  that  on  the  hearing 
of  an  application  to  determine  the  sanity  of  a  person 
convicted  of  crime,  the  judge  might  stay  execution  of 
the  sentence  when  absolutely  necessary,  and  that  the 
necessity  for  such  stay  must  be  determined  by  the 
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judge  before  whom  the  appUcation  is  pending  in  the 
exercise  of  a  sound  legal  discretion.  To  same  effect 
is  Re  John  Williams  (Ala.),  10  L.  R.  A.  (N.  S.),  1129, 
and  note.  In  Siaie  v.  Langham  (Minn.),  127  N.  W., 
425,  it  was  held  that  there  was  a  marked  distinction 
between  an  order  staying  proceedings  after  sentence 
to  enable  the  accused  to  perfect  an  appeal,  and  an 
order  suspending  sentence  for  no  definite  purpose  other 
than  to  vest  in  the  court  subsequent  disciplinary 
supervision  over  the  conduct  of  the  accused  for  an  in- 
definite period;  that  trial  courts,  independent  of 
statute  have  power  to  grant  a  stay  of  proceedings  for 
a  definite  period  after  conviction,  to  enable  the  accused 
to  perfect  an  appeal,  or  to  take  such  other  proceedings 
as  may  be  deemed  necessary  in  the  protection  of  his 
rights. 

The  cases  just  referred  to,  indicate  the  general  nar 
ture  of  the  grounds  on  which  an  execution  of  the  sen- 
tence may  be  postponed.  The  principle  is  that  the 
postponement  cannot  be  made  except  on  some  ground 
conducive  to  the  more  perfect  execution  of  the  final 
process  or  to  the  safeguarding  and  security  of  the 
prisoner's  rights  in  respect  of  the  particular  htigation 
out  of  which  has  grown  the  judgment  or  sentence 
on  which  the  execution  is  awarded.  It  cannot  be 
stayed  merely  for  the  purpose  of  enabling  the  trial 
judge  to  hold  the  sentence  in  terrorem  over  the  head 
of  the  prisoner  to  secure  future  good  behavior. 

We  have  several  criminal  cases  in  the  State  dealing 
with  the  subject. 
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In  Daniel  Allen  v.  State,  M.  &  Y.,  294,  298-299,  a 
conviction  for  manslaughter,  a  motion  was  made  in 
this  court  to  suspend  the  execution  of  the  judgment 
until  the  next  term  to  enable  the  prisoner  to  apply 
to  the  governor  for  a  pardon.  The  suspension  was 
granted  "until  the  further  order  of  this  court,"  and 
the  prisoner  was  admitted  to  bail.  In  disposing  of 
the  matter  the  court  said:  **No  reason  has  been 
shown  or  even  offered,  why  in  this  case  bail  should  not 
be  taken  for  the  forthcoming  of  the  party,  at  the  time 
that  may  be  directed  by  the  court;  and  in  common 
cases,  where  the  party  can  give  bail,  reasonably  to 
secure  his  appearance  that  he  may  be  forthcoming, 
and  subject  to  the  sentence  of  the  law,  is  all  that  the 
law  requires.  If  bail  cannot  be  given,  or,  what  is 
the  same  thing,  sufficient  bail,  then  it  would  be  the 
duty  of  the  court  to  direct  him  to  be  kept  in  jail  for 
safe  custody  during  the  time  allowed  for  the  procuring 
of  his  pardon." 

In  Fults  V.  State,  2  Sneed,  236,  it  appeared  that  the 
following  order  was  entered  in  the  trial  court:  "On 
motion  of  defendant  David  Fults,  and  for  reasons 
appearing  to  the  satisfaction  of  the  court  from  the 
admission  of  the  attorney-general  and  the  evidence 
in  the  case,  he  is  permitted  to  enter  into  recogni- 
zance to  appear  at  the  next  term  of  this  court  and  then 
undergo  the  imprisonment  adjudged  against  him, 
and  abide  by  and  perform  the  sentence  of  the  court". 
The  defandant  gave  bail,  and  duly  appeared  at  the 
next  term  of  the  court.     It  was  thereupon  ordered 
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that  he  be  imprisoned  in  accordance  with  the  judg- 
ment at  the  former  term,  and  the  defendant  then  ap- 
pealed from  this  order.  This  court  held  that  the 
order  was  properly  made,  saying:  "We  see  nothing 
irregular  in  this  proceeding,  to  which  the  defendant 
can  except.  There  are  many  cases,  no  doubt,  where 
it  is  necessary  and  proper  to  suspend  the  execution 
of  the  final  judgment.  For  instance,  where  the  pris- 
oner has  become  non  compos  between  the  judgment 
and  the  award  of  execution;  or,  in  order  to  give  room 
to  apply  to  the  executive  for' a  reprieve  or  pardon; 
or,  in  special  cases  where  the  necessity  and  propriety 
of  such  course  are  rendered  evident  to  the  mind  of 
the  court".  The  court  added:  "Now  it  is  true  that 
the  order  does  not  state  for  what  cause  the  respite 
was  granted.  It  were  better  no  doubt  that  the  cause 
be  stated,  that  it  may  appear  to  be  such  as  the  law 
will  recognize."  See  also  Whitney  v.  State,  6  Lea, 
247,  approving  these  two  cases.  In  James  Allen  v. 
State^  9  Lea,  651,  it  appeared  the  execution  of  the 
judgment  had  been  postponed  or  suspended  by  the 
trial  judge  to  enable  the  State  to  bring  the  prisoner 
to  trial  on  another  indictment,  at  the  succeeding 
term,  which  case  the  prisoner  had  continued  at  the 
term  in  which  the  verdict  was  pronounced  in  the  first 
case.  The  propriety  of  this  practice  was  recognized 
by  this  court.  The  practice  of  suspending  execution 
of  the  judgment  in  proper  cases  was  recognized  in 
Crane  y.  State,  94  Tenn.,  98,  although  the  motion  was 
denied  in  that  case  on  special  grounds  stated.    It 
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appears  from  the  two  last  paragraphs  in  the  opinion 
in  McCampbell  v.  State,  116  Tenn.,  98  and  109,  that 
the  trial  judge  entered  an  ordep  suspending  the  exe- 
cution of  the  judgment  of  imprisonment,  and  on  this 
ground  the  State  filed  the  record  for  error,  and  asked 
for  a  correction.  In  disposing  of  this  matter  the 
court  said,  speaking  through  Beard,  C.  J.:  "The 
trial  court  was  without  discretion  as  to  the  infliction 
of  this  punishment  upon  conviction.  It  follows  there- 
fore that  the  order  suspending  this  judgment  was 
erroneous,  and  will  be  corrected  by  a  proper  judgment 
entered  in  this  court." 

In  State  y.  Dalton,  109  Tenn.,  544,  it  appeared  that, 
at  the  term  of  the  circuit  court  of  Wilson  county, 
Dalton  was  sentenced  to  confinement  in  the  work- 
house of  the  county  for  eleven  months,  and  that  at  the 
succeeding  term  an  order  was  entered  "remitting  the 
remainder  of  the  imprisonment  during  the  good  be- 
havior of  the  defendant."  This  order  was  held  void 
by  this  court  for  the  reason,  among  other  things, 
that  it  was  an  invasion  of  the  pardoning  power  be- 
longing alone  to  the  governor  of  the  State.  The 
case  last  cited,  and  McCampbell  v.  Side,  supra,  and 
the  principles  stated  herein,  are  conclusive  of  the 
present  controversy.  The  case  of  Daniel  Allen  v. 
State,  Fults  v.  State,  Whitney  v.  State,  James  Allen  y. 
State,  and  Crane  v.  State,  recognize  the  right  of  the 
trial  judge  indeed  to  suspend  the  execution  by  proper 
reservation  made  at  the  trial  term,  but  only  for  pur- 
poses connected  with  the  termination  of  the  cause. 
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and  Fulls  v.  Slate  strongly  intimates,  which  we  hold 
the  only  correct  and  true  practice,  that  the  order  should 
state  the  cause  or  reason  for  the  delay,  and,  we  add, 
should  specify  the  length  of  time  for  which  it  is  to 
continue. 

In  the  present  case  it  is  apparent  from  the  record 
that  the  trial  judge  granted  the  stay  of  execution 
solely  as  a  reformatory  measure,  to  secure' futiure  good 
behavior  on  the  part  of  the  prisoner.  His  motives,  it 
is  apparent,  were  of  the  highest  character,  based 
wholly  upon  a  desire  to  subserve  the  public  welfare. 
However,  he  exceeded  his  powers.  We  therefore  hold 
that  the  stay  of  execution  was  merely  void.  This 
being  true  he  had  the  right  to  cause  a  capias  to  issue 
to  take  the  plaintiflPs  in  error  into  custody,  to  the  end 
that  they  might  serve  their  sentence.  Neal  v.  State 
(Ga.),  42  L.  R.  A.,  190;  Ex  parte  Collins  (Cal.  App.), 
97  Pac.,  188;  and  see  Ex  parte  Vance  (Cal.),  13  L.  R. 
A.,  574,  and  note. 

It  results  that  the  plaintiffs  in  error's  appeal  must 
be  dismissed  and  the  cause  remanded  to  the  trial 
court  for  execution  of  the  sentence. 
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Carl  Still  v.  State. 
{Knoxville.    September  Term,  1911.) 

1.  DYING  DECLARATIONS.  Defined;  tending  to  Implicate  the 
accused  are  admiaaible;  rule  and  its  limitations  are  well 
eatabiialied. 

It  is  unquestionably  a  well  established  rule  that  declarations  made 
by  on,e  who  subsequently  dies  from  an  unlawful  act,  while  in 
extremis,  and  under  the  full  consciousness  of  his  condition  and 
belief  of  his  impending  death,  commonly  called  dying  declara- 
tions, tending  to  implicate  the  accused,  are  competent  upon 
his  trial  for  the  commission  of  the  homicide  resulting  from  the 
unlawful  act;  but  this  rule  has  its  limitations  which  are  equally 
well  settled.     {Post,  pp.  85,  86). 

2.  SAME.  Same.  Foregoing  rule  Is  an  exception  to  the  general 
rule  excluding  hearsay  evidence  and  requiring  the  State's  wit- 
nesses to  testify  In  the  presence  of  the  accused. 

The  rule  admitting  dying  declarations  as  testimony  in  such  cases 
is  an  exception  to  or  a  qualification  of  the  general  rule  excluding 
hearsay  testimony,  and  requiring  witnesses  to  testify  under 
the  sanction  of  an  oath  or  affirmation,  and  the  constitutional 
right  of  the  accused  in  a  criminal  trial  to  meet  witnesses  against 
him  face  to  face.     (Post,  p.  85.) 

3.  SAME.  Same.  Same.  Reason  for  the  exception  to  or  quali- 
fication of  the  general  rule. 

The  reason  for  this  exception  or  qualification  is  placed  by  some 
upon  the  ground  that  the  solemn  and  awful  condition  of  the 
declarant  approaching  certain  dissolution  is  equivalent  to  the 
sanction  of  an  oath  and  equally  powerful  in  impelling  him  to 
speak  the  truth,  and  by  others  upon  the  ground  of  public  policy 
and  necessity  to  prevent  the  guilty  from  escaping  punitshment 
by  their  own  wrong  in  destroying  the  most  important  witness 
against  them.     (Post,  p,  86) 
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4.  SAME.  To  prove  res  gestae  of  homicide,  but  not  past  occur- 
rences and  motives. 

Dying  declarations  are  incompetent  and  inadmissible  to  prove 
anything  further  than  the  res  gestae  of  the  homicide,  that  is, 
the  immediate  circumstances  of  the  killing  and  the  identity  of 
the  perpetrator  of  the  crime,  and  are  inadmissible  to  prove 
IMtst  occurrences,  previous  threats,  and  motives  for  the  commis- 
sion of  the  crime.     (Postt  pp.  84-96.) 

Cases  cited  and  approved:  Nelson  v.  State,  7  Humph.,  543;  Po- 
teete  v.  State,  9  Bax.,  270;  Leiber  v.  Commonwealth,  9  Bush. 
(Ky.),  11;  Reynolds  v.  State,  68  Ala.,  502;  Sullivan  v.  State, 
102  Ala.,  135;  Lipscomb  v.  State,  75  Miss.,  559;  State  v.  Shel- 
ton,  47  N.  C,  360;  State  v.  Perigo,  80  Iowa,  37;  State  v.  Moody, 
18  Wash.,  165;  People  v.  Fong  Ah  Sing,  64  Cal.,  253;  People  v. 
Smith.  172  N.  Y..  210. 

6.  SAME.  Same.  Admission  to  prove  previous  threats,  past 
occurrences,  and  motives,  when  prejudicial,  anjl  properly  and 
seasonably  objected  to,  constitute  reversible  error  when. 

The  admission  of  testimony  of  dying  declarations  tending  to  prove 
previous  threats,  past  occurrances,  and  motives  for  the  crime, 
when  admitted  over  the  defendant's  proper  and  seasonable  ob- 
jections, and  when  prejudicial  to  him,  constitute  reversible  error. 
{Post,  pp,  85,  93-96.) 

6.  CRIMINAL  LAW.  Trial  by  jury  cannot,  under  the  constitu- 
tion, be  denied  by  supreme  court's  review  of  the  facts  after 
excluding   incompetent  and   prejudicial   evidence. 

The  constitutional  guaranty  of  a  trial  by  jury  means  a  trial  upon 
competent  legal  testimony;  and  if  the  supreme  court  should  pass 
finally  \xpon  the  facts  of  the  case,  after  excluding  the  incompe- 
tent and  prejudicial  testimony  admitted,  and  determine  that 
they  warranted  the  verdict  and  judgment  of  sentence,  it  would 
be  a  denial  of  a  jury  trial  under  the  constitution.  (Po8^  pp. 
96,  97.) 
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FROM  KNOX. 


Appeal  in  error  from  the  Criminal  Court  of  Knox 
County. — T.  A.  R.  Nelson,  Judge. 

William  Baxter  Lee,  James  Matnard,  Jr.,  Je- 
rome Templeton,  and  S.  G.  Heiskell,  for  Still. 

Attorney-General    Cates,    R.    L.    Gates,    and 
R.  A.  Brown,  for  State. 


Mr.  Chief  Justice  Shields  delivered  the  opinion 
of  the  Court. 

Carl  Still,  plaintiff  in  error,  was  convicted  of  the 
crime  of  murder  in  the  first  degree,  charged  to  have 
been  committed  upon  the  body  of  Gilbert  May,  and 
sentenced  to  death.  He  has  prosecuted  an  appeal  in 
the  nature  of  a  writ  of  error  to  this  court,  and  as- 
signed errors. 

Gilbert  May,  while  entering  the  gate  of  the  yard 
of  the  residence  of  an  acquaintance,  in  a  suburb  of 
the  city  of  Knoxville,  a  short  while  after  dark  on  the 
evening  of  May  3rd,  1910,  in  company  with  a  young 
lady,  Miss  Miles,  whom  he  was  escorting  to  a  Bible 
class  meeting  at  that  place,  was  assassinated,  the 
assassin  shooting  him  in  the  back  and  escaping  in  the 
darkness.     He  lived  until  the  evening  of  the  nexx  da^^ , 
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when  after  making  a  dying  declaration,  charging  the 
plaintiff  in  error,  Carl  StiU,  with  the  assassination, 
he  died. 

There  is  no  doubt  upon  the  record  that  Gilbert 
May  was  assassinated  as  stated,  and  that  his  assailant, 
whoever  he  may  be,  is  guilty  of  murder  in  the  first 
degree.  The  question  presented  in  this  record  is  the 
identity  of  the  assassin.  The  testimony  introduced 
by  the  State  to  convict  the  plaintiff  in  error  of  the 
crime,  with  the  exception  of  the  dying  declaration  of 
the  deceased,  is  almost  altogether  circumstantial. 
The  dying  declaration  is  attacked  by  testimony  tend- 
ing to  prove  other  statements  made  by  the  deceased 
after  he  was  shot  at  variance  with  those  proven  by  the 
State.  There  is  also  testimony  offered  by  the  plaintiff 
in  error  to  disprove  the  incriminating  circumstances 
against  him  relied  upon  by  the  prosecution. 

The  chief  defense,  however,  of  the  plaintiff  in  error, 
is  an  alibi  to  sustain  which  he  testified  in  his  own 
behalf  and  introduced  three  witnesses  to  corroborate 
him,  that  he  was  at  the  time  of  the  shooting,  which  is 
practically  conceded  to  have  occurred  thirty-two 
minutes  after  seven  o'clock  on  that  evening,  at  the 
residence  of  one  Samuel  Milwee,  some  distance  from 
the  scene  of  the  homicide,  and  that  he  remained  in  the 
presence  of  those  three  witnesses  until  he  was  arrested 
some  hours  afterwards.  The  night  of  the  assassina- 
tion was  rather  dark;  no  one  was  present  when  the 
shots  were  fired,  except  Gilbert  May,  Miss  Miles  and 
the  assassin,  and  Miss  Miles  says  that  she  did  not  see 
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the  assassin.  There  is  evidence  in  the  record  tending 
to  show  that  Gilbert  May  and  Carl  StiU  were  both 
paying  court  to  Miss  Miles,  and  the  former  expected 
to  marry  her,  but  Miss  Miles  and  the  plaintiff  in  error 
say  that  they  were  only,  friends. 

These  facts  are  here  stated  to  show  that  the  case 
was  hotly  contested  before  the  trial  court,  and  that  it 
was  one  that  required  the  most  careful  action  of  the 
trial  judge  in  the  admission  and  rejection  of  the  tes- 
timony and  of  consideration  of  the  facts  by  the  jury. 
They  are  also  necessary  to  show  the  bearing  of  cer- 
tain portions  of  the  dying  declaration  of  the  decedent 
admitted  in  evidence  over  the  objection  of  the  de- 
fendant and  assigned  as  error. 

Dr.  Walter  S.  Nash  was  introduced  as  a  witness  for 
the  State  and  the  dying  declaration  of  the  deceased 
charging  Carl  Still  with  shooting  him  and  details  of 
the  circumstances  of  the  shooting  were  by  him  proven. 
This  declaration,  it  was  conceded,  was  competent 
and  properly  admitted  so  far  as  it  tended  to  prove 
the  circumstances  of  the  assassination  of  the  de- 
ceased, when  and  where  it  was  done  and  the  identity 
of  the  assassin. 

The  witness  was,  however,  over  the  objection  of  the 
plaintiff  in  error,  seasonably  made,  allowed  to  testify, 
after  detailing  the  declaration  of  the  decedent  con- 
cerning the  circumstances  of  the  shooting,  and  accus- 
ing  the  plaintiff  in  error,  and  further  that  decedent 
said  that  he  intended  marrying  Miss  Miles,  to  a  state- 
ment then  made  by  the  decedent  as  follows:    That 
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witness  propounded  to  the  decedent  the  question: 
"Had  Carl  Still  ever  threatened  you?"  and  that  de- 
clarant answered:  "No,  but  he  said:  *If  I  can't  come 
to  see  her,  you  shall  not.'  " 

The  objection  made  at  the  time  to  this  statement 
of  the  declarant,  was  that  it  related  to  a  past  occur- 
rence and  tended  to  prove  a  motive  for  the  commis- 
sion of  the  crime,  as  well  as  a  threat  to  commit  it, 
when,  as  insisted  by  plaintiff  in  error,  a  dying  declara- 
tion is  not  competent  to  prove  anything  further  than 
the  res  gestae  of  the  homicide,  that  is,  the  circun- 
stances  of  the  kiUing  and  the  identity  of  the  perpe- 
trator of  the  crime. 

The  action  of  the  court  in  admitting  this  testimony 
is  assigned  as  error. 

Declarations  made  by  one  who  subsequently  dies 
from  an  unlawful  act,  while  in  extremis,  and  under  the 
full  consciousness  of  his  condition  and  belief  of  his 
impending  death,  commonly  called  dying  declara- 
tions, tending  to  implicate  the  accused,  are  competent 
upon  his  trial  for  the  commission  of  the  homicide 
resulting  from  the  unlawful  act.  The  rule  admit- 
ting this  character  of  testimony  in  such  cases  is  an 
exception  to  or  a  quahflcation  of  the  general  rule 
excluding  hearsay  testimony,  and  requiring  witnesses 
to  testify  under  the  sanction  of  an  oath  or  affirma- 
tion, and  the  constitutional  right  of  the  defendant 
in  a  criminal  trial  to  meet  the  witnesses  against  him 
face  to  face. 
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Courts,  in  the  adjudged  cases,  and  the  text-books 
upon  the  subject,  differ  some  in  the  reasons  justifjnng 
this  exception  or  qualification,  some  placing  it  upon 
the  ground  that  the  solemn  and  awful  condition  of 
the  declarant  approaching  certain  dissolution,  is  equiv- 
alent to  the  sanction  of  an  oath  and  equally  powerful 
in  impelling  him  to  speak  the  truth.  While  others 
put  it  upon  the  ground  of  public  policy  and  necessity, 
because  otherwise,  in  many  cases  where  no  one  was 
present,  or  there  was  serious  conflict  in  the  testimony 
of  those  who  were  present,  the  guilty  might  escape 
pum'shment  largely  by  destroying  the  most  important 
witness  to  the  conmdssion  of  the  crime. 

The  rule,  however,  is  well  estabb'shed  and  cannot 
now  be  questioned.  But  it  has  its  limitations  which 
are  equally  well  settled. 

Among  other  limitations,  it  is  well  settled  that  the 
declaration  admissible  is  confined  to  the  immediate 
circumstances  of  the  homicide  and  the  identity  of  the 
party  committing  it.  Previous  threats  made  by  the 
accused  against  the  declarant  and  facts  tending  to 
prove  a  motive  for  the  crime,  occurring  before  the 
homicide,  cannot  be  proven  in  this  way.  This  was 
early  settled  in  this  State.  In  the  case  of  Nelson  v. 
The  State,  decided  in  1847,  and  foimd  reported  in  7 
Humph.,  543,  Judge  Reese,  speaking  for  the  com-t, 
in  reversing  a  conviction  of  the  plaintiff  in  error  for 
murder  for  the  admission  of  an  incompetent  dying 
declaration,  after  holding  that  the  declaration  was 
inadmissible  because  not  made  in  extremis,  said: 


17  Cates]      BEPTEMBBR  TERM,  1»11.  87 

Still  V.  State. 

"It  may  well  be  doubted,  if  this  had  been  otherwise, 
whether  the  subject-matter  of  the  declaration,  namely, 
that  the  prisoner  'had  two  or  three  times  before  tried 
to  kill  him',  would  have  been  competent  testimony. 
Declarations  are  admitted,  from  the  necessity  of  the 
case,  to  identify  the  prisoner  and  establish  the  circum- 
stances of  the  res  gestae  or  direct  transactions  from 
which  the  death  results.  When  they  relate  to  former 
and  distinct  transactions,  they  do  not  seem  to  come 
within  this  principle  of  necessity," 

This  enunciation  of  the  rule  is  in  accord  with  the 
great  weight  of  authority,  judicial  and  text-book,  and 
has  been  continually  recognized  and  followed  as  the 
law  in  this  State. 

In  Phillips  on  Evidence,  Vol.  1,  232,  it  is  said: 

**  Dying  declarations  have  been  limited  even  in 
criminal  cases  and  the  rule  is  now  that  such  declara- 
tions are  generally  admissible  only  where  the  death 
of  the  declarant  is  the  subject  of  the  inquiry,  and  where 

the  circumstances  of  his  death  are  the  subject  of  his 
dying  declaration." 

This  is  quoted  with  approval  by  Freeman,  Judge, 
in  the  case  of  Poteete  v.  The  State,  9  Bax.,  270. 

Mr.  Bishop,  in  his  work  on  Criminal  Procedure, 
Vol.  1,  section  1207,  states  the  rule  to  be: 

"The  limits  are,  that  the  declaration  must  proceed 
from  the  very  person  alleged  to  have  been  killed,  one 
from  any  third  person  not  being  admissible;  it  must 
relate  to  the  circumstances  of  the  killing  and  by  whom; 
it  cannot  also  include  what  went  before,  or  a  separate 


88  TENNESSEE  REPORTS.       [125  Tenn. 

Still  v.  State. 

and  disconnected  fact,  or  an  opinion,  or  the  state  of 
feeling  existing  between  the.  declarant  and  the  de- 
fendant. To  no  greater  extent,  and  in  no  other  causes, 
civil  or  criminal,  is  it  receivable." 

In  Underhill  on  Criminal  Evidence,  section  109,  it 
is  said: 

"Must  refer  to  the  res  gestae  of  the  homicide.  The 
declaration  is  admissible  only  so  far  as  it  points  di- 
rectly to  the  facts  constituting  the  res  gestae  of  the 
homicide;  that  is  to  say,  to  the  act  of  the  killing  and 
to  the  circumstances  immediately  attendant  thereon. 
A  dying  declaration  showing  why  the  deceased  went 
to  the  place  where  the  homicide  was  committed,  or 
that,  after  the  crime,  he  stated  to  a  bystander  that  he 
was  unarmed,  or  stating  actions  of  the  accused  or  of 
the  deceased  prior  fro  the  circumstances,  directly  in- 
volved in  the  homicide  as  the  possible  motive  for  it, 
is  not  admissible.  Thus,  a  statement  that  enmity 
always  existed  between  the  prisoner  and  the  declarant, 
or  that  they  had  always  been  friends,  or,  describing 
previous  altercations  between  them,  or  detailing 
threats  made  by  the  accused,  against  the  deceased 
long  prior  to  the  crime,  has  been  rejected.'* 

And  in  the  great  work  of  Mr.  Elliott  on  Evidence, 
Vol.  1,  sec.  336,  we  find  this  in  regard  to  the  limita- 
tions of  the  rule: 

"The  declarations  must  relate  to  the  cause  of  the 
death,  or  to  some  circumstance  of  the  transaction  which 
resulted  in  the  death.  Declarations  of  distinct  or 
separate  prior  or  subsequent  occurrences,  as,  for  in- 
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stance,  of  antecedent  threats,  are  not  competent  evi- 
dence. These  and  other  such  declarations  are  not 
competent  because  they  relate  to  distinct  and  sepa- 
rate transactions.  So  dying  declarations  are,  as  a 
rule,  not  admitted  to  prove  what  occurred  before  the 
act  which  caused  the  declarant's  death.  And  so 
dying  declarations  to  prove  what  occurred  after  that 
transaction  are,  as  a  rule,  excluded.  It  has  been  held 
that  declarations  made  by  the  declarant  after  he  was 
shot,  calling  the  attention  of  witnesses  to  the  fact 
that  he  was  unarmed,  should  not  be  admitted.  And 
it  has  been  held  that  dying  declarations  showing  the 
feelings  between  the  declarant  himself  and  the  ac- 
cused are  not  competent  evidence  for  the  prosecution. 
So,  when  it  is  necessary  for  the  expression  and  lan- 
guage to  be  aided  by  conjecture  or  supposition  to  es- 
tablish the  facts  necessary  to  be  proved  to  criminate 
the  accused,  such  indefinite  statements  are  not  com- 
petent, for  they  must  clearly  refer  to  the  cause  of  death 
or  to  some  circumstance  of  the  transaction  which  re- 
sulted in  the  death." 

The  limitation  of  such  evidence  to  the  res  gestae 
ar  immediate  facts  of  the  homicide  and  the  identity 
of  the  accused,  are  stated  in  equally  as  strong  lan- 
guage by  the  courts  of  last  resort  of  other  States.  We 
make  some  quotations  from  the  opinions  of  those 
courts. 

"The  admission  of  dying  declarations  as  evidence, 
being  in  derogation  of  the  general  rule  which  subjects 
the  testimony  of  witnesses  as  ordinarily  received  to 
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the  two  important  tests  of  truth,  an  oath  and  a  cross- 
examination,  it  is  obvious  that  such  evidence  should 
be  admitted  only  upon  the  grounds  of  necessity  and 
public  policy,  and  should  be  restricted  to  the  act  of 
killing  and  the  circumstances  immediately  attending 
it,  and  forming  a  part  of  the  res  gestae.*^  Leiher  v. 
Commonwealthy  9  Bush.  (Ky.),  11. 

''Dying  declarations  are  admitted  to  identify  the 
prisoner  and  the  deceased,  to  establish  the  circum- 
stances of  the  res  gestae^  and  to  show  the  transaction 
from  which  the  death  results.  .  .  .  The  dying 
declaration  of  a  deceased  person,  showing  the  state  of 
feelings  between  himself  and  defendant  charged  with 
his  homicide,  are  not  competent  evidence  for  the 
prosecution."     Reynolds  v.  The  State^  68  Ala.,  502. 

"That  dying  declarations  are  restricted  to  the  act 
of  killing,  and  the  circumstances  immediately  attend- 
ing it  and  forming  a  part  of  the  res  ^estae^  Lips- 
comb  v.  State,  75  Miss.,  559. 

"Nothing  previously  done  or  said  unless  called  up 
and  made  a  part  of  the  altercation  can  be  proven  as 
a  dying  declaration."     SulUvanv,  State,  102  Ala.,  135. 

In  the  case  of  the  State  y.  Shelton,  47  N.  C,  360,  the 
court  said,  on  page  364,  as  follows: 

"As  in  many  cases  the  knowledge  of  the  facts  at- 
tending the  killing  is  confined  to  the  party  killed  and 
the  perpetrator  of  the  crime,  there  is  public  necessity 
for  admitting  dying  declarations  as  evidence,  ?in  order 
to  preserve  life  by  bringing  manslayers  to  justice', 
but  as  the  exception  can  only  be  sustained  on  the 
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ground  of  necessity,  it  is  restricted  to  cases  of  indict- 
ment for  homicide  and  it  is  further  restricted  to  the 
act  of  killing  and  the  circumstances  immediately  at- 
tending the  act  and  forming  a  part  of  the  res  gestae. 
If  it  can  be  extended  to  a  separate  and  distinct  act 
occurring  half  an  hour  before,  it  wiU  extend  to  any 
act  done  the  day  before,  or  a  week,  month,  or  even  a 
year.  As  soon  as  the  limit  fixed  by  absolute  necessity 
is  passed  the  principle  upon  which  the  exception  is 
based  being  exceeded,  there  is  no  longer  any  limit 
whatever,  and  dying  declarations  become  admissible, 
not  merely  to  prove  the  act  of  killing  but  ttf  make 
every  homicide  murder  by  proof  of  some  old  grudge. 

"That  the  exception  is  restricted  in  the  manner 
above  stated  is  clear  for  the  reason  of  the  thing  and 
is  settled  by  authority." 

For  error  in  the  admission  of  a  previous  threat  this 
case  was  reversed. 

In  the  case  of  the  State  y.  Perigo,  80  Iowa,  37,  it  was 
held  that  declarations  made  by  the  deceased  in  regard 
to  threats  made  against  him  by  the  defendant  before 
the  homicide  were  improperly  admitted. 

The  Court  said: 

"These  threats  were  not  the  statement  of  anything 
forming  a  part  of  the  res  gestae,  but  of  a  foreign  and 
distinct  transaction.  The  rule  that  dying  declara- 
tions should  point  distinctly  to  the  cause  of  the  death, 
and  to  the  circumstances  preceding  and  attending  it, 
is  one  that  should  not  be  relaxed." 
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"We  are  clearly  of  the  opinion  that  this  testimony- 
was,  improperly  admitted.  While  it  is  true  there  was 
no  question  bui  that  the  defendant  inflicted  the  mortal 
wound,  and  the  statements  testified  to  contain  noth- 
ing as  to  the  facts  or  circumstances  of  the  homicide, 
and  were,  therefore,  immaterial,  yet  we  cannot  say 
that  the  defendant  was  not  prejudiced  thereby.  While 
the  jury  may  have  regarded  the  statement  of  deceased 
as  to  the  hardship  of  his  situation,  as  ipimaterial,  we 
cannot  say  the  same  as  to  the  statements  that  threats 
had  been  made  against  him." 

In  €he  case  of  the  State  v.  Moody,  18  Wash.,  165,  it 
was  held  that  the  statement  in  the  dying  declaration, 
that  the  accused  had  made  previous  threats  against 
deceased,  were  inadmissible  evidence  because  they  were 
no  part  of  the  res  gestae.  In  this  case,  the  part  ob- 
jected to  was  as  follows:  "Had  he  ever  threatened 
before  to  injure  you?"  And  the  answer:  "Yes."  The 
court  said: 

"We  think  it  may  be  conceded  without  citation  of 
authority,  that  prior  threats  are  no  part  of  the  dying 
declaration,  that  they  are  no  part  of  the  res  gestae, 
and  therefore,  cannot  be  admitted  as  a  dying  declara- 
tion of  the  deceased.  The  universal  rule  is  that  dying 
declarations  are  restricted  to  the  act  of  the  killing 
and  the  circumstances  preceding  it  and  forming  a 
part  of  the  res  gestae'' 

In  the  case  of  the  People  v.  Fong  Ah  Sing,  64  Cal., 
253,  the  dying  declaration  admitted  contained  the 
statement  of  a  former  diflSculty,  which  occurred  a  few 
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days  previous  to  the  shooting,  between  the  declarant 
and  defendant. 

The  court  in  reversing  the  case  said: 

"Dying  declarations  are  restricted  to  the  act  of  the 
killing  and  to  the  circumstances  immediately  attend- 
ing it  and  forming  a  part  of  the  res  gestae.  When- 
they  relate  to  former  and  distinct  transactions,  they 
dq  not  come  within  the  principle  of  necessity  on  which 
such  declaratfons  are  received." 

In  the  case  of  People  v.  Smith,  172  N.  Y,,  210,  the 

defendant  was  convicted  of  murder  in  the  first  degree. 

The  court  reversing  the  case  for  the  admission  of  an 
incompetent  dying  declaration,  said: 

"The  more  serious  question,  however,  is  whether 
the  declarations  of  the  decedent  were  properly  ad- 
mitted as  to  what  transpired  before  the  time  of  the 
homicide.  The  record  plainly  discloses  that  the  proof 
of  the  dying  declarations  of  the  decedent  in  which 
it  was  stated  that  she  said,  'I  guess  I  got  up  first;  I 
heard  him  strike  a  match;  it  was  about  twelve  o'clock, 
and  I  got  into  bed  first',  all  related  not  to  the  transac- 
tion which  took  place  at  the  time  of  the  tragedy  or 
to  the  homicide,  but  to  a  disconnected  transaction 
which  occurred  about  three  hours  before  the  fatal 
injuries  were  received  by  her.  As  to  her  statements 
in  this  respect,  there  is  some  variance  in  the  proof. 
But  without  considering  any  discrepancies  in  the  evi- 
dence, it  is  obvious  that  the  greater  portion  of  the 
dying  declaration  of  which  proof  was  admitted  referred, 
not  to  the  homicide,  but  to  an  occurrence  which  took 
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place  hours  before.  Manifestly,  that  occurrence 
formed  no  part  of  the  res  gestae,  but  was  an  inde- 
pendent transaction,  not  shown  to  have  had  any  con- 
nection with  the  crime,  and  the  declarations  of  the 
decedent  in  relation  thereto  were  a  mere  narrative 
of  past  occurrences  and  not  a  part  of  the  act  which 
resulted  in  death.  It  seems  to  be  well  settled  that  dy- 
ing declarations  are  admissible  in  cases  of  homicide, 
only  when  the  death  of  the  decedent  is  the  subject 
of  the  charge,  and  the  circumstances  of  the  death  are 
the  subject  of  the  declaration,  and  that  they  n^ty  not 
properly  include  narratives  of  past  occurrences. 

"It  is,  therefore,  manifest  that  under  the  rules  of 
law  governing  the  admission  of  dying  declarations, 
the  trial  court  erred  in  admitting  proof  of  the  declara- 
tions of  the  decedent  as  to  what  occurred  previous  to 
the  homicide." 

There  are  many  other  cases  in  accord  with  these, 
and  we  have  found  none  in  conflict  except  those  de- 
cided by  the  supreme  court  of  Georgia. 

The  rule  admitting  dying  declarations  with,  among 
others  the  limitation  stated,  in  homicide  cases  is  very 
ancient  and  its  application  for  many  years  has  proven 
it  to  be  a  very  wholesome  one,  but  we  do  not  think 
it  should  be  extended.  To  do  so  would  open  the 
door  to  possible  abuses  of  a  serious  nature.  As  stated 
by  this  court  in  Poteete  v.  The  State,  supra,  **Such 
testimony  is  subject  to  many  .objections  and  inherent 
infirmities.  The  party  is  not  in  condition,  frequently, 
to  give  calm  attention  to  the  question  to  which  he 
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makes  his  statement.  It  is  usually  made  in  the  pres- 
ence of  friends  whose  feelings  are  excited  against  the 
other  party  against  whom  they  are  to  be  used,  and 
who  may  easily  direct  the  dying  man's  attention  to 
the  points  in  the  case  bearing  most  heavily  on  the  guilt 
of  the  accused,  and  who  will  most  naturally  leave  out 
of  the  view  all  that  tend  to  a  different  view.  The 
accused  is  not  present,  and  has  neither  an  opportunity 
to  make  suggestions  to  call  attention  to  the  circum- 
stances in  his  favor,  nor  to  cross-examine  to  show 
inaccuracies  of  memory,  or  express  bias  from  pas- 
sion or  prejudice." 

The  context  shows  that  the  objectionable  statement 
related  to  a  past  occurrence  between  decedent  and 
plaintiff  in  error  in  regard  to  the  young  lady  the  for- 
mer was  escorting  that  night.  There  is  no  pretense 
that  it  was  part  of  the  res  gestae.  It  is  equally;  cer- 
tain that  it  was  very  prejudicial  to  the  plaintiff  in 
error.  It  furnished  the  only  evidence  of  a  motive 
for  the  crime  in  the  record, — ^jealousy — a  motive 
which  as  the  attorney-general  stated  in  his  argument 
at  the  bar  is  one  of  the  most  frequent  found  in  cases 
of  this  character,  and  the  experience  of  men  and  the 
annals  of  criminal  jurisprudence  show  that  the  pas- 
sion aroused  by  it  is  of  the  most  cruel  and  relentless 
character.  There  is  no  evidence  of  any  motive  upon 
the  part  of  any  other  person  appearing  in  the  record 
to  take  the  life  of  Gilbert  May,  and  this  testimony 
therefore,  challenged  the  attention  of  the  jury  very 
powerfully. 
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The  objectionable  statement  also  involves  a  threat 
to  do  the  declarant  violence,  a  threat  directly  appli- 
cable to  the  facts  of  this  homicide.  It  was  to  the  ef- 
fect that  plaintiff  in  error  would  interfere  to  prevent 
the  deifendant  from  paying  attention  to  Miss  Miles, 
and  he  was  shot  and  killed  while  doing  this  very 
thing. 

There  was  no  other  testimony  in  the  record  tending 
to  prove  a  threat  of  this  nature. 

It  is  probable  that  this  incompetent  testimony  had 
great  weight  with  the  jury  in  reconciling  the  many 
discrepancies  and  conlSicts  existing  and  inconsist- 
encies claimed  to  exist  in  the  testimony  of  the  wit- 
nesses for  both  the  prosecution  and  the  defense,  and 
in  leading  them  to  the  conclusion  that  the  plaintiff  in 
error  was  guilty.  It  is  reasonable  to  say  that  it  did 
have  some  weight  with  the  jury  in  arriving  at  the 
verdict.  It  was  incompetent,  and  the  admission  of 
it  over  the  objection  of  the  plaintiff  in  error  was  re- 
versible error. 

We  cannot  inquire  whether  excluding  this  incom- 
petent testimony,  the  evidence  sustains  the  verdict 
of  guilty.  That  is  a  question  for  a  jury  to  decide. 
The  constitution  guarantees  every  citizen  a  trial  by 
a  jury  of  his  peers.  This  means  a  trial  upon  competent 
legal  testimony.  Such  a  trial  the  plaintiff  in  error 
has  not  had.  If  this  court  should  now  pass  finally 
upon  the  facts  of  the  case  excluding  the  incompetent 
testimony  admitted,  it  would  be  a  denial  of  a  jury 
trial.     It  is  only  where  the  court  can  see  that  the  in- 
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eomi>etent  evidence  admitted  did  not  prejudice  the 
defendant  in  the  trial  court,  that  this  court  will  con- 
sider and  determine  the  case  upon  the  facts.  As 
stated,  we  hold  that  this  testimony  was  prejudicial. 
Therefore,  this  assignment  of  error  must  be  sustained 
and  the  judgment  reversed  and  the  case  remanded 
to  the  lower  court  for  a  new  trial. 

There  is  also  an  assignment  of  error  that  the  evi- 
dence preponderates  against  the  verdict  of  guilty  and 
in  favor  of  the  innocence  of  the  plaintiff  in  error.  We 
do  not  pass  upon  this  assignment.  The  case  must 
again  go  before  a  jury,  and  we  do  not  decide  or  inti- 
mate anything  upon  this  question.  It  would  be  im- 
proper for  us  to  do  so. 

We  determine  nothing  as  to  the  guilt  or  innocence 
of  the  plaintiff  in  error. 

Reversed  and  remanded  for  a  new  trial. 


125  Tenn. — 7 
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Paul  E.  Divine,  Administrator^  v.  Unaka  National 

Bank  et  al. 

{Knoxville.    September  Term,  1911.) 

1.  STATE'S  JURISDICTION.  Remains  over  land  bought  or  con- 
demned by  the  United  States  for  Its  own  use;  qualification 
of  rule. 

Where  the  United  States  buys  or  condemns  land  within  a  State 
for  its  own  use,  the  jurisdiction  of  the  State  wherein  the  land 
lies  remains  the  same  as  before,  with  the  qualification  that  the 

«  State  cannot  interfere  with  the  full,  free,  and  perfect  use  for 
which  it  was  acquired  or  in  any  way  embarrass  that  use.  iPo9t, 
pp.  106,  107.) 

Cases  cited  and  approved:  Railroad  y.  Lowe,  114  U.  S.,  625; 
Ohio  V.  Thomas,  173  U.  S.,  276. 

2.  SAME.  Same.  Sate's  reservation  of  right  to  serve  process 
within  ceded  territory  Is  limited  to  actions  arising  without 
that  territory;  rights  enforced  In  State  courts,  when. 

Where  land  within  a  State  is  acquired  by  the  United  States,  with 
the  consent  of  the  State,  the  jurisdiction  of  the  United  States 
over  it  is,  under  the  federal  constitution  (art.  1,  sec.  8,  par.  17), 
complete  and  exclusive,  and  the  State*s  reservation  of  the  right 
to  serve  civil  and  criminal  process  within  the  territory  ceded 
is  limited  to  causes  of  action  arising  outside  of  the  ceded 
territory;  but  the  laws  of  the  State  for  the  protection  and 
enforcement  of  the  municipal  or  private  rights  of  individuals 
residing  within  the  ceded  territory  continue  in  force,  unless 
the  United  States  provides  legislation  for  such  territory,  and 

where  jurisdiction  is  not  given  by  federal  laws  to  federal  courts 
to  assert  and  protect  private  rights,  such  rights  may  be  en- 
forced in  the  State  courts.     (Post,  pp.  107,  108.) 

Cases  cited  and  approved:  Railroad  v.  Lowe,  114  U.  6.,  (25; 
Railroad  v.  McGlinn,  114  U.  S.,  542;  Downes  v.  Bidwell,  182 
U.  S.,  244,  298. 
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3.  JURISDICTION.     Must  be  conferred  upon  federal  courts  by 
federal  constitution  or  statutes;  no  probate  Jurisdiction. 

The  federal  courts  have  no  jurisdiction,  except  that  conferred  by 
the  federal  constitution  or  acta  of  congress,  and  they  have  no 
probate  powers,  or  authority  to  appoint  an  administrator. 
iPost,  pp.  108,  109.) 

Cases  cited  snd  approved:  Turner  y.  Bank,  4  Dall.,  8;  United 
States  V.  Hudson,  7  Cranch,  32;  United  States  v.  Bevans,  3 
Wheat,  337. 

4.  SAME.     Of  State  and  federal  courts  Is  concurrent  unless  the 
jurisdiction  of  the  federal  courts  is  made  exclusive. 

The  State  courts  have  concurrent  jurisdiction  with  the  federal 
courts  In  all  cases  wherein  the  Jurisdiction  of  the  latter  is  not 
made  exclusive,  either  by  direct  legislation  or  by  necessary 
implication,  or  by  such  Incompatibility  with  the  existence  of 
State  authority  that  it  could  not  be  supposed  the  State  courts, 
should  assume  jurisdiction.     (Post,  pp.  108,  109.) 

Cases  cited  and  approved:  Claflin  y.  Houseman,  93  U.  6.,  130; 
Water  Co.  v.  Defiance,  191  U.  S.,  194. 

5.  SAME.     Federal  officer  in  ceded  territory  may  be  sued   in^ 
State  courts  for  acts  as  a  private  citizen. 

A  person  holding  a  federal  office  within  the  territory  acquired 
by  the  United  States,  with  the  consent  of  the  State,  who  assumes 
to  exercise  powers  not  appertaining  to  his  office,  or  not  con- 
ferred upon  him  by  law,  is  so  far  forth  not  a  federal  officer, 
and  not  protected  by  his  office,  and  may  be  sued  in  a  State 
court  embracing  such  territory,  just  as  if  he  were  a  private 
citizen,  by  persons  Injured  through  such  unlawful  acts.  {Post, 
p.  109.) 

Cases  cited  and  approved:  Slocum  v.  Mayberry,  2  Wheat,  1; 
Teal  v.  Felton,  12  How.,  284;  Buck  y.  Colbath,  3  Wall.,  334; 
Scranton  v.  Wheeler,  179  U.  S.,  141,  161. 

6.  SAME.     Probate  jurisdiction  for  appointment  of  administra- 
tors is  in  State  courts,  and  not  in  federal  courts,  even  though 
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decedent  died  on  territory  ceded  by  State  to  federal  govern- 
ment. 
No  probate  powers,  or  authority  to  appoint  an  administrator,  have 
been  conferred  upon  the  federal  courts;  and,  therefore,  this 
power  remains  with  the  State  courts.  So,  where  an  inmate  of 
a  national  home  for  disabled  soldiers,  located  on  land  ceded 
by  the  State  to  the  federal  government,  subject  to  the  State's 
reservation  of  the  right  to  serve  civil  and  criminal  process 
within  the  territory  ceded,  dies,  the  State  court  has  probate 
jurisdiction  of  his  estate,  and  an  administrator  appointed  by 
the  proper  State  probate  court  has  authority  to  compel  the  of- 
ficers of  such  home  to  deliver  to  him  the  personal  property  and 
assets  of  the  decedent.    (Post,  pp.  109,  110.) 

Code  cited  and  construed:  Sec.  3935  (S.);  sec.  3043  (M.  ft  V.); 
sec.  2203  (T.  ft  S.  and  158). 

Cases  cited  and  approved:  Yonley  v.  Lavender,  21  Wall.,  276; 
Byers  v.  McAuley,  149  U.  S.,  608;  O'Callaghan  v.  O'Brien,  199 
U.  S.,  89;  Bedford  Quarries  Co.  v.  Thomlinson,  36  C.  C.  A.,  276. 

7.  BANKS  AND  BANKING.  Bank  cannot  be  compelled  to  pay 
certificate  of  deposit  without  Its  surrender,  or  Indemnity 
against   It,   If  lost. 

A. bank  cannot  be  compelled  to  pay  a  certificate  of  deposit  Issued 
by  it,  without  a  surrender  of  the  certificate,  unless  its  produc- 
tion has  become  Impossible  on  account  of  its  loss,  or  for  other 
reason,  and  then  a  bond  of  indemnity  must  be  given.  {Post,  pp. 
110,  111.) 

8.  CHANCERY  PLEADING  AND  PRACTICE.  Supreme  court 
may  remand  cause  for  amended  bill  bringing  In  necessary 
parties,  with  right  to  renew  demurrer,  when. 

Where  a  bill  is  demurrable  for  want  of  necessary  parties,  the 
supreme  court  may  remand  the  cause,  with  leave  to  the  com- 
plainant to  file  an  amended  bill,  bringing  in  said  necessary 
parties,  with  a  view  of  obtaining  a  proper  decree  against  them 
as  a  prerequisite  to  relief  against  the  party  sued;  and  in 
vdefault  of  the  filing  of  such  amended  bill  within  a  time  to  be 
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fixed  by  the  chancellor,  the  defendant  will  be  given  leave  to 
renew  the  demurrer.     {Post,  p.  111.) 


FROM  WASHINGTON, 


Appeal  from  the  Chancery  Court  of  Johnson  City  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  from  the 
Court  of  Civil  Appeals  to  the  Supreme  Court — ^^Hau  H. 
Haynes,  Chancellor. 

Divine  &  Moore,  for  complainant. 

S.  C.  Williams,  for  defendant. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court* 

The  bill  contains  the  following  all^ations: 
**That  Thomas  Brown  died  intestate  in  Washington 
county,  Tennessee,  on  the  12th  day  of  November,  1908, 
within  the  limits  of  the  reservation  of  the  Mountain 
Branch  of  the  National  Home  for  Disabled  Volunteer 
Soldiers,  and  as  a  member  thereof;  that  the  complainant 
was  duly  appointed  as  his  administrator  by  the  county 
court  of  Washington  county,  on  November  30, 1909,  and 
qualified  and  gave  bond  as  such.  Letters  of  administra- 
tion issued  in  pursuance  thereof,  and  the  original  or 
duly  certified  copies  thereof  will  be  filed  on  or  before  the 
hearing,  if  required. 

"The  complainant  would  further  show  that  his  in- 
testate was  a  soldier  of  fortune,  a  wanderer  over  the 
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face  of  the  earth,  without  family  or  home.  He  was  bom 
in  India,  came  to  America  in  time  to  participate  as  a 
soldier  of  the  United  States  in  the  war  between  the 
States  from  1861'  to  1865,  and  later  drifted  southward  to 
some  of  the  Spanish-speaking  countries,  where  he  re- 
mained for  some  time.  Later  said  intestate  returned  to 
the  United  States,  and  after  wandering,  from  place  to 
place,  without  any  fixed  place  of  residence,  habitation, 
home,  or  domicile,  and  without  any  purpose  or  intention 
on  his  part  so  to  do,  or  to  permanently  establish  himself 
theretofore,  he  came  to  the  said  Mountain  Branch  of  the 
National  Home  for  Disabled  Volunteer  Soldiers,  in 
Washington  county,  Tennessee,  and  became  a  member 
thereof,  by  reason  of  his  military  service  as  aforesaid, 
where  he  died. 

"Complainant  would  further  show  that  his  intestate 
at  the  time  of  his  death  left  two  small  open  accounts  or 
dei>osits  in  some  of  the  local  banks  here  in  Johnson  City, 
Tennessee,  which  have  been  paid  over  to  and  received  by 
him  in  virtue  of  his  said  appointment  as  administrator, 
and  that  in  addition  his  said  intestate  had  the  following 
estate,  rights,  and  credits  at  the  time  of  his  death,  to 
wit: 

"  ( 1 )  A  deposit  in  the  defendant,  the  Unaka  National 
Bank,  here  in  Johnson  City,  Tennessee,  in  the  sum  of 
$312,  made  by  said  intestate  voluntarily  and  of  his  own 
volition  and  motion  after  he  became  a  member  of  said 
Mountain  Branch,  and  which  said  deposit  is  represented 
by  a  certificate  issued  to  said  intestate  by  the  defendant 
therefor.  No.  9630. 
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^^(2)  Another  deposit  made  in  like  manner  and  under 
like  conditions  and  circumstances  with  the  defendant 
for  f25;  the  certificate  representing  same  being  No. 
9640. 

''Complainant  would  show  that  these  said  certificates 
of  deposit  were  in  the  possession  of  said  intestate  at  the 
time  of  his  death,  the  property  of  said  intestate,  unin- 
dorsed, untransferred,  and  undisposed  of  in  any  way, 
and  in  no  wise  hyi)othecated.  Complainant  would  show 
that  said  intestate  died  within  said  Mountain  Branch' 
reservation  limits,  and  the  authorities  thereof  in  the  dis- 
charge of  their  duties  gathered  up  the  same  as  bailees, 
trustees,  and  agents  of  and  for  those  rightfully  entitled 
thereto,  and  your  complainant  has  been  unable  to  secure 
the  same,  or  obtain  the  possession  thereof,  as  he  verily 
believes  he  is  entitled  to  do.  Complainant  charges  that 
said  authorities  have  no  title  or  ownership,  claim,  or 
beneficial  interest  in  said  certificates,  no  property  rights 
in  the  same,  and  no  right,  power,  or  authority  to  sell, 
transfer,  convey,  indorse,  collect,  or  make  any  assign- 
ment thereof  in  law,  equity,  or  in  fact.  And  complain- 
ant further  charges  on  information  and  belief  that  no 
such  attempt  has  been  made. 

"Complainant  would  further  show  that  said  authori- 
ties also  hold  another  item  or  asset,  gathered  up  in  the 
same  way,  the  property  of  said  intestate;  that  is,  an 
original  and  duplicate  check,  issued  to  said  intestate  by 
the  defendant  Unaka  Bank,  on  Lloyd's  Bank,  Limited,  of 
London,  England,  for  about  one  pound  and  seven  pence, 
which  was  unassigned,  and  which  was  the  property  of 
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the  decedent  at  the  time  of  his  death,  and  which  now  con- 
stitutes an  asset  of  his  said  estate,  due,  owing,  and  col- 
lectible from  said  defendant  bank. 

"Complainant  would  further  show  that  as  administra- 
tor of  the  estate  of  the  said  Thomas  Brown,  under  and 
by  virtue  of  the  appointment  and  letters  of  administra- 
tion aforesaid,  he  has  requested  of  said  authorities  of 
the  said  Mountain  Branch  the  possession  and  delivery 
of  said  certificates  and  assets  as  above  mentioned  and 
shown,  but  that  said  authorities,  for  one  captious  rea- 
son or  another,  among  them  the  asserted  contention  that 
said  authorities  were  not  in  the  reach  or  subject  to 
process  of  the  courts  of  Tennessee,  or  were  exempt  there- 
from in  this  behalf,  though  without  any  claim  of  in- 
terest, right,  or  title  or  benefit  therein,  have  failed, 
neglected,  and  refused  to  make  the  deli^i^ry  demanded, 
or  to  turn  over  the  same  to  your  complainant  as  such 
administrator  on  demand.  Complainant  would  further 
show  that  as  such  administrator  he  has  made  the  said 
Unaka  National  Bank  acquainted  with  the  said  failure 
on  the  part  of  the  said  home  authorities,  and  said  bank 
has  failed  and  refused  to  pay  over  the  amount  of  said 
certificates  on  demand  \^ithout  a  surrender  of  said  cer- 
tificates concurrently,  which  condition  your  complain- 
ant has  been  unable  to  comply  with  for  the  reasons  above 
shown. 

"Your  complainant  would  further  show  that  said 
amounts  hereinbefore  set  forth  and  shown  are  hona 
fide  assets  of  the  estate  of  his  intestate,  and  that  he  is 
advised  that  he  has  a  right  to  come  into  your  honor's 
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court  and  compel  the  defendant' by  proper  order  and 
decree  to  pay  over  the  same,  with  full  interest  and  the 
costs  of  the  cause.  Said  amounts  are  due,  owing,  and 
unpaid,  and  said  defendant  bank  is  responsible  and  lia- 
ble therefor  to  your  complainant.  Said  home  authorities 
in  law  have  no  claim  of  right,  title,  or  beneficial  interest 
in  the  said  certificates  and  checks,  could  not  lawfully 
make  such  claim,  and  do  not  so  attempt  to  do.  Said 
home  or  its  authorities  are  without  power  to  collect,  sell, 
transfer,  or  assign  the  same,  and  there  is  no  law  or  au- 
thority whereby  they  can  be  constituted  or  nominated  as 
administrator  as  against  your  complainant,  or  exercise 
in  the  least  or  in  any  wise  any  probate  jurisdiction 
whatever.  Complainant  further  charges  that  no  other 
jurisdiction  or  forum  than  the  county  court  of  WaBhing- 
ton  county,  Tennessee,  can  appoint  an  administrator, 
and  your  complainant  can  lawfully  receive  said  amounts 
from  the  said  defendant,  or  compel  it  to  pay  over  or  turn 
over  the  same." 

The  bank  demurred  on  several  grounds,  the  sub- 
stance of  which  is  that  it  was  entitled  to  have  the  cer- 
tificates surrendered  before  payment,  and  that  the  bill 
did  not  allege  that  any  demand  had  been  made,  accom- 
panied by  such  offer  of  surrender  of  the  certificates  of 
dex)osit,  and  contained  no  sufficient  excuse  for  such 
failure. 

The  chancellor  sustained  the  demurrer  and  dismissed 
the  bill,  and  the  complainant  appealed  to  the  court  of 
civil  appeals,  and  in  that  court  the  decree  of  the  chan- 
cellor was  reversed.    Thereupon  the  cause  was  brought 
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to  this  court  by  the  writ  of  certiorari^  and  is  here  for 
consideration. 

The  ground  embracing  the  home  was  ceded  by  this 
State  to  the  United  States  by  an  act  passed  in  the  year 
1901,  Acts  1901,  c.  98),  which  contained  the  following 
provisions : 

"That  the  consent  of  the  general  assembly  be,  and  is 
hereby,  given  to  the  acquisition  by  the  National  Home 
for  Disabled  Volunteer  Soldiers  by  purchase,  condemna- 
tion, or  donation  of  lands  not  exceeding  two  thousand 
acres,  in  Washington  county,  for  the  establishment  and 
maintenance  of  a  branch  of  said  home  within  Ave  miles 
of  Johnson  City;  that  jurisdiction  of  the  lands  afore- 
said, and  their  appurtenances,  which  may  be  acquired 
by  the  managers  of  the  National  Home  for  Disabled 
Volunteer  Soldiers  for  the  uses  and  purposes  of  said 
home,  be,  and  is  hereby,  ceded  to  the  United  States  of 
America :  Provided,  however,  that  all  civil  or  criminal 
process  issued  under  the  authority  of  the  State  of  Ten- 
nessee, or  any  officer  thereof,  may  be  executed  on  said 
lands  and  in  the  buildings  which  may  be  located  thereon, 
in  the  same  manner  as  if  jurisdiction  had  not  been 
ceded,  as  aforesaid,"  etc.  State,  ex  rel.,  v.  Willetj  117 
Tenn.,  341,  342,  97  S.  W.,  301. 

The  law  is  that  when  the  United  States  merely  buy 
land  within  a  State  for  their  use,  or  when  it  is  con- 
demned for  such  purpose,  the  jurisdiction  of  the  State 
wherein  the  land  lies  remains  the  same  as  before,  just 
as  if  any  other  owner  had  acquired  the  land,  with  the 
qualification,  of  course,  that  the  State  cannot  interfere 
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with  the  full,  free,  and  perfect  use  for  which  it  was  ac- 
quired, or  in  any  way  embarrass  that  use.  Fort  Tjcaven- 
toorth,  etc.,  v.  Lotce,  114  U.  S.,  625,  5  Sup.  Ct,  995,  29 
L.  Ed.,  264;  Ohio  v.  Thomas,  173  U.  S.,  276, 19  Sup.  Ct, 
453,  43  L.  Ed.,  699. 

But  where  land  within  a  State  is  acquired  by  the 
United  States,  with  the  consent  of  a  State,  then  under 
article  1,  section  8,  subsec.  17,  of  the  federal  constitution, 
the  jurisdiction  of  the  United  States  is  complete  and  ex- 
clusive, and  the  reservation  contained  in  such  grants,  to 
the  eflfect  that  the  State  shall  have  the  right  to  serve  civil 
and  criminal  process  within  the  territory  ceded,  is 
limited  to  causes  of  action  arising  outside  of  the  ceded 
territory;  the  purpose  of  such  reservation  being  to  pre- 
vent the  territory's  becoming  an  asylum  for  fugitives 
from  justice.  This  must  be  understood  and  applied, 
however,  in  the  light  of  the  principle  of  public  law  that, 
when  the  new  sovereign  has  not  provided  legislation  for 
the  territory  so  acquired,  the  laws  of  the  former 
sovereign  continue  in  force  so  far  as  needed  or  the  pro- 
tection and  enforcement  of  the  municipal  or  private 
rights  of  individuals  residing  within  the  territory.  Fort 
Leaventoorth  J?.  R.  Co.  v.  Lowe,  supra;  Chicago  Rock 
Island,  etc.,  Co.  v.  McGlinn,  114  U.  S.,  542,  5  Sup.  Ct, 
1005,  29  L.  Ed.,  270 ;  Downcs  v.  Bidtvell,  182  U.  S.,  244, 
298,  21  Sup.  a.,  770,  45  L.  Ed.,  1088,  1110,  1111.  It  is 
said  that  court  jurisdiction  is  necessarily  dependent  up- 
on the  legislativB  power  of  the  sovereign  under  whose  au- 
thority the  court  was  constituted,  and  that  when  the  lat- 
ter ceases  the  former  must  fail  with  it  This  is  in  general 
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true,  but  an  exception  must  be  recognized  when  the  new 
sovereign,  out  of  deference  to  the  principle  of  public  law 
above  referred  to,  recognizes  the  continued  existence 
within  the  particular  territory  of  the  laws  of  the  former 
sovereign.  Those  laws  cannot  be  made  effective,  except 
through  the  aid  of  a  court.  The  federal  courts  have  no 
jurisdiction,  except  that  conferred  by  the  constitution  or 
by  an  act  of  the  congress.  U.  S.  v.  Hudson,  7  Cranch, 
32,  3  L.  Ed.,  259 ;  Turner  v.  Bank  of  N.  A.,i  Dall.,  8,  1 
L.  Ed.,  718 ;  U.  8.  v.  Bevans,  3  Wheat.,  337,  4  L.  Ed.,  404. 
And  where  they  have  jurisdiction  over  controversies 
arising  out  of  the  nature  of  the  questions  involved,  there 
is  a  limitation  upon  that  jurisdiction,  measured  by  an 
amount  of  value  in  excess  of  that  inTX)lved  in  the  present 
controversy,  except  those  in  which  the  federal  govern- 
ment is  itself  a  party.  If  jurisdiction  is  not  given  by 
federal  law  to  federal  courts  to  assert  and  protect  the 
private  rights  conceded  to  exist  within  the  newly  ac- 
quired territory,  they  must  remain  outside  the  pale  of 
law  unless  they  can  be  asserted  in  the  courts  of  the 
States.  The  federal  govBrnment  and  the  governments  of 
the  several  States  are  not  foreign  to  each  other,  but  to- 
gether constitute  one  complete  system,  the  federal 
government  performing  its  functions  within  its  appor- 
tioned limits,  and  the  States  performing  theirs.  The 
courts  of  the  States  hav^  concurrent  jurisdiction  with 
the  courts  of  the  United  States  in  all  cases  wherein  the 
jurisdiction  of  the  latter  is  not  made  exclusive,  either 
by  direct  legislation,  or  by  necessary  implication,  or  by 
such  incompatibility  with  the  existence  of  State  au- 
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thority  as  that  it  could  not  be  supposed  the  State  courts 
should  undertake  the  matter.  ClafUn  v.  Houseman, 
93  U.  S.,  130,  23  L.  Ed.,  833 ;  Defiance  Water  Co.  v.  De- 
fiance, 191  U.  S.,  194,  24  Sup.  Ct,  63,  48  L.  Ed.,  144. 
If  the  State  courts  can  exercise  such  jurisdiction  in  the 
enforcement  of  causes  of  action  growing  out  of  federal 
laws,  we  can  see  no  reason  why  they  cannot  enforce 
causes  of  action  recognized  by  federal  law  as  continuing 
to  exist  in  territory  ceded  by  the  States,  but  which  the 
federal  goyernment  has  provided  no  means  of  enforcing 
through  its  own  courts.  If  there  be  any  person,  holding 
federal  office  within  such  territory,  who  assumes  to 
exercise  powers  not  appertaining  to  his  office,  or  not  con- 
ferred upon  him  by  law,  such  person  is  so  far  forth  not 
a  federal  officer,  and  not  protected  by  his  office,  and  may 
be  sued  in  a  State  court  of  the  State  embracing  such  ter- 
ritory, just  as  if  he  were  a  private  citizen,  by  persons  in- 
jured through  such  unlawful  acts.  Teal  v.  Felton,  15 
How.,  284, 13  L.  Ed.,  990;  Buck  v.  Colbath,  3  Wall.,  334^ 
18  L.  Ed.,  257 ;  Slocum  v.  Mayherry,  2  Wheat,  1,  4  L. 
Ed.,  169;  Scranton  v.  Wheeler,  179  U.  S.,  141',  151,  21 
Sup.  Ct,  48,  45  L.  Ed.,  126, 133. 

To  apply  these  principles  to  the  facts  of  the  present 
case:  The  federal  courts  have  been  given  no  .probate 
powers,  by  the  congress,  or  authority  to  appoint  an  ad- 
ministrator of  a  decedent.  Yonley  v.  Lavender,  21  Wall.^ 
276,  22  L.  Ed.,  536;  Byers  v.  McAuley,  149  U.  S.,  608, 
13  Sup.  Ct,  906,  37  L.  Ed.,  867;  O'Callaghan  v. 
O'Brien,  199  U.  S.,  89,  25  Sup.  Ct.,  727,  50  L.  Ed.,  101, 
111.    And  see  cases  collected  in  note  to  Bedford  Quarries 
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Co.  V.  ThorrUinson,  36  C.  C.  A.,  276,  277.  Therefore  this 
power  remains  with  the  State  courts;  and  the  county 
court  of  Washington  county  acted  in  accordance  with 
law  when  it  appointed  an  administrator  of  Brown's 
estate — he  having  died  in  Washington  county,  leaving 
there  the  certificates  of  deposit  on  the  defendant  bank 
also  located  within  the  county.  Shan.  Code,  section 
3935.  As  incident  to  the  administratorship,  Maj.  Divine 
became  at  once  entitled  to  the  possession  of  the  evidences 
of  indebedness  above  referred  to.  Under  the  facts  stated 
in  the  bill,  the  officers  of  the  home  are  without  legal  jus- 
tification in  detaining  these  papers  from  him,  and  he  is 
entitled  to  bring  his  suit  against  them  therefor.  No 
federal  court  can  entertain  jurisdiction  of  the  contro- 
versy, because,  even  laying  out  of  view  all  other  reasons, 
the  amount  involved  is  not  sufficiently  large.  The  com- 
plainant could  have  replevined  the  papers  referred  to 
in  the  circuit  or  chancery  court  of  Washington  county 
prior  and  preparatory  to  the  present  action,  or  he  could 
have  brought  before  the  chancery  court  in  this  action 
both  the  bank  and  the  persons  residing  within  the  home 
asBuming  to  withold  these  papers  from  him,  and  there 
had  the  question  of  the  right  of  i)ossession  as  between 
the  two.  settled,  and  at  the  same  time  could  have  caused 
the  money  to  be  paid  into  court  by  the  defendant  bank, 
or  on  its  refusal  to  pay  could  in  due  course  have  had 
judgment  against  it,  on  final  hearing,  with  execution  to 
enforce  it.  In  either  event  the  bank  would  have  been 
protected.  The  bank  is  entitled  to  have  the  certificates 
surrendered  when  it  makes  payment,  or  in  case  they  can* 
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not  be  surrendered  because  of  loss,  or  other  impossibility 
of  production,  then  to  have  a  bond  of  indemnity  given  to 
protect  it.  In  the  present  case  we  think  no  such  impos- 
sibility exists.  We  have  concluded,  therefore,  to  direct 
the  entry  of  the  following  decree : 

Let  the  demurrer  be  overruled,  and  the  cause  re- 
manded to  the  chancery  court  of  Washington  county, 
with  leave  to  the  complainant  to  file  an  amended  bill, 
bringing  in  the  persons  who  have  possession  of  the  cer- 
tificates and  check  referred  to  and  contesting  their  right 
to  hold  the  same.  In  default  of  the  filing  of  such 
amended  bill  within  a  time  to  be  fixed  by  the  chancellor, 
the  defendant  bank  will  have  leave  to  renew  its  de- 
murrer. 

The  dosts  of  the  appeal  will  be  paid  by  the  com- 
plainant. 
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E.  L.  Evans  v.  K.  H.  Evans. 
(Knoxville.    September  Term,  1911:) 

1.  DIVORCE.     Award  of  cuatody  of  minor  child  to  Its  mother 
doea  not  relieve  ita  father  from  liability  for  ita  aupport. 

A  father  Is  liable  for  the  support  of  his  minor  child,  after  a 
divorce  has  been  obtained  at  the  suit  of  the  wife  and  the  custody 
of  the  child  awarded  to  her,  when  no  provision  was  made  in  the 
divorce  decree  for  the  maintenance  of  the  child.  {Post,  pp. 
113-116.) 

Cases  cited  and  approved:  Spencer  y.  Spencer,  97  Minn.,  66; 
Alvey  V.  Hartwig,  106  Md.,  254. 

Case  cited  and  distinguished:  Toncray  v.  Toncray,  2  Shannon's 
Cases,  408. 

2.  SAME.     Same.     Reaaona  for  the  foregoing  rule. 

The  reasons  for  the  rule  stated  in  the  preceding  headnote  are 
that  the  law  of  nature  and  the  law  of  the  land  impose  upon 
the  father  the  natural  duty  and  primary  obligation  reasonably 
to  support  and  maintain  his  minor  children,  and  this  duty  and 
obligation  cannot  be  evaded  by  his  own  wrong  in  giving  his  wife 
grounds  for  divorce  and  in  rendering  himself  unsuitable  as 
the  custodian  of  his  children.  The  flither  is  not  relieved  from 
his  obligation  to  support  them,  upon  the  ground  that  he  is 
deprived  of  their  services,  and  that  services  and  support  are 
reciprocal,  because  it  is  his  own  wrong  and  misconduct  that 
works  a  forfeiture  of  his  rights  to  their  custody  and  services. 
{Post,  pp.  116119.) 

Cases  cited  and  approved:  Pretzinger  v.  Pretzinger,  46  Ohio  St., 
452;  Spencer  y.  Spencer,  97  Minn.,  66;  Alvey  v.  Hartwig,  106 
Md.,  254. 
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3.  SAME.  Same.  Same.  Father  la  only  required  to  aupport 
his  minor  children  In  a  manner  commensurate  with  his  means 
and  station  In  Ufa. 
Where  tlie  custodj  of  a  minor  child  has  been  awarded  to  the 
mother  upon  her  obtaining  a  divorce  from  the  father,  he  is 
only  required  to  maintain  and  support  the  child  in  a  manner 
commensurate  with  his  means  and  station  in  life»  and  is  not 
liable  for  an  extravagant  allowance.    {Post,  pp,  113, 119.) 


FROM    HAMILTON. 


Appeal  from  the  Circuit  Court  of  Hamilton  County  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  from  the 
Court  of  Civil  Appeals  to  the  Supreme  Court. — ^M.  M. 
Aluson^' Circuit  Judge. 

B.  B.  Cooke  and  B.  T.  Weight^  Jr.^  for  plaintiff. 

C.  B.  EVANS^  for  defendant 


Mb,  JusriOB  Green  delivered  the  opinion  of  the 
Court. 

The  plaintiff  in  error,  Mrs.  E.  L.  Evans,  obtained  a 
divorce  from  the  defendant  in  error,  E.  H.  Evans,  a  num- 
ber of  years  ago,  in  a  Kentucky  court. 

The  decree  of  divorce  does  not  recite  the  gorunds  upon 
which  it  was  obtained,  but  it  appears  to  ha^^  been  had 
at  the  suit  of  the  wife,  and  by  this  decree  the  custody  of 
a  child  bom  to  this  couple  was  awarded  to  the  mother. 

126  Tenn.- 
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After  securing  the  divorce,  it  seems  that  the  wife  went 
to  New  York,  where  she  has  since  resided,  and  the  hus- 
band went  to  Chattanooga,  which  has  since  been  his 
home. 

The  little  girl  went  with  her  moth^  to  New  York,  and 
her  father,  from  time  to  time,  made  contributions  to  her 
support.  She  often  visited  her  father  in  Chattanooga, 
and  spent  some  time  with  him  there,  where  her  grand- 
mother also  resided.  The  father  provided  for  her  while 
she  was  in  Chattanooga. 

In  1910  he  sent  her  to  Atlanta  to  school,  at  which 
place  it  appears  that  he  paid  the  bulk  of  her  expenses. 
The  girl  was  then  about  fifteen  or  sixteen  years  of  age. 
Along  toward  the  close  of  the  term,  having  received  uo 
communication  from  her  father  as  to  what  his  subse- 
quent  wishes  were,  she  wrote  to  her  mother  for  money 
to  come  to  New  York.  This  was  forw^arded  by  her 
mother,  and  the  girl  went  to  New  York  during  the  month 
of  May,  1910,  where  she  has  since  been  with  her  mother. 

In  January,  1911,  this  suit  was  brought  by  the  mother 
to  recover  from  the  father  the  sum  of  $450,  alleged  to 
be  the  amount  required  for  the  support  and  maintenance 
of  the  girl  from  April  8, 1910,  to  December  1, 1910. 

This  suit  was  dismissed  by  the  circuit  judge,  and  his 
action  was  aflftrmed  by  the  court  of  civil  appeals.  .  A 
writ  of  certiorari  was  granted  by  this  court,  and  the  case 
is  here  for  review. 

The  action  of  the  lower  courts  seems  to  have  been 
based  upon  the  case  of  Toner  ay  v.  Toner  ay,  2  Shan.  Cas., 
408.    In  that  case  Toncray^s  children  left  his  home,  and 


17  Gates]       SEPTEMBER  TERM,  1911.  115 

Ehrans  r.  Byans. 

— ■      .  ~..  » 

went  to  the  home  of  certain  relatives  of  theirs,  and  upon 
suit  brought  for  the  expenses  of  the  children  while  at 
the  home  of  these  relatives,  this  court  said  that  inas- 
much as  Toncray  had  a  home  of  his  own,  where  he  was 
willing  and  able  to  provide  for  his  children,  he  could  not 
be  held  responsible  for  them,  when  they  left  him,  refus- 
ing the  support  he  offered  them,  and  sought  to  render 
him  liable  for  their  maintenance  elsewhere.  Thid  case 
of  Toncray  v.  Toncray  is  no  authority  here.  Mr.  Ton- 
cray was  entitled  to  the  custody  and  control  of  his  chil- 
dren. He  had  a  right  to  keep  them  at  home,  to  de- 
termine where  they  should  stay,  and  to  maintain  them 
at  the  place  of  his  selection. 

In  this  case,  the  father,  Evans,  has  no  such  right.  The 
custody  of  this  child  was  intrusted  to  her  mother.  Evans 
has  no  voice  as  to  where  she  shall  reside ;  but,  by  decree 
of  court,  the  mother  is  made  the  arbiter  of  such  mattera 
Therefore  it  avails  Mr.  Evans  nothing  to  say  that  he  was 
willing  to  take  care  of  the  child  in  Chattanooga,  but  not 
elsewhere.  He  has  no  right  to  control  her  whereabouts, 
and  cannot  make  his  duty  to  support  her,  if  such  duty 
exists,  depend  upon  the  place  of  the  child's  abode. 

It  results,  therefore,  that  the  sole  question  in  this  case 
is  whether  a  father  is  liable  for  the  support  of  his  child, 
after  a  divorce  obtained  at  the  suit  of  the  wife,  when  no 
provision  is  made  in  the  decree  for  its  maintenance,  but 
the  custody  of  the  child  is  awarded  to  the  mother. 

We  are  of  opinion  that  the  father  is  so  liable,  and  un- 
questionably this  view  is  taken  in  the  majority  of  the 
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recent  decisions  ux>on  the  subject,  although  some  courts 
of  high  repute  have  reached  the  opposite  Conclusion. 

A  convincing  case  adopting  the  former  position  is 
f^pencer  v.  Spencer,  97  Minn.,  56,  105  N.  W.,  483.  This 
case  is  reported  and  annotated  in  2  L.  R.  A.  (N.  S.)>  851, 
and  also  reported  and  more  exhaustively  annotated  in  7 
Am  &  Eng.  Ann.  Cas.,  901.  In  the  latter  volume  cases 
are  collected  in  a  note  from  fourteen  States,  supporting 
the  case  reported.  Both  annotators  find  that  the  weight 
of  modem  authority  imposes  upon  the  father  the  obliga- 
tion of  the  child^s  support,  and  to  this  effect  is  the  later 
case  of  Alvey  v.  Hartwig,  106  Md.,  254,  67  Atl.,  132, 11 
R.  A.  (N.  S.),  678  also  reported  in  14  Am.  &  Eng.  Ann. 
Cas.,  250,  with  a  note  containing  other  cases  upon  the 
subject. 

All  the  authorities  upon  both  sides  of  this  question 
will  be  found  to  be  collected  in  the  annotated  publica- 
tions just  cited.  The  cases  are  too  numerous  to  permit 
of  an  attempt  to  review  them  here. 

The  reasons  fai?x)ring  the  majority  view  are  that  the 
law  of  nature  and  the  law  of  the  land  require  of  the 
father  the  support  of  his  minor  children.  This  is  a  defi- 
nite and  fixed  obligation,  which  both  the  children  and 
society  itself  are  entitled  to  have  enforced  against  him. 
If  divorce  is  sought  by  his  wife,  the  mother  of  the  chil- 
dren,  it  can  only  be  obtained  by  her  for  some  wrong  or 
dereliction  on  the  part  of  such  husband  and  father, 
shown  to  have  been  committed.  A  divorce  so  obtained, 
at  the  wife's  suit,  cannot  weaken  the  father's  obligation 
to  his  children.    The  decree  of  divorce  is  founded  upon 
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his  misconduct.  To  hold  that  such  a  decree  discharged 
him  from  the  supx>ort  of  his  children  would  be  to  allow 
him  to  profit  by  his  perversity,  or,  in  familiar  phrase,  to 
take  adTuntage  of  his  own  wrong. 

And  again,  upon  granting  such  divorce,  the  court  will 
award  the  custody  of  the  child  as  its  interest  demands. 
If  because  the  father  is  an  unsuitable  i)erson,  or  if  for 
other  reasons  appearing  to  the  benefit  of  the  child,  the 
court  decrees  that  it  shall  be  intrusted  to  its  mother, 
such  decree  cannot  be  allowed  to  affect  the  primary 
obligation  of  the  father  for  the  child's  maintenance. 
The  child  was  blameless.  It  was  not  responsible  for  the 
diflferences  of  its  parents.  It  was  no  party  to  the  divorce 
proceedings,  and  should  not  be  deprived  of  a  father's 
support,  by  reason  of  matters  over  which  it  had  no  con- 
trol. 

Upon  this  subject  the  supreme  court  of  Ohio  has  ob- 
served: 

"The  duty  of  the  father  to  provide  reasonably  for  the 
maintenance  of  his  minor  children,  if  he  be  of  ability, 
is  a  principle  of  natural  law,  and  be  is  under  obligation 
to  supi>ort  them,  not  only  by  the  laws  of  nature,  but  by 
the  laws  of  the  land.    .    .    . 

'^This  natural  duty  is  not  to  be  evaded  by  the  hus- 
band so  conducting  himself  as  to  render  it  necessary  to 
dissolve  the  bonds  of  matrimony  and  give  to  the  mother 
the  custody  and  care  of  the  infant  offspring.  It  is  not 
the  policy  of  the  law  to  deprive  children  of  their  rights 
on  account  of  the  dissensions  of  their  parents,  to  which 
they  are  not  parties,  or  to  enable  the  father  to  convert 
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his  own  misconduct  into  a  shield  against  parental  lia- 
bility." Pretzinger  v.  Pretzinger,  45  Ohio  St.,  452,  15  N. 
E.,  471,  4  Am.  St  Rep.,  542. 

The  opposite  view  taken  by  some  of  the  courts,  hereto- 
fore referred  to,  rests  upon  the  idea  that  awarding  the 
child  to  its  mother  deprives  the  father  of  its  services, 
and  that  services  and  support  are  reciprocal.  The 
father,  being  deprived  of  one,  should  be  relieved  of  the 
other. 

In  regard  to  this  contention  the  supreme  court  of  Min- 
nesota has  very  properly  observed : 

"This  is  not  a  good  reason;  for,  if  the  divorce  is 
granted  for  the  father's  misconduct,  it  is  his  wrong  act 
that  deprives  him  of  their  services,  and  not  the  court 
which  intervenes  for  the  protection  of  the  children." 
Spencer  v.  Spencer,  supra. 

Along  the  same  lines  the  supreme  court  of  Maryland 
has  said : 

"His  natural  right  to  this  custody  and  these  services 
is  forfeited  by  his  misconduct,  and  surely,  if  his  miscon- 
duct works  a  forfeiture  of  his  rights  to  custody  and  earn- 
ings, he  ought  not  to  be  absolved  from  his  natural  and 
usual  duty  of  supporting  them.  To  allow  it  to  bring 
about  any  such  results  would  simply  be  allowing  the 
father  to  take  advantage  of  his  own  wrong,  for  all  a 
father  would  have  to  do,  to  avoid  his  natural  obligation 
to  his  children,  would  be  to  desert  his  family,  conduct 
himself  in  such  a  way  as  to  show  that  he  is  an  unfit  per- 
son to  have  the  custody  of  his  children,  and  then,  when, 
on  account  of  his  own  wrongful  doings  and  unfitness, 
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the  court  takes  the  custody  of  the  children  away  from 
him  and  awards  it  to  the  mother,  it  relieves  hun  of  the 
obligation  which  the  law  of  nature  and  the  law  of  the 
land  places  upon  him."   Alvey  v.  Hartvyig,  supra. 

From  what  has  been  said^  it  follows  that  the  circuit 
judge  and  the  court  of  civil  appeals  were  both  in  error  in 
the  disiM>sition  made  of  this  case,  and  it  must  be  re- 
versed. 

Complaint  is  made  at  the  bar  that  the  sum  here  de- 
manded is  an  excessive  allowance  for  the  girl's  support. 
Proof  was  introduced  by  the  plaintiflf  below  to  the  effect 
that  this  amount  was  reasonable  and  proper.  The  de- 
fendant below  offered  no  evidence  upon  the  subject. 

We  do  not  mean  to  hold  in  this  opinion  that  any 
father  is  liable  for  an  extravagant  allowance  for  his 
child's  support.  He  is  only  required  to  maintain  the 
child  in  a  manner  commensurate  with  his  means  and 
station  in  life. 

Although,  in  the  absence  of  evidence  to  the  contrary, 
the  sum  here  demanded  for  the  child's  support  must  be 
regarded  as  reasonable,  there  being  such  proof  in  the 
record,  it  is  not  to  serve  as  a  standard  or  basis  for  future 
claims  against  this  father.  If  other  such  demands  can- 
not be  amicably  settled  between  the  parties,  and  another 
suit  is  brought  of  like  character  with  this,  on  the  trial 
thereof  the  father  may  introduce  proof  as  to  his  financial 
standing  and  ability,  and  any  other  pertinent  proof,  and 
future  allowances  will  be  based  on  the  evidence  so  heard. 

A  judgment  will  be  entered  here  for  the  amount  sued 
for,  and  the  defendant  in  error  will  pay  all  the  costs. 
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Mbll  Bauhard  et  ah  v.  J.  M.  Truluck. 
{Knoxville.    September  Term,  1911.) 

1.  APPEALS.  In  chancel ior'8  discretion  la  the  only  mode  of 
review  of  Interlocutory  decrees  preparing  cause  for  final 
hearing. 

Under  the  statute  (Acts  1903,  oh.  248),  authorizing  chancellors,  by 
consent  of  parties,  to  hear  and  determine,  at  chambers,  cer- 
tain matters  relating  to  the  preparation  of  cases  for  final  hear- 
ing, and  providing  that  chancellors  may,  in  their  discretion, 
allow  appeals  from  such  interlocutory  decrees  when  pronounced 
as  if  the  same  were  done  at  a  regular  term  of  the  court,  with 
certain  limitations,  the  proceedings  for  the  reylew  of  decrees 
BO  pronounced  are  limited  to  appeals  in  the  discretion  of  the 
chancellor. 

Acta  cited  and  construed:    Acts  1903,  ch.  248. 

Case  cited  and  approred:    Lindsay  v.  Allen,  112  Tenn.,  637. 

2.  SAI^E.  Final  decrees  pronounced  and  entered  at  chambers 
are  reviewable  upon  writ  of  error  as  decrees  of  court  In 
regular  session. 

Under  the  statute  (Acts  1908,  ch.  248,  as  amended  by  Acts  1905, 
ch.  427),  authorizing  chancellors,  by  consent  of  the  parties,  to 
hear  and  determine  causes,  upon  the  merits,  at  chambers,  and 
to  pronounce  final  decrees  therein,  and  containing  no  limitation 
upon  proceedings  to  review  such  decrees,  final  decrees  so  pro- 
nounced and  entered  at  chambers  are  reviewable  upon  writ 
of  error,  and  by  all  proceedings  in  error  available  to  the  losing 
party  in  causes  finally  determined  by  the  court  in  regular  ses- 
sion. 

Acts  cited  and  construed:    Acts  1903,  ch.  248;  Acts  1905,  ch.  427. 

Case  cited,  distinguished,  and  approved:  Lindsay  y.  Allen,  112 
Tenn.,  637. 
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FROM    GRAINGER. 


Writ  of  error  to  the  Chancery  Court  of  Grainger 
County. — H.  G.  Kylb^  Chancellor. 

Shields^  Cates  &  Mountoastle  and  W.  L.  Bass^  for 
complainantB. 

E.  R.  Taylor  and  W.  N.  Hickey,  for  defendant. 


Mr.  Chief  Justice  Shields  delivered  the  opinion  of 
the  Court. 

This  cause  is  before  the  court  upon  motion  made  by 
the  complainants  to  dismiss  a  writ  of  error  sued  out  by 
the  defendant  to  the  chancery  court  of  Grainger  county 
for  the  purpose  of  having  reviewed  and  reversed  a  final 
decree  pronounced  by  the  chancellor  at  chambers,  under 
the  provisions  of  chapter  248,  Acts  of  1903,  as  amended 
by  chapter  427,  Acts  of  1905.  The  contention  of  com- 
plainants is  that  a  decree  so  pronounced  can  only  be 
reviewed  by  appeal,  and  Lindsay  v.  Allen^  112  Tenn.,  637, 
82  S.  W.,  171,  is  relied  upon  to  support  this  conten- 
tion. 

The  original  act  (chapter  248,  Acts  of  1903)  autho- 
rizes the  chancellor,  by  consent  of  parties,  to  hear  and 
determine  certain  matters  relating  to  the  preparation  of 
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a  case  for  final  hearing  at  chambers,  and  provides  that 
the  chancellor  in  his  discretion  may  allow  an  appeal  from 
an  interlocutory  decree  then  pronounced  as  if  the  same 
was  done  at  a  regular  term  of  the  court,  with  certain 
limitations. 

The  case  of  Lindsay  v.  Allen  construed  the  act  of  1903 
to  limit  proceedings  for  review  of  decrees  pronounced 
under  it  to  appeals,  in  the  discretion  of  the  chancellor. 
Such  is  the  language  of  the  act,  and  that  construction  is 
adhered  to. 

The  act  of  1905  authorizes  the  chancellor,  by  consent 
of  parties,  to  hear  and  determine  causes  upon  the  merits 
at  chambers  and  pronounce  final  decrees  therein.  It 
contains  no  limitations  upon  proceedings  to  review  such 
decrees.  Therefore  all  proceedings  in  error  open  to  the 
losing  party  in  causes  finally  determined  by  the  court  in 
regular  session  are  available,  where  final  decrees  are  en- 
tered at  chambers,  under  this  act.  The  reasons  for  the 
limitation  contained  in  the  first  act,  and  for  holding  it 
inapplicable  to  the  amendment,  are  obvious.  The  mo- 
tion is  disallowed. 
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R.  G.  Jacks  v.  WiiiL4iAMs-R0BiNS0N  Lumber  Company. 
{KnoxvUle.    September  Term,  1911.) 

1.  NEW  TRIALS.  Grounds  other  than  those  relied  on  In  the 
circuit  court  for  new  trial  cannot  be  assigned  as  error  upon 
appeal. 

Where  the  lOBlng  party  in  the  circuit  court  moyed  for  a  new  trial 
only  upon  the  ground  that  the  weight  of  the  evidence  preponder- 
ated greatly  in  his  fayor,  he  cannot  upon  appeal  assign  the  ad- 

.  ditlonal  error  that  there  was  no  evidence  to  support  the  verdict, 
especially  where  the  trial  court  has  a  rule  requiring  parties 
moving  for  new  trials  to  assign  specifically  the  errors  relied 
upon;  for  it  is  a  general  rule  that  trial  courts  cannot  be  put 
in  error  on  appeal  upon  questions  of  law  or  fact  which  have 
not  been  called  to  their  attention.     (Post,  pp.  125-127.) 

Cases  cited  and  approved:  Wise  v.  Morgan,  101  Tenn.,  273; 
Railroad  v.  Blair,  104  Tenn.,  212;  Railroad  v.  Johnson,  114 
Tenn.,  641. 

2.  SAME.  Rules  of  circuit  court  that  motions  for  new  trials 
must  assign  specific  errors  In  writing  will  be  sustained. 

It  Is  competent  and  advisable  for  trial  Judges  to  promulgate 
rules  that,  upon  motions  for  new  trials,  no  errors,  except  such 
as  are  assigned  in  the  written  motion,  will  be  considered;  and 
such  rules  will  be  sustained  and  enforced  by  the  supreme  court. 
(Post,  pp.  127,  128.) 

3.  SAME.  Question  whether  there  Is  no  evidence  to  support 
verdict  Is  one  of  law  to  be  determined  first  by  trial  Judge. 

The  question  whether  or  not  there  is  no  evidence  to  support  the 
verdict  is  one  of  law,  for  determination  ,in  the  first  Instance  by 
the  trial  Judge,  and  until  it  is  in  some  way  presented  to,  and 
passed  upon  by,  the  trial  Judge,  such  question  cannot  be  con- 
sidered upon  appeal.     {Post,  p.  128.) 
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4.   SUPREME  COURT  PRACTICE.    Appellant  must  specifically 

point  out  the  errors  complained  of,  and  affirmatively  show 
their  existence. 

The  supreme  court  will  not  search  the  record  at  large  to  find 
errors;  for  the  presumption  is  that  the  Judgment  of  the  lower 
court  is  correct,  and  the  burden  is  upon  the  appellant  specifical- 
ly to  point  out  the  errors  complained  of»  and  aifirmatively  show 
that  they  exist.    (Post,  pp.  128,  129.) 

6.   SAME.     Same.     Any  number  of  new  trials  upon  the  ground 

that  there  was  no  evidence  to  support  the  verdicts. 
The  statute  (section  4850  of  Shannon's  Code)  providing  that  not 
more  than  two  new  trials  shall  be  granted  to  the  same  party 
is  not  applicable  to  a  case  in  which  there  is  no  evidence  to  sup- 
port the  verdict;  and  where  the  record  fails  to  show  the 
grounds  upon  which  the  new  trials  were  granted,  the  supreme 
court  will  presume  that  they  were  granted  on  the  merits,  and 
not  for  errors  of  law;  that  is,  upon  the  ground  that  the  evi- 
dence preponderated  against  the  verdicts,  and  not  upon  the 
ground  that  there  was  no  evidence  to  support  the  verdicts,  nor 
upon  errors  of  law,  and  the  party  who  seeks  to  sustain  the 
action  of  the  court  in  granting  a  third  or  subsequent  new  trial 
must  be  able  to  show  from  the  record  that  the  new  trials  were 
granted  upon  some  ground  other  than  the  merits  as  above 
defined.    (Post,  pp.  129,  130.) 

Code  cited  and  construed:  Sec.  4850  (S.);  sec.  3835  (M.  ft  V.); 
sec.  3122  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Turner  v.  Ross,  1  Humph.,  ].6;  Fer- 
rell  V.  Alder,  2  Swan,  77;  Railroad  v.  Hackney,  1  Head,  169; 
Burton  v.  Gray,  10  Lea,  582;  Iron  Co.  v.  Dobson,  15  Lisa,  416; 
Railroad  v.  Mahoney,  89  Teniy,  326. 
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FROM    MORGAN. 


Appeal  from  the  Circuit  Court  of  Morgan  County  to 
the  Court  of  Civil  Appeals^  and  by  certiorari  from  the 
Court  of  Civil  Appeals  to  the  Supreme  Court — Q.  Mc. 
Henderson^  Circuit  Judge. 

Wbight  &  JONES^  for  plaintiff. 

PlOKLB,   TUENER  &     KENNERLY,     L.     RiSEDEN,   W.     Z. 

Strickland^  and  Mrs.  J.  L.  Hughett,  for  defendant. 


Mr.  Justice  Lansden  delivered  the  opinion  of  the 
Court 

This  action  for  damages  for  i>ersonal  injuries  was 
tried  before  the  circuit  judge  and  a  jury  in  Morgan 
county,  and  resulted  in  a  verdict  in  favor  of  the  plaintiff. 
The  defendant  below  made  a  motion  for  a  new  trial  upon 
the  following  grounds : 

(1)  Because  the  facts  in  the  case  do  not  warrant  the 
verdict 

(2)  Because  the  finding  of  the  jury  is  not  justified  by 
the  verdict 

(3)  Because  the  weight  of  the  evidence  in  the  case 
preponderates  greatly  in  favor  of  defendants,  and  the 
plaintiff  is  not  entitled  to  recover  of  defendants  in  any 
sum  whatever. 
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This  motion  was  overruled  by  the  circuit  judge,  and 
judgment  was  pronounced  upon  the  verdict.  The  case 
was  appealed  to  the  court  of  civil  api>eals,  and  substan- 
tially the  same  errors  assigned  there  as  those  set  out 
above.  Upon  application  to  that  court,  plaintifiP  in  error 
was  permitted  to  assign  the  additional  error  that  there 
is  no  evidence  to  support  the  verdict. 

The  trial  court  has  a  rule  that :  "All  motions  for  new 
trials  must  be  reduced  to  writing  and  entered  upon  the 
minutea  The  several  grounds  of  error  upon  which  new 
trials  are  asked,  whether  of  law  or  fact,  must  be  stated 
separately  and  specifically  and  numbered,  and  no  errors 
will  be  considered  except  such  as  are  assigned  in  said 
written  motion  in  this  manner.'^ 

Defendant  in  error  relied  upon  this  rule  in  the  court 
of  civil  appeals,  and  objected  to  that  court  permitting 
the  amended  assignment  of  error.  That  court,  in  dispos- 
ing of  this  objection,  said : 

"After  due  consideration,  we  have  reached  the  conclu- 
sion that  rules  of  lower  courts  requiring  motions  for  new 
trials  to  be  specific  cannot  be  held  to  preclude  the  mak- 
ing of  assignments  that  are  peculiar  to  this  court.  In 
the  matter  of  granting  new  trials  this  court  proceeds 
from  an  entirely  different  standpoint  from  that  controll- 
ing a  trial  judge.  It  is  his  duty,  if  he  be  of  the  opinion 
that  the  evidence  preponderates  materially  against  the 
verdict,  and  does  not  for  that  reason  meet  his  approval, 
to  grant  a  new  trial.  This  court  will  not  reverse  the 
lower  court  in  refusing  to  grant  a  new  trial  with  respect 
to  the  evidence,  unless  the  record  shows  that  there  is  no 
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material  testimony  to  support  the  verdict.  The  assign- 
ment of  error  made  will  be  considered  by  us-'^ 

This  was  error.  No  assignment  of  error  in  the  appel- 
late conrt  can  be  said  to  be  peculiar  to  that  court,  in  con- 
tradistinction to  assignments  in  the  lower  court  of 
grounds  for  a  new  trial.  While  it  is  true  that  it  is  the 
duty  of  the  trial  judge  to  award  a  new  trial  upon  the 
evidence,  if  he  is  of  the  opinion  that  the  evidence  pre- 
ponderates against  the  verdict,  and  that  this  court  and 
the  court  of  civil  appeals  will  not  consider  the  weight  of 
the  testimony  after  the  verdict  of  the  jury  has  been  ap- 
proved by  the  trial  judge,  nevertheless  the  trial  judge 
should  be  called  ui>on  to  pass  upon  the  question  as  to 
whether  there  is  any  evidence  to  support  the  verdict. 
The  jurisdiction  of  the  supreme  court  and  the  court  of 
civil  appeals  is  appellate  only.  The  sole  duty  of  these 
two  courts  is  to  revise  the  action  of  the  trial  court.  The 
trial  courts  cannot  be  put  in  error  upon  appeal  upon 
questions  of  law  or  fact  which  have  not  been  called  to 
their  attention.  Especially  is  this  true  where  the  trial 
court  has  a  rule  requiring  parties  complaining  of  the 
verdict  of  juries  to  specifically  assign  errors  relied  upon. 
Railroad  v.  Johnson,  114  Tenn.,  641,  88  S.  W.,  169 ;  Rail- 
road  V.  Bladr,  104  Tenn.,  212,  55  S.  W.,  154 ;  Wise  &  Go. 
V.  Morgan,  101  Tenn.,  273,  48  S.  W.,  971,,  44  L.  R.  A. 
548. 

It  is  competent  for  trial  judges  to  promulgate  such 
rules,  and  this  court  will  enforce  them.  Indeed,  it  would 
facilitate  the  disposition  of  litigation  and  tend  to  mini- 
mize appeals  if  all  of  the  trial  courts  would  enforce  rules 
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fiimilar  to  the  one  under  consideration.  It  may  not  in- 
frequently happen  that,  if  counsel  will  sharply  call  the 
attention  of  the  trial  judge  to  the  error  complained  of, 
a  new  trial  would  be  awarded  and  the  necessity  of  an  ap- 
peal obviated.  Likewise  it  might  also  happen  that,  if  the 
attention  of  counsel  and  court  was  sharply  drawn  to 
the  points  of  fact  and  law  in  controversy,  the  court  could 
convince  counsel  that  no  error  had  been  committed. 

Whether  or  not  there  is  evidence  to  support  the  ver- 
dict is  a  question  of  law,  to  be  determined  by  the  trial 
judge.  The  better  practice  would  be  for  counsel  to  move 
for  a  directed  verdict,  if  it  be  conceived  that  the  plain- 
tiff's  evidence  does  not  present  a  case  of  liability.  But, 
whether  this  motion  is  made  or  not,  it  is  incumbent  upon 
counsel  to  present  to  the  court  questions  of  law  arising 
upon  the  assignment  that  there  is  no  evidence  to  support 
the  verdict.  The  fax:t  that  the  trial  judge  must  also  de- 
termine the  weight  of  the  evidence  and  satisfy  his  own 
conscience  as  to  the  truth  of  the  verdict  does  not  mili- 
tate in  any  degree  against  the  necessity  of  having  his  ac- 
tion upon  the  legal  questions  presented  by  the  align- 
ment that  there  is  no  evidence  to  support  the  verdict.  It 
is  his  concurrence  with  the  jury  in  finding  that  the  pre- 
ponderance of  the  evidence  is  in  favor  of  the  verdict 
which  gives  rise  to  the  rule  of  this  court  forbidding  an 
assignment  here  upon  the  weight  of  the  evidence.  But 
this  court  will  not  search  the  record  at  large  to  find  er- 
rors. The  presumption  is  that  the  judgment  of  the  lower 
court  is  correct.  The  burden  is  upon  the  appellant  to 
specifically  point  out  the  errors  complained  of,  and  af- 
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finnativiely  show  that  they  exist.  It  is  but  fair  to  the 
trial  judge,  as  well  as  to  litigants,  that  all  parties  be  re- 
quired to  specifically  point  out,  upon  motions  for  new 
trials,  the  errors  complained  of.  This  has  long  been  the 
settled  practice  of  this  court,  and  especially  is  it  true 
wlien  the  trial  court  has  a  rule  requiring  it  We  have 
every  disposition  to  encourage  this  practice,  and  no  in- 
clination to  depart  from  it. 

At  section  3122  of  the  Code  of  1858  (Shannon,  section 
4850)  it  is  provided  that  not  more  than  two  new  trials 
shall  be  granted  to  the  same  party  in  an  action  at  law  or 
upon  the  trial  by  jury  of  an  issue  of  fact  in  equity.  It 
has  been  held  that  that  this  statute  is  not  applicable  to  a 
case  in  which  there  is  no  evidence  to  support  the  verdict, 
and  in  such  case  the  trial  judge  may  set  aside  even  a 
third  or  any  subsequent  verdict  in  the  same  case  upon 
motion  of  the  same  party.  liaUtcay  Co.  v.  Mahoney,  89 
Tenn.,  326, 15.S.  W.,  652.  It  has  also  been  held  that,  if 
the  record  fails  to  show  the  grounds  upon  which  new 
trials  are  granted,  this  court  will  presume  that  they 
were  granted  on  the  merits,  and  not  for  errors  of  law, 
and  the  party  who  seeks  to  sustain  the  action  of  the 
court  must  be  able  to  show  from  the  record  that  the  new 
trials  were  granted  upon  some  other  ground.  Turner  v. 
Ro»8,  1  Humph.,  16;  Ferrell  v.  Alder,  2  Swan,  77;  East 
Tenn.  &  Oa.  R.  Co.  v.  Hackney,  1  Head,  169;  Burton  v. 
Gra^y  Kirkman  d  Co.,  10  Lea,  582 ;  Knoxville  Iron  Co.  v. 
Dohson,  15  Ijca,  416.  This  is  but  an  additional  reason 
for  trial  judges  promulgating  and  enforcing  rules  like 
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the  one  under  consideration,  and  of  itself  is  sufficient 
reason  for  this  court  enforcing  them.  It  preserves  of 
record  an  accurate  history  of  the  motion  for  a  new  trial, 
which,  under  the  section  of  the  Code  above  referred  to, 
the  successful  party  must  show  in  order  to  have  the 
benefit  of  the  two  verdicts.  The  judgment  of  the  court 
of  civil  appeals,  reversing  the  case,  is  reversed,  and  that 
of  the  lower  court  is  affirmt3d. 
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Ed  Crockett  v.  States. 
( Knoxville.    September  Term,  191 1 . ) 

1.  INDICTMENT.  For  assault  with  Intent  to  commit  murder 
in  the  first  degree  will  support  verdict  of  guilty  of  an  attempt 
to  commit  voluntary  manslaughter. 

An  indictment  for  assault  with  Intent  to  commit  murder  in  the 
first  degree  will  support  a  verdict  of  guilty  of  an  attempt  to 
commit  voluntary  manslaughter,  under  the  statute  (section 
7195  of  Shannon's  Code),  providing  that,  upon  an  indictment 
for  any  offense  consisting  of  different  degrees,  the  jury  may 
find  the  defendant  guilty  of  any  degree  inferior  to  the  degree 
charged,  or  of  an  attempt  to  commit  the  offense.  {Post^  pp. 
132,  133.) 

Code  cited  and  construed:  Sec.  7195  (S.);  sec.  6061  (M.  &  V.); 
sec.  5222  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Smith  v.  State,  2  Lea,  614;  Lawless 
y.  State,  4  Lea,  177;  State  v.  Ragedale,  10  Lea,  672;  Stevens  v. 
State,  91  Tenn.,  726. 

2.  BILLS  OF  EXCEPTIONS.  Matters  not  appearing  In  bill  of 
exceptions,  though  appearing  on  a  separate  paper,  cannot  be 
considered. 

Matters  not  appearing  in  the  bill  of  exceptions,  though  appearing 
upon  a  separate  paper  accompanying  the  record,  cannot  be  con- 
sidered upon  appeal.     {Poatj  p.  133.) 


FROM  McMINN. 


Appeal  from  the  Circuit  Court  of  McMinn  County. 
Sam  O.  Bbown^  Judge. 
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Sam  Epps  Young^  L.  H.   Lasiteu^  and  Tbaynoe  & 
Smith,  for  Crockett. 

Assistant  Attorney-General  Paw,  for  State. 


Mr.  Justice  Neil  deliviered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  indicted  for  an  assault  with 
intent  to  commit  murder  in  the  first  degree  upon  the 
body  of  one  James  Maxwell.  The  jury  rendered  a  ver- 
dict of  "guilty  of  an  attempt  to  commit  voluntary  man- 
slaughter," and  fixed  his  punishment  at  two  years  in  the 
State  i)enitentiary.  From  this  judgment  he  has  ap- 
pealed to  this  court  and  assigned  errors. 

The  first  error  assigned  is  upon  the  refusal  of  the  trial 
judge  to  set  aside  the  verdict  because  the  jury  found  the 
defendant  guilty  of  a  crime  not  included  in  the  indict- 
ment. This  assignment  must  be  overruled. 

It  has  been  held  that  an  indictment  for  an  assault 
with  intent  to  commit  murder  in  the  first  degree  will 
support  a  verdict  of  guilty  of  an  assault  with  intent  to 
commit  murder  in  the  second  degree,  under  Shannon's 
Code,  section  7195  (Code  of  1858,  section  5222).  This 
section  reads  as  follows : 

"Upon  an  indictment  for  any  offense  consisting  of 
different  degrees,  the  jury  may  find  the  defendant  not 
guilty  of  the  degree  charged  in  the  indictment,  and  guilty 
of  any  degree  inferior  thereto,  or  of  an  attempt  to  com- 
mit the  offenses;  and  the  defendant  may  also  be  found 
guilty  of  any  offense,  the  commission  of  which  is  neces- 
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rarily  included  in  that  with  which  he  is  charged,  whether 
it  be  a  felony  or  misdemeanor." 

This  construction  w  as  given  the  section  referred  to  in 
Smith  V.  State,  2  Lea,  614 ;  Lawless  v.  State,  4  T^ea,  177 ; 
State  V.  Rag»(Iale,  10  Lea,  672,  and  in  Stevens  v. 
State,  91  Tenn.,  726,  20  S.  W.,  423,  it  was  held  that  it 
would  apply  to  a  case  of  voluntary  manslaughter.  In  the 
latter  case  this  was  said  arguendo;  in  order,  however,  to 
distinguish  it  from  the  supposed  crime  of  an  assault 
with  intent  to  commit  in\x)]untary  manslaughter.  It  was 
said  that  there  was  no  such  offense  as  the  latter,  but  that 
under  the  section  referred  to  one  might  be  convicted  of 
an  assault  with  intent  to  commit  voluntary  man- 
slaughter under  a  charge  of  an  assault  with  intent  to 
commit  murder  in  the  first  degree.  The  verdict  in  that 
case  was  guilty  of  an  ^'attempt  to  commit"  involuntary 
manslaughter.  No  point  was  made  upon  this  feature; 
that  is,  upon  the  finding  of  an  "attempt  to  commit,"  in- 
stead of  an  "assault  with  intent  to  commit."  However, 
this  kind  of  verdict  is  expressly  authorized  by  the  sec- 
tion of  the  Code  above  quoted.  Therefore  the  verdict  of 
the  jury  in  the  present  case  was  a  proper  response  to  the 
indictment. 

It  is  assigned  as  error  that  the  names  of  the  jurors 
were  not  drawn  in  tlie  manner  required  by  law;  also 
that  a  stranger  was  in  the  jury  room  w  hile  the  jury  were 
deliberating  upon  their  verdict.  These  matters  appear 
upon  a  separate  paper  accompanying  the  record,  but  do 
not  appear  in  the  bill  of  exceptions,  and  cannot  be  con- 
sidered. 


134  TENNESSEE  REPORTS.       [125  Teini 


Crockett  v.  State. 


Finally,  it  is  said  that  the  verdict  is  not  sustained  by 
the  evidence.  After  careful  consideration  of  all  the  evi- 
dence in  the  record,  we  are  fully  satisfied  with  the  ver- 
dict 

It  results  that  the  judgment  of  the  trial  court  must  be 
affirmed. 
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Alpha  Portland  Cement  Company  v.  William  J. 

Oliver. 

{KnoxviUe,    September  Term,  19-11. ) 

1.  SALES.  Cdntract  for  delivery  of  goods  in  monthly  Install- 
ments Is  breached  by  purchaser's  failure  to  pay  for  any  Install- 
ment as  stipulated;  and  seller  may  sue  for  damages  sus- 
tained. 

Wbere  a  contract  for  the  sale  and  purchase  of  goods  provides 
that  they  shall  be  delivered  in  approximately  equal  monthly 
quantities  or  installments  for  a  period  of  ten  months,  and  shall 
be  paid  for  within  thirty  days  after  each  delivery,  the  pur- 
chaser's failure  to  pay  for  one  or  more  installments  according 
to  the  terms  of  such  contract  amounts  to  a  breach  of  the  con- 
tract by  him,  and  the  seller  may  treat  such  failure  as  gpoing  to 
the  whole  contract,  and  consider  the  entire  contract  terminated, 
and  sue  for  the  damages  sustained.    {Post,  pp.  136-138.) 

Cases  cited  and  approved:  Foundry  Co.  v.  Wheel  Co.,  113  Tenn., 
370;  Steel  &  Iron  Co.  v.  Nailor,  9  App.  Cas.,  434;  Norrington 
V.  Wright,  115  U.  S.,  188. 

2.  SAME.  Same.  Measure  of  damages  for  breach  of  such  con- 
tract by  the  purchaser. 

Where  a  contract  for  the  sale  and  purchase  of  goods  to  be  deliv- 
ered and  taken  in  approximately  equal  monthly  quantities  or  in- 
stallments for  a  specified  period,  with  payment  for  each  in- 
stallment to  be  made  within  a  certain  time,  is  breached  by  the 
purchaser's  failure  to  pay  for  any  installment  within  the  speci- 
fied time,  the  seller,  electing  to  treat  the  contract  as  terminated, 
may,  where  the  contract  price  exceeds  the  market  value,  sue  for 
and  recover  as  damages  the  difference  between  the  contract 
price  and  the  market  value  at  the  delivery  time  and  for  the 
average  quantity  deliverable  at  each  monthly  period,  and  not 
such  difference  on  the  whole  quantity  at  the  expiration  of  the 
whole  contract.     {Po8ty  pp.  136,   137,  138-142.) 
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Cases  cited  and  approved:  Cole  v.  Zucarello,  104  Tenn.,  65;  May- 
berry  V.  Mill  Co.,  112  Tenn.  565;  Lumber  Co.  v.  Title  Co.,  121 
111.  App.;  298;  Johnson  v.  Allen,  78  Ala.,  392;  Hosiery  Co.  v. 
Cotton  Mills,  140  N.  C,  452. 


FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Kiiox  County. — 
Will  D.  Wright^  Chancellor. 

Grimm  &  Webb^  for  complainant. 

Gbben^  Webb  &  Tate  and  Lindsay^  .Young,  Smith  & 
Donaldson,  for  defendant. 


Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

This  is  a  suit  to  recover  damages  for  the  breach  of  a 
contract  to  purchase  a  stipulated  quantity  of  cement, 
and  also  to  recover  the  value  of  cement  furnished  by  the 
complaint  to  defendant  prior  to  the  breach. 

On  the  27th  day  of  February,  1907,  after  considerable 
correspondence  had  between  them,  the  Alpha  Portland 
Cement  Company  and  William  J.  Oliver  entered  into  a 
contract  whereby  the  latter  undertook  to  purchase  from 
the  former  a  minimum  quantity  of  54,000  barrels  of  ce- 
ent,  at  |1.40  per  barrel  f.  o.  b.  cars  at  the  mills  of  the 
cement  company,  "shipments  to  be  made  as  ordered  dur- 
ing the  balance  of  year  1907,  to  Chattanooga,  Tenn.,  in 
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approximately  equal  monthly  quantities."  The  terms  of 
I»ayment  were  one  per  cent,  off  for  cash  in  ten  days  from 
date  of  invoice,  or  thirty  days  net  from  date  of  invoice. 

It  will  thus  be  seen  that  under  the  terms  of  this  con- 
tract Mr.  Oliver  obligated  himself  to  take  from  the 
cement  company  an  approximate  monthly  amount  of 
5,400  barrels  of  cement,  for  which  he  was  to  pay  |1.40 
per  barrel.  The  contract  covered  a  period  of  ten  months; 
that  is,  from  the  27th  of  February,  1907,  to  the  1st  of 
January,  1908. 

On  the  trial  of  the  case  below,  the  chancellor  ren- 
dered a  decree  in  favor  of  the  cement  company  for 
f851.16,  the  balance  due  at  that  time,  represented  by 
notes,  on  cement  delivered  by  it,  and  also  decreed  that 
the  cement  company  was  entitled  to  recovier  as  damages, 
for  breach  of  this  contract  by  Mr.  Oliver,  the  sum  of 
1829.50. 

Both  parties  have  appealed  from  the  chancellor's  de- 
cree, and  assign  errors.  The  principal  matter  involved 
in  the  case,  and  the  only  one  which  will  be  discussed  in 
this  opinion  (other  matters  having  been  disposed  of 
orally),  is  the  right  of  the  complainant  to  recover  dam- 
ages ;  and  if  so  entitled,  the  proper  measure  of  damages. 

Up  to  and  including  September,  1907,  Mr.  Oliver  or- 
dered and  received  from  the  cement  company  24,235 
barrels  of  cement  On  October  21,  1907,  the  defendant, 
Oliver,  wired  the  cement  company  to  ship  him  a  car  of 
cement;  he  having  ordered  none  previously  during  that 
month.  At  this  time  Mr.  Oliver's  account  with  the  ce- 
ment company  was  considerably  in  arrears,  and  past  duo 
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to  the  extent  of  f 5,598.40.  This  arrearage  extended 
back  to  July  9,  1907.  So,  responding  to  the  telegram 
just  referred  to,  the  cement  company  answered,  and  de- 
clined to  ship  any  more  cement  until  the  past-due  ac- 
count was  paid. 

It  will  be  remembered  that  the  terms  of  payment  pro- 
vided in  this  contract  were  one  per  cent  oflf  for  cash  in 
ten  davs,  or  thirtv  davs  net  from  date  of  invoice.  We 
therefore  have  a  case  in  which  a  contract,  covering  a 
period  of  ten  months,  goods  to  be  delivered  in  approxi- 
mately equal  monthly  installments,  and  paid  for  within 
thirty  days  from  shipment, 'was  breached  by  the  defend- 
ant failing  to  make  payments  as  stipulated.  That  such 
a  failure  to  make  payments  works  a  breach  of  the  whole 
contract  is  no  longer  a  matter  for  discussion  in  this 
State.  This  questitm  was  considered  by  the  court  in  the 
case  of  Foundry  Co,  v.  Wheel  Co,,  113  Tenn.,  370,  83  S. 
W.,  167,  68  L.  R.  A.,  829,  and  it  was  there  held  that  a 
failure  to  pay  for  (me  or  more  installments  according  to 
the  terms  of  such  a  contract  amounted  to  a  breach  there- 
of, and  authorized  the  seller  to  hold  the  entire  contract 
as  rescinded.  It  was  pointed  out  in  this  case  just  re- 
ferred to  that  the  authorities  are  in  conflict  as  to  the 
rights  of  the  respective  parties  to  a  contract  such  as  this, 
under  the  circumstances  detailed;  but  this  court,  fol- 
lowing Mersey  Steel  tf  Iron  Co,  v.  Nailor^  9  App.  Cas., 
434,  Norrington  v.  Wright,  115  U.  S.,  188,  6  Sup.  Ct., 
12,  29  L.  Ed.,  366,  and  other  cases  cited,  held  that  where, 
in  a  contract  with  a  buyer,  a  seller  has  provided  for  a 
succession  of  deliveries,  with  payments  for  each  delivery, 
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and  the  buyer  fails  to  pay  for  any  delivery  within  the 
stipulated  i)eriod,  the  seller  might  treat  such  failure  as 
going  to  the  whole  contract,  and  consider  the  entire  con- 
tract terminated. 

We  are  aware  that  many  courts  of  the  highest  repute 
hold  contracts,  like  the  one  under  consideration  here, 
to  be  severable  or  divisible.  In  those  jurisdictions  a  fail- 
ure  to  pay  one  or  more  installments,  according  to  stipu- 
lation, would  not  authorize  the  seller  to  treat  the  entire 
contract  as  rescinded;  but  this  court  has  taken  the  other 
view,  as  we  believe  upon  better  authority,  and  the  rule 
announced  in  Foundry  Co.  v.  Wheel  Co.,  supra,  will  be 
adhered  to. 

Accordingly  the  cement  company  was  entirely  within 
its  rights  in  declining  to  make  further  shipments  to  Mr. 
Oliver  until  he  had  paid  his  past  due  account.  This  ac- 
tion on  its  part  was  no  breach  of  the  contract,  as  has 
been  urged  here.  The  contract  was  breached  by  the  de- 
fendant when  he  failed  to  make  payments  for  the  several 
shipmnts  received  by  him  as  he  had  agreed  to  do. 

When  Mr.  Oliver  breached  this  contract  with  the  ce- 
ment company,  the  company  was,  of  course,  entitled  to 
recover  from  him  the  value  of  the  goods  previously 
shipped  to  him ;  also  to  the  recovery  of  lawful  damages 
sustained  by  reason  of  his  breach. 

The  damage  sought  to  be  recovered  by  the  cement 
company  is  the  difference  between  the  contract  price  of 
the  cement  ordered  by  Mr.  Oliver  and  the  market  price. 
The  claim  is  that  Mr.  Oliver  agreed  to  take  from  it,  at 
f  1.40  per  barrel,  the  minimum  quantity  of  54,000  barrels 
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during  the  term  of  this  contract,  which  ended  January  1, 
1908.  It  is  shown  that  he  he  only  took  24,235  barrels, 
when  he  should  have  taken  54,000  barrels,  a  difference  of 
29,765  barrels.  It  is  said  that  on  January  1,  1908,  the 
market  price  of- cement  had  declined  to  fl.20  per  barrel, 
and  that  therefore  tlie  cement  company  was  entitled  to 
have  as  damages  from  SJ^r.  Oliwr  twenty  cents  a  barrel 
on  29,765  barrels,  the  difference  between  the  number  of 
barrels  he  bought  and  the  number  he  agreed  to  buy. 

The  cement  company  in  this  case  elected  to  keep  this 
property  as  its  own  after  the  breach,  and  to  recover  from 
Mr.  Oliver  the  difference  between  the  contract  price  and 
the  market  price.  This  it  had  a  right  to  do.  Mayherry 
V.  LiUy  Mill  Company,  112  Tenn.,  565,  8  S.  W.,  401 ;  Cole 
v.  T^icarello,  104  Tenn.,  65,  56  S.  W.,  850.  The  difference 
between  the  contract  price  and  the  market  value,  how- 
ever, must  be  calculated  as  of  the  time  and  place  of  de- 
livery under  the  contract.  It  is  so  stated  in  the  cases 
cited  and  others  there  referred  to. 

Although  the  question  seems  not  to  have  heretofore 
arisen  in  this  State,  it  is  well  settled  in  other  jurisdic- 
tions that  when,  under  the  contract,  goods  are  to  be  de- 
livered by  installments  or  at  stated  periods,  the  time  of 
delivery  will  be  the  date  for  the  delivery  of  each  install- 
ment successively;  the  damage  being  the  aggregate  of 
these  differences,  estimate<l  as  of  these  respective  dates. 
Sutherland  on  Damages,  section  651 ;  Wood's  Mayne  on 
Damages,  section  206. 

**The  law  is  that  where  goods  are  to  be  delivered  in  in- 
stallments, or  as  requested  by  the  purchaser,   the  true 
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measure  of  damages  is  the  difference  between  tbe  con- 
tract price  and  the  market  price  or  value  at  the  times 
when  such  articles  were  required  ordered."  Sagola 
Lumber  Co.  v.  Chicago  Title,  etc.,  Co.,  121  111.  App., 
298. 

"\Miere  the  goods  are  to  be  delivered  by  installments, 
and  there  is  a  failure  to  deliver  two  or  more,  or  all,  of 
the  installments,  the  proper  measure  of  damages  is  the 
sum  of  the  differences  between  the  contract  and  market 
prices  of  the  quantity  of  each  installment  not  delivered 
at  the  respective  times  of  delivery  and  place  of  delivery." 
Johnson  V.  Allen,  78  Ala.,  392,  56  Am.  Rep.,  34.  See, 
also,  Crescent  Hosiery  Co.  v.  Mobile  Cotton  Mills.  140  N. 
C,  452,  53  S.  E.,  140,  6  Am.  &  Eng.  Ann.  Cas.,  164.  A 
note  under  this  case  collects  many  cases,  English  and 
American,  and  they  are  uniform  in  announcing  the  rule 
to  be  as  stated  above.  We  regard  this  rule  sound. 

So  the  cement  company  is  not  entitled  to  recover  from 
Mr.  Oliver,  as  of  the  date  of  the  expiration  of  the  con- 
tract, the  difference  between  the  contract  price  and  the 
market  price  of  the  entire  amount  of  cement  he  con- 
tracted for  and  failed  to  take  upon  the  stipulated  terms; 
but,  as  the  cement  was  to  be  delivered  in  installments  of 
approximately  5,400  barrels  per  month,  it  can  only  re- 
cover the  sum  of  the  differences  between  the  contract 
and  market  prices  of  that  number  of  barrels  for  each 
month  that  the  breach  existed. 

Referring  to  the  testimony  of  the  officers  of  the  cement 
jompany,  we  find  it  stated  by  them  that  the  cement 
i!)arket  began  to  sag  a  little  during  the  month  of  S^^ptem- 
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ber,  but  there  Av^ns  no  substantial  break  in  prices  until 
October,  1907.  It  is  true  that,  in  an  affidavit  permitted 
to  be  filed  in  this  case  by  one  of  the  complainant's  wit- 
nesses, it  is  attempted  to  be  shown  that  there  was  a 
slight  difference  between  the  market  price  of  cement  and 
the  contract  price  during  the  months  of  August  and  Sep- 
tember. We  prefer,  however,  to  take  as  true  the  state- 
ments made  by  these  witnesses  in  their  depositions, 
from  which  we  conclude,  as  said  by  one  of  them, 
that  there  was  no  substantial  break  in  prices  of  this 
commodity  until  October. 

Looking  to  the  evidence,  we  find  that  the  market  price 
of  cement  during  the  month  of  October  was  f  1.25  per 
barrel,  and  during*  the  months  of  November  and  Decem- 
ber was  |1.20  per  barrel.  The  contract  price  was  |1.40 
per  barrel.  Of  course,  complainant  would  not  be  en- 
titled to  recover  damages  for  any  month  prior  to  the 
drop  in  prices.  There  was  no  damage  and  no  loss  during 
such  months.  Complainant,  however,  is  entitled  to  re- 
cover damages  as  follows : 

For  5,400  barrels  during  the  month  of  October,  at  15 
cents  per  barrel.  $810. 

For  5,400  barrels  during  the  month  of  November,  at 
twenty  cents  per  barrel,  $1,080 ;  and  a  like  sum  for  the 
month  of  December, 

The  total  amount  of  complainant's  damages  on  this 
basis  will  be  $2,970. 

The  chancellor's  decree  on  the  notes  will  be  affirmed. 
As  to  damages,  his  decree  will  be  modified,  so  as  to  in- 
crease the  amount  to  $2,970.  Defendant  will  pay  the 
costs. 
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State  i\  Cakl  White  et  al 
{KnoxmUe.    September  Term,  1911.) 

1.  CRIMINAL  LAW.  Judgment  mutt  impose  separate  or  several 
puniehmente  againet  defendants  jointly  convicted,  except  In 
offenses   requiring   Joint   agency. 

Where  two  or  more  persons  Jointly  presented  or  indicted  are 
convicted,  the  Judgment  or  sentence  against  them  must  impose 
separate  or  several  punishments,  unless  the  agency  of  two  or 
more  is  the  essence  of  the  offense,  as  in  conspiracy  or  riot;  for 
each  and  every  person  who  violates  the  criminal  laws  is  sub- 
Ject  to  the  whole  penalty  denounced.     (Post,  pp.  145,  146.) 

2.  SAME.  Same.  Punishment  must  be  inflicted  upon  each  for 
violation  of  four  mile  law. 

The  provision  of  the  four  mile  law  (Acts  1909,  ch.l,  restricting 
the  sales  of  intoxicating  liquors)  that  "any  one*'  violating  it 
"shall  be  punished  by  a  fine  for  each  offense  of  not  less  than 
fifty  dollars  nor  more  than  five  hundred  dollars,  and  be  impris- 
oned for  a  period  of  not  less  than  thirty  days  nor  more  than  six 
months,"  is  mandatory,  so  that,  where  four  persons  were  Jointly 
convicted  of  violating  the  act,  the  court  was  bound  at  least  to 
impose  the  minimum  punishment  on  each  defendant,  and  could 
not  impose  a  Joint  fine  and  imprisonment  on  all.  (Post,  p. 
146.) 

Acts  cited  and  construed:     Acts  1909,  ch.  1. 

Cases  cited  and  approved:  France  v.  State,  6  Bax.,  478;  Need- 
ener  v.  State,  1  Shannon's  Cases,  374;  Tarrant  v.  State,  4  Lea, 
483;  McCampbell  v.  State,  116  Tenn.,  109. 

3.  SAME.  Sentence  of  imprisonment  cannot  be  suspended  until 
next  term. 

The  court  has  no  Jurisdiction  to  suspend,  until  the  next  term, 
that  part  of  the  sentence  imposing  imprisonment  upon  defend- 
ants convicted  of  the  violation  of  a  criminal  statute.  {Poat,  pp. 
146,  147.) 
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4.  SAME.  Same.  Unauthorized  suspension  of  sentence  of  Im- 
prisonment presents  no  question  after  its  expiration. 
Where  the  period  of  unauthorized  suspension  of  the  sentence  of 
imprisonment  has  expired,  such  suspension  presents  no  live 
question  to  be  passed  upon  by  the  supreme  court.  {Post,  p, 
147.) 


FROM  HAMILTON. 


Writ  of  erorr  to  the   Criminal    Court   of   Hamilton 
County.— S.  D.  McReynolds^  Judge. 

Attornet-Genekal  Catrs,  for  State. 

Williams  &  Lancaster,  Spears  &  Lynch,  and  E,  H. 
Williams,  for  defendants. 


Mr.  Chief  Justice  Shields  delivered  the  opinion  of 
the  Court. 

The  defendants,  Carl  White,  John  H.  Conner.  Thos.  P. 
Hagan  and  J.  H.  Kelly  &  Co.,  the  latter  a  corporation, 
were  jointly  presented  by  the  grand  jury  of  Hamilton 
county,  charged  with  unlawfully  selling  intoxicating 
liquors  as  a  beverage  in  violation  of  chapter  1,  Acts  1909, 
commonlv  known  as  the  "Four 'Mile  Law.''  The  case 
was  called  for  trial  March  3,  1911,  and  upon  a  plea  of 
guilty  entered  by  White,  Conner,  and  Hagan  the  court 
adjudged  that  they  were  guilty  of  the  offense  charged  in 
the  presentment,  "and  that  for  such  offense  they  pay  a 
joint  fine  of  flOO  and  the  costs  of  the  case ;  and  that,  in 


17  Gates]        SEPTEMBER  TERM,  1911.  145 

state   V.   White. 

default  of  paying  and  securing  said  fine  and  costs,  they 
he  confined  in  the  common  jail  or  workhouse  of  Hamil- 
ton county  until  the  same  are  worked  out  as  prescribed 
bv  law.^' 

The  defendants  wore  also  severally  adjudged  as 
further  punishment  for  their  offense  to  be  imprisoned 
for  the  term  of  sixty  days,  the  execution  of  which  latter 
judgment,  however,  was  suspended  until  the  next  term 
of  the  court. 

The  case  is  now  before  us  upon  a  writ  of  error  prose- 
cuted by  the  State.  The  error  first  assigned  is  that  the 
trial  judge  erred  in  imposing  a  joint  fine  upon  the  three 
defendants  for  flOO,  the  contention  of  the  State  being 
that  a  separate  tine  of  not  less  than  the  minimum  sum 
imposed  by  the  statute,  $50,  should  have  been  adjudged 
against  each. 

This  contention  is  sound,  and  must  be  sustained. 
Where  two  or  more  persons  jointly  presented  or  indicted 
are  convicted,  the  general  rule  is  that  the  judgment  and 
sentence  against  them  must  be  separate.  There  may  be 
but  one  judgment,  but  the  sentence,  the  punishment, 
must  be  several.  The  only  exceptions  to  ths  rule  are 
cases  where  the  agency  of  two  or  more  is  of  the  essence  of 
the  offense,  as  in  conspiracy  and  riot.  Each  and  every 
one  who  violates  the  criminal  laws  is  subject  to  the 
whole  penalty  denounced.  There  is  no  partnership  in 
crime,  and  there  can  be  no  di^ision  of  the  punishment 
that  follows  its  commission.  Payment  of  a  fine  by  one 
of  several  offenders  cannot  be  allowed  to  relieve  others 
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equally  guilty  any  more  than  the  imprisonment  of  one 
will  satisfy  the  law  as  to  others.  The  guilt  of  one  neither 
enhances  nor  mitigates  that  of  the  others.  Every  one  is 
answerable  for  his  own  offense.  Where  the  law  imposes 
a  minimum  fine  for  an  offense  committed,  and  several 
are  jointly  indicted,  each  one  adjudged  guilty  is  severally 
subject  to  it  and  must  be  so  sentenced.  Otherwise,  one 
of  them  might  be  required  to  pay  the  entire  joint  fine 
imposed  to  obtain  his  liberty  by  the  default  of  the  others, 
and  thus  the  latter  escape  all  punishment.  This  would 
work  injustice  to  defendants.  The  authorities  upon  this 
question  seem  to  be  in  accord.  Wharton's  Pleading  & 
Practice,  sections  314-940;  19  Ency.  PI.  &  Pr.,  p.  468; 
Bishop's  New  Criminal  Law,  sections  954-957. 

The  four  mile  law  jwovides  that  '^any  one"  violating 
its  provisions  "shall  be  punished  by  a  fine  for  each  of- 
fense of  not  less  than  $50  nor  more  than  $500  and  be  im- 
prisoned for  a  period  of  not  less  than  thirty  days  nor 
more  than  six  months."  This  is  mandatory.  The  courts 
have  no  discretion  upon  a  ^lerdict  of  guilty  by  a  jury,  or 
a  plea  of  guilty,  to  impose  less  than  the  minimum  nor 
more  than  the  maximum  fine  and  imprisonment  pre- 
scribed upon  each  defendant.  France  v.  State,  6  Baxt, 
478;  NeeJcner  v.  State,  1  KShan.  Cas.,  37'4;  Tarrant  v. 
State,  4  Lea,  483;  McCaphcll  v.  State,  116  Tenn.,  109,  93 
S.  W.,  100. 

Error  is  also  assigned  upon  the  action  of  the  trial 
judge  in  suspending  the  imprisonment  severally  im- 
posed upon  the  defendants.  While  this  action  was  be- 
yond the  power  of  the  trial  court  as  held  in  another  ciise 
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at  this  term,  the  period  of  the  suspension  appears  to  have 
expired,  and  therefore  this  is  not  a. live  question  to  be 
passed  upon  in  this  case  and  is  not  done. 

The  judgment  will  be  corrected  so  as  to  impose  the 
minimum  fine  denounced  by  the  statute  upon  each  of  the 
defendants,  but  for  cost«  it  will  be  joint,  as  there  is  only 
one  case. 
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Chattanooga  Plow  Company  v.  W.  P:  Hays^  County 

Court  Clerk,  et  al. 

(Knoxville.    September  Term,  1911.) 

1.  TAXATION.  Manufacturer  of  Implements  telling  tame  to 
Jobbers  and  commission  merchants  only  is  not  a  "dealer"  or 
''merchant/'  within  the  meaning  of  the  taxation  laws. 

A  manufacturer  of  agricultural  implements  is  not  a  "dealer"  or 
"merchant/'  within  the  meaning  of  our  revenue  and  assess- 
ment laws  (Acts  1907,  ch.  602,  sees.  8,  26,  and  27,  and  Acts  1909, 
ch.  479,  sec.  3),  providing  for  the  taxation  of  dealers  and  mer- 
chants where  the  sales  of  the  manufactured  articles  are  made, 
without  a  dealer's  profit,  to  jobbers  and  commission  merchants 
only,  and  the  only  profit  taken  is  for  the  manufacturing.  {Poit, 
pp.  150-158.) 

Acts  cited  and  construed:  Acts  1907,  ch.  602,  sees.  8,  26,  27; 
Acts  1909,  ch.  479,  sec.  3. 

Cases  cited  and  distinguished:  Webb  v.  State,  11  Lea,  662;  Tay- 
lor V.  Vincent,  12  Lea,  282;  Kurth  v.  State,  86  Tenn.,  137;  Steel 
&  Wire  Co.  v.  Speed,  110  Tenn.,  524;  Kelly  v.  State,  123  Tenn., 
516. 

2.  SAME.  Construction  of  statutes  by  executive  officers  in 
favor  of  taxpayers,  and  long  acquiesced  in,  Is  entitled  to  great 
consideration. 

A  construction  placed  upon  a  statute  by  the  officers  whose  duty  it 
is  to  execute  it  is  entitled  to  great  consideration,  especially 
is  this  so  as  respects  statutes  prescribing  penalties  or  levying 
taxes  and  impositions,  where  the  executive  construction  has 
been  Id  favor  of  the  persons  affected,  and  acquiesced  in  by  the 
State  authorities.     (Post,  p.  155.) 

Cases  cited  and  approved:  Insurance  Co.  v.  Hoge,  21  How.,  35; 
United  States  v.  Compania,  209  U.  S.,  337;  United  States  v. 
1412    Gallons  of  Distilled  Spirits,  10  Blatchf.,  428. 
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3.  SAME.  Same.  Statutes  levying  taxes  will  not  be  extended  by 
Implication  beyond  their  clear  Import,  and  doubts  will  be 
resolved  In  favor  of  taxpayers. 

Statutes  levying  taxes  or  duties  upon  citizens  will  not  be  extended 

by  implication  beyond  the  clear  import  of  the  language  used, 

nor  will  their  operation  be  enlarged  so  as  to  embrace  matters 

not  specifically  pointed   out,   although  standing  upon  a  close 

analogy;   and  all  questions  of  doubt  will  be  resolved  against 

the  government,  and  in  favor  of  the  citizen,  because  burdens 

are  not  to  be  imposed  beyond  what  the  statute  expressly  imports. 
(Po8t,  p,  156.) 

Cases  cited  and  approved:  Memphis  v.  Bing,  94  Tenn.,  644; 
English  Y.  Crenshaw,  120  Tenn.,  531;  Crenshaw  v.  Moore,  124 
Tenn.,  528. 

4.  WORDS  AND  PHRASES.     A  "dealer"  is  defined. 

In  the  most  restricted  sense,  a  "dealer"  is  one  who  takes  profit  in 
the  distribution  of  goods  and  wares  to  the  trade,  in  addition 
to  the  manufacturer's  profit.     {Postf  p,  156.) 

5.  SAME.  Same.  Manufacturers,  merchants,  and  dealers  are 
defined  and  distinguished;  manufacturer  becomes  a  merchant, 
when. 

A  "manufacturer"  is  one  engaged  In  making  materials,  raw  or 
partly  finished,  into  wares  suitable  for  use.  A  "merchant"  is 
markedly  distinguished  from  a  manufacturer,  in  that  he  sells 
1;o  earn  a  profit,  and  the  manufacturer  sells  to  take  a  profit 
already  earned.  While  a  manufacturer  selling  his  own  manu- 
factured articles  is  a  dealer,  still  his  dealings  are  merely  in- 
cidental to  his  occupation  of  manufacturer.  If  a  manufacturer 
deals  as  a  merchant,  either  in  his  own  wares  or  those  of  others, 
he  is  a  merchant;  and  any  course  of  business  by  which  a 
dealer's  profit  is  added  to  that  of  the  manufacturer  would  make 
the  manufacturer  a  merchant.     (Post,  pp.  156-158.) 

Case  cited,  distinguished,  and  approved:  Steel  &  Wire  Co.  v. 
Speed,  110  Tenn.,  524. 
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FROM  HAMILTON; 


Appeal  from  the  Chancery  Court  of  Hamilton  County. — 
T.  M.  MoCoNNELii^  Chancellor. 

Wheeler^  Martin  &  Trimble^  for  complainant. 

Attorney-General  Cates^  Pritchari>  &  Sizer^  and 
Chambliss  &  Chambliss,  for  defendants. 


Mr.  Justice  Lansden  delivered  the  opinion  of  the 
Court. 

The  question  for  decision  in  this  case  is  whether  the 
Chattanooga  Plow  Company,  a  Tennessee  corporation, 
and  a  manufacturer  of  plows,  cane  mills,  and  other  agri- 
cultural implements,  is  a  dealer  or  merchant,  within  the 
meaning  of  our  revenue  statute,  so  as  to  be  liable  for  a 
merchant's  tax.  The  complainant  is  taxed  as  a  manufac- 
turer, and  has  paid  all  taxes  assessed  against  it  as  such. 
Its  business  extends  all  over  the  world,  and  far  more  of 
its  goods  are  exported  to  foreign  lands,  or  shipped  to 
other  States  of  the  United  States,  than  are  used  or  sold 
within  the  State  of  Tennessee.  Less  than  ten  per  cent, 
of  its  sales  are  made  in  Tennessee.  Most  of  complain- 
ant's goods  are  manufactured  to  fill  orders  already  re- 
ceived.   Some  are  made  up  in  order  to  keep  its  factory 
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in  operation  and  its  men  employed  when  orders  for 
goods  have  not  been  actually  booked,  but  it  is  known 
they  will  be  required  by  dealers  and  commission  mer- 
chants who  handle  its  products.  It  does  not  manufac- 
ture to  keep  stock  on  hand  for  sale  generally.  Its  ware- 
rooms  are  adjacent  to  its  factory,  and  are  places  of  tem- 
porary stx)rage,  and  not  salesrooms.  Its  travelling  men 
begin  in  the  spring  to  take  and  send  in  orders  for  fall 
delivery,  and  in  the  fall  to  take  orders  for  spring  div 
livery.  They  also  take  orders  for  immediate  delivery.' 
It  does  not  keep  any  goods  on  exhibit.  Its  plows,  cane 
mills,  and  other  products  are  not  put  together  and  set  up 
in  its  warehouse,  but  are  knocked  down  ready  for  ship- 
ment. They  merely  pass  from  the  different  departments 
where  made  into  the  warehouse  or  shipping  departments, 
and  pass  on  througli  to  wagons  or  railroad  cars.  It  has 
no  storerooms,  salesrooms,  or  place  of  business  apart 
from  its  factory.  All  of  its  products  are  sold  by  mer- 
chants who  keep  them  on  exhibit  and  sale. 

Complainant  has  been  in  business  in  Hamilton  county, 
Tenn.,  for  twenty-eight  yeare,  and  has  never  been  called 
upon  to  pay  any  license,  or  privilege  taxes,  in  the  nature 
of  the  taxes  now  demanded.  The  defendants  are  seek- 
ing to  hold  the  complainant  liable  for  a  merchant's  tax, 
together  with  fifteen  per  cent,  penalties,  alleged  to  have 
accrued  thereon  for  three  years. 

The  acts  of  the  assembly,  which  it  is  insisted  mak^ 
complainant  liable  for  the  tax  demanded,'  are  chapter 
479,  Acts  of  1909,  section  3  of  which  provides  as  follows : 
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"That  all  merchants  shall  pay  an  ad  valorem  tax  upon 
the  average  capital  invested  by  them  in  their  business  of 
fifty  cents  on  the  $100,  tliirty-five  cents  of  which  shall  be 
for  State  purposes  and  fifteen  cents  for  school  purposes; 
and  a  privilege  tax  of  fifteen  cents  on  each  f  100  worth 
of  taxable  property,  seven  and  one-half  cents  of  which 
shall  be  for  school  purposes  and  seven  and  one-half  cents 
for  State  purposes.- ' 

Assessment  Act  1907,  c.  602,  section  26,  defines  the 
'tenn  "merchant"  as  follows : 

'•AH  persons,  copartnerships,  or  corporations  engaged 
in  trading  or  dealing  in  any  kind  of  goods,  wares,  mer- 
chandise, either  on  land  or  in  steamboats,  wharf  boats, 
or  other  craft  stationed  or  plying  in  the  waters  of  this 
State,  and  confectioners,  whether  such  goods,  wares,  or 
merchandise  be  kept  on  hand  for  sale  or  the  same  be 
purchased  and  delivered  for  profit  as  ordered." 

Section  26,  subsec.  1,  of  the  assessment  act,  defines 
the  method  of  applying  the  rates  of  taxation  provided 
by  the  act  of  1909,  supra,  to  be  upon  the  average  a^mount 
of  capital  invested  by  the  merchant  in  his  business.  Sec- 
tion 27  provides  as  follows : 

"That  no  merchant,  firm,  company,  copartnershijj,  cor-, 
poration,  agent,  or  trader  shall  commence  or  continue  a 
business  declared  to  be  a  privilege  under  this  act  or 
the  revenue  act  in  any  county  of  this  State  without  ob- 
taining license  from  the  clerk  of  such  county  in  accord- 
ance with  the  previous  provisions  of  tliis  act." 

Class  9  of  section  8  is  defined  as  follows : 
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"All  personal  property  which  is  a'  part  of  the  capital 
invested  in  the  business  of  a  merchant,  commission,  or 
auction  merchant,  factors,  or  manufacturers  shall  not  be 
assessed  separately  as  personalty,  but  shall  be  assessed 
as  part  of  the  capital  as  provided  in  section  26th  this 
act'' 

Under  the  foregoing  statutes,  it  is  insisted  by  the 
State  that  the  allegations  of  the  bill  show  that  the  com- 
plainant is  a  trader  or  dealer  in  goods,  wares,  and  mer- 
chandise, and  is  therefore  a  merchant,  as  defined  by  sec- 
tion 26,  act  of  1907,  supra.  It  is  insisted  that  the  com- 
plainant falls  within  the  authority  of  Kurth  v.  State,  86 
Tenn.,  137,  5  S.  W.,  593;  Well  v.  State.  11  Lea,  662,  and 
American  Steel  d  Wire  Co.  v.  Speed,  110  Tenn.,  524,  75 
S.  W.,  1037,  100  Am.  St.  Rep.,  814.  The  learned  at- 
torney-general interprets  the  foregoing  cases  as  holding 
that  a  manufacturer,  selling  his  own  manufactured  ar- 
ticles, is  a  dealer,  although  he  does  not  buy  to  sell  again, 
and  is  taxable  as  such. 

We  will  first  obser\ie  that  Kvrth  v.  State,  Webh  v. 
State,  and  Taylor  v.  Vincent,  12  Lea,  282,  47  Am.  Rep., 
338,  are  whisky  cases,  invx)lving  the  status  of  whisty 
dealers  under  the  whisky  revenue  statutes,  and,  there- 
fore, do  not  fall  within  the  same  class  of  authority  as 
American  Steel  &  Wire  Company  v.  Speed,  It  has  been 
determined  by  this  court,  and  we  think  it  is  generally 
understood  by  the  profession,  that  statutes  enacted  for 
the  purpose  of  raising  revenue  upon  intoxicating  liquors 
have  a  two-fold  legislative  purpose,  and  their  enforce- 
ment has  been  administered  with  this  double  purpose  in 
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view.  They  not  only  provide  reA'enue  for  the  go\iern- 
ment,  but  such  revenues  are  placed  at  a  high. figure,  so 
that  tlie  collection  of  them  aids  materially  in  the  regula- 
tion of  the  traffic.  Kelly  &  Co.  v.  State,  123  Tenn.,  516, 
132  S.  W.,  193.  This  was  recognized  by  the  court  in 
Kurth  V.  State,  though  not  expressly  stated  in  terms.  In 
that  case  the  court,  speaking  through  Mr.  Justice  Lur- 
ton,  said : 

"If  the  sale  of  wine  under  the  circumstances  of  this 
case  may  be  made  without  license,  then  every  distiller, 
or  other  manufacturer  of  liquor  out  of  the  produce  of 
the  State,  can  become  a  tippler,  and  the  regulation  of  the 
business  of  selling  liquors  as  regulated  by  statute  prac- 
tically swept  away.  In  the  contest  between  the  taxed 
liquor  dealer  and  the  untaxed  class  of  manufacturers 
the  former  would  go  down,  the  revenues  of  the  State 
would  be  largely  depleted,  and  the  business  or  occupa- 
tion of  selling  liquors  become  the  only  untaxed  occupa- 
tion." 

Such  statutes  rest  both  upon  the  taxing  jK>wer  and  the 
police  poAver.  While  revenue  is  derived  from  them,  its 
collection  is  a  wholesome  and  valuable  police  regulation 
of  a  business  that  is  generally  regarded  as  injurious  to 
the  public  morals. 

So  this  line  of  cases,  while  entirely  sound,  is  not 
parallel  to  the  case  under  consideration,  and  may  be  dis- 
missed without  further  comment.  Before  determining 
the  nature  of  the  complainant's  occupation  or  business, 
it  is  proper  to  remark  that  the  assessment  and  revnue 
statutes  of  this  State,  in  force  for  a  great  number  of 
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years,  have  been  similar  in  their  terms  to  those  under 
consideration,  and  the  executive  department  of  the 
government  has  never  before  construed  them  as  impos- 
ing a  merchant's  or  dealer's  tax  upon  manufacturers 
such  as  complainant.  The  construction  placed  upon  a 
statute  by  the  officers  whose  duty  it  is  to  execute  it  is 
entitled  to  great  consideration.  United  States  v.  Cere- 
cedo  Hermatids  Y  Campania,  209  U.  S.,  337,  28  Sup.  Ct, 
532,  52  L.  Ed.,  821 ;  Union  Insurance  Company  v.  Hoge, 
21  How.,  35,  16  L.  Ed.,  61 ;  Cyc,  vol.  36,  p.  1140.  The 
weight  of  such  construction  is  of  especial  force  in  the 
case  of  statutes  prescribing  penalties,  or  levying  imposi- 
tions, where  the  executive  construction  has  been  in  favor 
of  the  persons  affected.  United  States  v.  1,412  Oallons 
of  Distilled  Spirits,  10  Blatohf.,  428,  Fed.  Cas.,  No. 
15,960. 

It  is  also  a  settled  rule  of  interpretation  in  this  State 
that  statutes  levying  taxes  or  duties  upon  citizens  will 
not  be  extended  by  implication  beyond  the  clear  import 
of  the  language  used,  nor  will  their  operation  be  enlarged 
so  as  to  embrace  matters  not  specifically  pointed  out,  al- 
though standing  upon  a  close  analogy.  All  questions  of 
doubt  arising  upon  the  construction  of  the  statute  will 
be  resoWed  against  the  government,  and  in  favor  of  the 
citizen,  because  burdens  are  not  to  be  imposed  beyond 
what  the  statute  expressly  imports.  English  v.  Creti- 
Shaw,  120  Tenn.,  531, 110  S.  W.,  210, 17  L.  R.  A.  (N.  S.), 
753, 127  Am.  St.,  Rep.  1025;  Memphis  v.  Bing,  94  Tenn., 
644,  30  S.  W.,  745;  Crensliaio  v.  Moore,  124  Tenn.,  528, 
137  S.  W.,  924. 
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With  the  foregoing  rules  of  construction  in  view,  can 
it  be  said  that  the  complainant  is  a  merchant,  or  dealer, 
in  the  sense  that  it  is  liable  for  an  occupation  tax  bb 
such?  We  think  not.  The  most  restricted  definition 
that  can  be  given  to  the  term  ^'dealer"  is  one  who  takes 
profit  in  the  distribution  of  goods  and  wares  to  the  trade, 
in  addition  to  the  manufacturer's  profit.  A  manufac- 
turer is  one  engaged  in  making  materials,  raw  or  partly 
finished,  into  wares  suitable  for  use.  Anderson's  Dic- 
tionary of  Law;  Webster.  The  marked  distinction  be- 
tween a  manufacturer  and  a  merchant  is  that  the  mer- 
chant, or  dealer,  sells  to  earn  a  profit,  and  the  manufac- 
turer sells  to  take  profit  already  earned.  He  must  buy 
the  materials  out  of  which  to  make  his  finished  product, 
and  he  must  sell  the  product  of  his  factory  after  it  is 
finished.  But  such  dealings  are  not  his  occupation.  The 
one  supplies  him  with  the  materials  with  which  to  pur- 
sue it,  while  the  other  merelv  enables  him  to  take  the 
profit  earned. 

All  the  useful  secular  occupations  are  conducted  for 
profit.  A  fair  return  upon  the  capital  invested  by  the 
owner,  reasonable  compensation  for  the  organization 
and  management  of  the  business,  a  just  wage  for  the 
laborer,  are  honorable  incentives  to  useful  human  en- 
deavor, and  constitute  the  real  value  of  the  occupation. 
Whatever  form  of  activity  the  occupation  may  take,  its 
final  and  ultimate  purpose  is  ta  reap  the  rewards  of 
risk,  thought,  and  labor  in  the  realization  of  profit.  The 
occupation  itself  cannot  be  separated  from  the  right  to 
take  profits  earned  in  its  pursuit.     The  right  to  take 
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profit  inheres  in  the  right  to  pursue  the  occuptation. 
Were  it  not  so,  the  energies  of  the  industrial  world 
would  become  paralyzed  and  the  labor  of  free  men  would 
be  no  better  than  that  of  felons.  Civilization,  as  we 
know  it,  would  crumble  with  decay,  and  all  profitable 
enterprise  would  come  to  an  end. 

The  complainant  sells  nothing  except  the  product  of 
its  own  factory,  and  does  not  sell  that  for  a  dealer's 
profit.  Its  only  sales  are  to  jobbers  and  commissic^n  men, 
and  the  only  profit  it  takes  is  for  manufacturing  the 
articles  sold.  While  it  deals,  and  is  a  dealer,  its  deal- 
ings are  merelj'  incidental  to  its  occupation  of  manufac- 
turer. The  case  of  American  FUtecl  d  Wire  Company  v. 
f^pced,  supra,  is  not  in  conflict  with  the  views  here 
stated.  That  was  the  case  of  a  manufacturer  dealing  as 
a  merchant.  If  he  deals  as  a  merchant,  either  in  his 
own  wares  or  those  of  others,  he  is  a  merchant.  Any 
course  of  business  by  which  a  dealer's  profit  is  added 
to  that  of  the  manufacturer  would  make  the  manufac- 
turer a  merchant.  The  Steel  &  Wire  Company  added  a 
middleman's  profit  to  that  which  it  had  earned  as  a 
manufacturer  by  massing  its  wares  made  in  different 
States  at  Memphis  and  distributing  them  to  the  trade 
from  warehouses  there.  It  was  held  to  be  a  dealer,  not 
because  the  warehouses  in  Mempliis  were  widely  sepa- 
ratd  from  its  various  factories  in  other  States,  but  be- 
cause it  was  enabled  to  add  a  profit  to  that  which  it 
could  have  received,  had  it  distributed  its  wares  from 
its  factories  by  the  course  of  dealing  with  the  ware- 
houseman and  transfer  company  and  river  transporta- 
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tion.  This  was  clearly  capital  invested  in,  and  labor 
added  to,  the  finished  product  in  order  to  earn  a  profit 
in  the  business  of  distributing  the  wares  to  the  trade. 
It  is  easily  distinguishable  from  the  initial  sale  by  manu- 
facturer to  distributor.  It  does  not  alter  the  case  that 
the  profit  was  derived  from  cheaper  transportation, 
economy  in  handling  the  goods,  or  whatever  its  source. 
It  was  a  dealer's  and  not  a  manufacturer's  profit,  earned 
ui)on  additional  investment  in  and  labor  bestowed  upon 
the  wares,  after  their  manufacture,  in  the  process  of  dis- 
tributing them  to  the  trade.  The  goods  were  massed  in 
and  distributed  for  profit  from  this  State,  and  were 
therefore  taxable  here. 

But  the  case  of  complainant  is  the  converse  of  the 
case  of  the  American  Steel  &  Wire  Company.  The  com- 
plainant has  no  storerooms  apart  from  its  factory,  and 
does  not  store  its  wares,  except  to  fill  orders  received, 
or  which,  as  a  result  of  many  years  of  experience  and 
close  business  calculation,  it  can  safely  anticipate.  The 
only  profit  it  seeks  or  receives  in  the  act  of  distributing 
its  wares  is  the  profit  earned  in  manufacturing  them. 
This,  we  think,  clearly  shows  that  it  is  not  a  merchant, 
and  is  not  liable  for  the  occupation  tax  sought  to  be  im- 
posed upon  it.  The  result  is  that  the  decree  of  the  chan- 
cellor is  affirmed,  and  upon  the  agreement  of  counsel  in 
the  record  the  temporary  injunction  heretofore  granted 
will  be  made  perpetual. 
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J.  T.  Smith  et  al.  v.  O.  Cross  et  ah 
(Knoxville.    September  Term,  1911.) 

1.  STATUTES  OF  LIMITATIONS.  Deed  fraudulent  and  void  as 
against  minors  may  be  an  assurance  of  title  under  adverse 
possession. 
Although  a  deed  of  conveyance  of  land  is  fraudulent  and  void 
as  against  the  minor  owners,  yet,  if  it  puri)ort8  on  its  face  to 
convey  an  estate  in  fee,  it  is  an  assurance  of  title,  so  that  the 
statutes  of  limitations  will  run  in  favor  of  the  adverse  pos- 
sessor holding  under  said  deed,  and  will  perfect  his  title  after 
the  requisite  period  of  adverse  possession.     (Post,  pp.  167-170.) 

Cases  cited  and  approved:  Gray  v.  Darby,  M.  &  Y.,  396;  Love 
V.  Shields,  3  Yerg.,  408;  Vance  v.  Johnson,  10  Humph.,  214; 
Blantlre  v.  Whitaker,  11  Humph.,  313,  317,  318;  Clark  v.  Chase, 
5  Sneed,  636;  Hunter  v.  O'Neal,  4  Bax.,  494;  Thurston  v.  Uni- 
versity, 4  Lea,  513  (and  citations) ;  Nelson  v.  Trigg,  4  Lea,  701 
(and  citations);  Ramsey  v.  Quillen,  5  Lea,  184;  McBee  v. 
Bearden,  7  Lea,  731;  Goodloe  v.  Pope,  3  Shannon's  Cases,  634; 
Hubbard  v.  Godfrey,  100  Tenn.,  150;  Boro  v.  Hidell,  122  Tenn., 
80,  99. 

Case  cited  as  overruled:     Waterhouse  v.  Martin,  Peck,  392,  409. 

2.  SAME.  Husband  Jointly  occupying  wife's  land  with  her 
cannot  assert  adverse  claim  under  adverse  possession. 
The  wife's  possession  of  land,  held  Jointly  with  her  husband, 
under  an  assurance  of  title  conveying  to  her  an  estate  in  fee 
therein,  presumptively  inures  to  her  benefit  under  the  statutes 
of  limitations,  though  the  husband  receives  a  grant  from  the 
State  covering  the  same  land  which  conveyed  nothing  because 
the  State  had  previously  granted  the  land;  for  the  law  will 
not  permit  the  husband,  while  living  with  his  wife  and  in  Joint 
possession  of  her  land,  or  occupying  her  land  with  her,  to 
assert  an  adverse  claim  to  the  land  under  adverse  possession. 
(Post,  pp.  170-172.) 
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Constitution  cited:     Sched.    4  to  const,  of  1870. 

Gases  cited  and  approved:  Fancher  v.  De  Montegre,  1  Head,  40, 
41;  Ramsey  v.  Quillen,  5  Lea,  184,  192;  Templeton  v.  Twitty, 
88  Tenn.,  595;   Woodruff  v.  Roysden,  105  Tenn.,  491. 

3.  SAME.  Same.  Presumption  that  the  poeseeslon  Is  with  the 
legal  title. 

The  legal  presumption  is  that  the  possession  of  land  is  in  the 

person  having  the  legal  title.     {Postj  p.  171.) 

Cases  cited  and  approved:  Foster  v.  Jordan,  2  Swan,  476,  480, 
481;  Welcker  v.  Staples,  88  Tenn.,  49,  51;  McLemore  v.  Duri- 
vage,   92  Tenn.,   482,  492. 

4.  SAME.  Same.  Same.  Wife's  land  so  acquired  by  adverse 
possession  descends  to  heirs,  subject  to  husband's  curtesy. 

Where  husband  and  wife  jointly  hold  the  adverse  possession  of 
land  under  her  assurance  of  title  for  more  than  seven  [Successive 
years,  the  title  becomes  vested  in  her  under  the  statute  of 
limitation  (section  4456  of  Shannon's  Code);  and  upon  her 
death  descends  to  her  heirs  at  law,  subject  to  the  husband's 
tenancy  by  the  curtesy.     {Post,  p.  172.) 

Code  cited  and  construed:  Sec.  4456  (S.);  sec.  3459  (M.  &  V.); 
sec.  2763  (T.  &  S.  and  1858). 

Case  cited  and  approved:     Templeton  v.  Twitty,  88  Tenn.,  595. 

5.  SAME.  Same.  Same.  Same.  Tenant  by  curtesy  or  his 
grantees  cannot  acquire  title  adverse  to  remaindermen  by 
adverse   possession. 

Since  a  tenant  by  the  curtesy  is  at  least  a  quasi  trustee  for 
the  remaindermen,  and  holds  possession  for  the  protection  of 
the  fee  as  well  as  of  his  own  estate,  he  cannot  impair  the 
remaindermen's  interest  by  acquiring  title  adverse  to  them; 
and,  therefore,  neither  he  nor  his  grantees  can  acquire  the  fee 
in  the  land  by  adverse  possession  as  against  the  remaindermen, 
because  they  have  no  right  to  possession,  or  to  bring  suit  there- 
for until  the  falling  in  of  the  life  estate.     {Post,  pp.  172,  173.) 
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Cases  cited  and  approved:  King  y.  Sharp,  6  Humph.,  55;  Vaden 
V.  Vaden,  1  Head,  445;  Carver  v.  Maxwell,  110  Tenn.,  75,  83. 

0.  SAME.  State's  second  grant  can  only  serve  as  an  assurance 
of  title  to  be  made  effective  by  adverse  possession. 
The  State's  grant  is  of  no  force  to  transmit  title  to  land  where 
the  State  had  previously  granted  the  same  and  has  no  Interest 
left  which  it  can  grant  or  convey,  and  its  second  grant  can 
only  serve  as  an  assurance  of  title  to  be  made  efltective  by  seven 
years'  adverse  possession  thereunder.  {Post,  pp.  170,  171,  173, 
174.) 

7.  SAME.  Adverse  possession,  to  be  effective  in  perfecting  title^ 
must  be  held  under  a  registered  assurance  of  title. 

One  does  not  acquire  title  to  land  by  adverse  possession  under 
the  State's  second  grant  not  registered  in  the  county  in  which 
the  land  lies,  because  under  our  statute  (Acts  1895,  ch.  38), 
the  adverse  possession  must  be  held  for  seven  years  under  a 
registered  assurance  of  title.     (Postf  pp,  173,  174.) 

Acts  cited  and  construed:     Acts  1895,  ch.  38. 

8.  SAME.  Same.  Erroneous  registration  of  grant  or  deed  was 
immaterial  prior  to  statute  requiring  registration  to  make 
adverse  possession  effective  to  perfect  title. 

Prior  to  the  statute  (Acts  1895,  ch.  38),  requiring  the  adverse 
possession  to  be  held  for  seven  years  under  a  registered  as- 
surance of  title,  as  a  prerequisite  to  the  acquisition  of  title  by 
seven  years'  adverse  possession  thereunder,  the  registration  was 
not  necessary  to  perfect  title  by  adverse  possession  under  the 
assurance  of  title;  and,  therefore,  it  was  immaterial  that  the 
assurance  of  title  was  erroneously  registered.  {Post,  pp.  173, 
.  174.) 

Acts  cited  and  construed:     Acts  1895,  ch.  38. 

Case  cited  and  approved:  Stewart  v.  Harris,  2  Swan,  656;  McBee 
V.  Bearden,  7  Lea,  731,  733. 

125  Tenn. — ^11 
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9.    REGISTRATION.     Erroneous  In  description  is  immaterial,  If 
sufficient  description  Is  registered  to  identify  the  land. 
A  deed  as  registered  Is  sufficient,  though  it  is  erroneously  tran- 
scribed so  as  to  cause  confusion  in  the  boundaries,  where  the 
registration    contains   the   description   as   the  land   on   which 

Josiah  Terry  lived,  if  the  place  Is  prominently  located,  on  a 
public  road,  and  well  known.     (Post,  pp,  174,  175.) 

Dougherty  v.  Chestnutt,  86  Tenn.,  1;  Staub  y.  Hampton,  117  Tenn., 
706,  727. 

10.  SAME.  Purpose  of  registration,  aside  from  adverse  pos- 
session, is  to  give  notice  and  to  prevent  appropriation  by 
grantor's  creditors. 

The  purpose  of  registration,  aside  from  that  required  to  make 
adverse  possession  eflTective  in  perfecting  title,  is  but  to  give 
notice  to  subsequent  innocent  claimants  under  the  maker  of 
the  deed,  and  to  protect  the  land  against  appropriation  by  his 
creditors.     (Post,  p.  175.) 

Code  cited  and  construed:  Sec.  3752  (S.);  sec.  2890  (M.  &  V.); 
sec.  2075  (T.  &  S.  and  1858). 

11.  SAME.  Has  no  bearing  or  relation  to  conflicting  titles  ex- 
cept as  necessary  to  make  deeds  evidence. 

Registration  has  no  bearing  upon,  and  is  unrelated  to,  a  title 
claimed  under  another  and  altogether  diflterent  line  or  source, 
save  when  the  two  come  into  conflict,  and  the  question  is 
whether  a  particular  deed  can  be  introduced  in  evidence  by 
a  plaintifiE  in  ejectment,  where  objection  is  made  thereto  for 
want  of  registration.     {Post,  pp.  175,  176.) 

Case  cited  and  approved:  Wilkins  v.  McCorkle,  112  Tenn.,  688, 
699-702. 

Cases  cited  and  distinguished:  Napier  v.  Elam,  6  Yerg.,  108; 
Ingram  v.  Morgan,  4  Humph.,  66;  Topp  v.  White,  12  Heisk.,  165; 
Frizzell  v.  Rundle.  88  Tenn.,  396,  398,  399;  Embry  v.  Gal- 
breath,  110  Tenn.,  297. 
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12.  ESTOPPEL.     Must  be  pleaded  and  proved. 

Estoppel  by  conduct,  to  be  available,  mast  be  pleaded  and  proved. 
(Post,  p,  176.) 

13.  SAME.  Same.  Party  relying  on  estoppel  must  show  that 
he  was  misled. 

The  party  relying  upon  estoppel  by  conduct  of  the  other  party 
must  show  that  he  was  misled  thereby.     (Post,  p.  176.) 

14.  SAME.  None  to  assert  rights  by  prior  failure  to  do  so  with- 
out knowledge  or  culpable  negligence  In  acquiring  Icnowledge 
of  them. 

One  cannot  be  estopped  from  asserting  his  rights  because  he 
failed  to  assert  them  at  some  prior  time  when  he  had  no 
knowledge  of  them,  unless  his  failure  seasonably  to  acquire 
such  knowledge  was  the  result  of  culpable  negligence.  {Post, 
pp.  176,  177.) 

Cases  cited  and  approved:  Morris  v.  Moore,  11  Humph.,  433; 
Moore  v.  Johnson,  7  Lea,  580,  583;  Taylor  v.  Railroad,  86  Tenn., 
228;  Collins  v.  Williams,  98  Tenn.,  525;  Crabtree  v.  Bank,  108 
Tenn.,  483;    Parkey  v.  Ramsey,  111   Tenn.,   302,  307. 

15.  SAME.     Defense  is  ineffective  where  facts  are  too  indefinite. 
The  defense  of  estoppel  will  not  be  efTective  where  the  facts  are 

too  indefinite  to  permit  the  defendants  to  base  a  solid  de- 
fense on,  as  where  the  defense  of  estoppel  is  based  upon  the 
alleged  fact  that  the  complainants  received  from  their  father 
all  of  the  purchase  money  obtained  by  him  from  the  sale  of 
their  land  inherited  from  their  mother,  and  the  proof  failed 
to  show  how  much  of  such  money  was  derived  from  said  lands. 
(Posts  p.  177.) 

16.  INNOCENT  PURCHASER.  Not  as  against  a  prior  State 
grant. 

Every  one  who  buys  land  takes  the  risk  of  a  grant  prior  to  that 
on  which  his  title  rests;  but  such  grants  are  public  records,  and 
there  need  never  be  any  real  risk  if  the  search  for  prior  grants 
is  prosecuted  with  thoroughness;  and  for  failure  to  make  sucb 
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exhaustive  search,  no  one  can  complain  and  successfully  defend 
under  the  doctrine  of  innocent  purchaser.     (Post,  p.  178.) 

Case  cited  and  approved:  Craig  v.  Leiper,  2  Yerg.,  193,  196, 
197. 

17.  REGISTRATION.  Unregistered  but  proven  deed  Is  good 
between  the  parties  and  may  be  used  In  support  of  a  defensive 
right,  but  not  in  support  of  an  offensive  right,  when. 

A  deed  is  good  between  the  parties  without  acknowledgment  or 
registration,  and  if  it  be  proved  aliunde,  it  may  be  used  as  an 
estoppel  against  the  maker;  and  prior  to  the  statute  (Acts  1895, 
ch.  38),  requiring  assurances  of  title  to  be  registered,  to  be 
effective  in  perfecting  title  under  adverse  possession,  such  un- 
registered  but  proven  deeds  could  be  used  to  support  or  defend 
an  action  of  ejectment,  and  since  said  statute  niay  still  be 
used  to  support  a  defensive  right  under  the  second  section  of 
Acts  1819,  ch.  28  (section  4458  of  Shannon's  Code),  but  not 
under  the  first  section  (sections  4456  and  4457  of  Shannon's 
Code).     (Post,  pp.  178,  179.) 

Acts  cited  and  construed:  Acts  1819,  ch.  28,  sees.  1  and  2;  Acts 
1895,  ch.  38. 

Cases  cited  and  approved:  Stewart  v.  Harris,  2  Swan,  656; 
McBee  v.  Bearden,  7  Lea,  731,  733;  Kittel  v.  Steger,  121  Tenn., 
400. 

18.  MARRIED  WOMEN.  Can  only  convey  her  lands  by  deed  with 
privy  examination,  and  not  by  title  bond. 

It  is  well  established  in  this  State  that  a  married  woman  can 
only  convey  her  lands  by  deed  with  privy  examination,  and  can- 
not convey  by  her  title  bond,  nor  is  she  estopped  by  her  title 
bond  without  refunding  the  purchase  money,  except  perhaps 
where  it  was  paid  into  her  own  hands.     (Post,  pp.  179,  180.) 

Case  cited  and  approved:  Bradshaw  v.  Van  Valkenburg,  97  Tenn., 
316,   323. 
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19.  EJECTMENT.       In    chancery    on    condition    that    purchase 
money  received  be  charged  on  the  land,  when. 

The  money  paid  by  defendant  in  purchasing,  at  Judicial  sale,  the 
land  sought  to  be  recovered  in  ejectment,  and  which  was  dis- 
tributed among  the  complainants  as  if  they  inherited  the  land 
from  their  father,  whereas  they  inherited  it  from  their  mother, 
together  with  the  interest  thereon,  was  properly  charged  on  the 
land  as  a  condition  to  their  recovery  of  the  same  in  ejectment 
in  chancery  as  the  heirs  of  their  mother.     {Postj  p.  180.) 

20.  SAME.     Mesne  profits  to  be  set  off  by  permanent  Improve- 
ments and  taxes  paid. 

The  mesne  profits  should  be  set  oft  in  ejectment  by  such  amount 
as  the  improvements  permanently  enhanced  the  value  of  the 
land,  and  by  the  amount  of  the  taxes  paid  by  the  defendant. 
{Post,  pp.  180,  181.) 


FROM  SCOTT. 


Appeal  from  the  Chancery  Court  of  Scott  County. — 
Hugh  G.  Kyle,  Chancellor. 

Will  D.  Wright^  J.  W.  Scott^  and  W.  C.  Smith^  for 
complainants. 

E.  G.  Foster^  D.  C  Young^  and  R.  Jones,  for  defend- 
ants. 
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Me.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  was  an  ejectment  bill  filed  in  the  chancery  court 
of  Scott  county  to  recover  about  250  acres  of  land.  There 
are  numerous  defendants  Avho  claim  through  inter- 
mediate conveyances  from  one  Richard  Smith,  the  father 
of  the  complainants.  The  latter  claim  through  their 
mother.  The  chancellor  rendered  his  decree  in  favor  of 
the  complainants  as  to  some  of  the  defendants,  and  de- 
nied relief  as  to  others;  the  difference  in  results  as  to 
the  respective  parties  depending  upon  facts  peculiar  to 
the  several  conveyances.  The  complainants  did  not  ap- 
pear from  any  portion  of  the  decree  adverse  to  them  ex- 
cept that  part  which  fixed  the  beginning  corner,  and  the 
western  boundary  line  of  the  250-acre  tract  27  poles  and 
15  links  further  eastward  than  they  contended  the  loca- 
tion should  be.  Upon  this  latter  subject  the  complain- 
ants appealed  and  assigned  error.  All  the  defendants 
against  whom  adverse  decrees  were  rendered  appealed 
and  assignd  errors. 

There  are  certain  questions  which  affect  the  rights  of 
all  of  the  complainants  and  defendants  respectively,  out- 
side of  the  boundary  question  above  mentioned.  This 
latter  we  shall  lay  wholly  out  of  view  until  we  dispose  of 
the  main  controversy. 

The  general  questions  above  referred  to  relate  to  the 
following  facts : 

On  the  20th  day  of  May,  1836,  Josiah  Terry  procured 
a  grant  from  the  State  for  the  250  acres  in  controversy. 
On  the  11th  day  of  September,  1860,  he  conveyed  the 
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land  to  Harmon  Terry,  Miles  Terry,  Jasper  Terry,  and 
Elizabeth  Terry,  the  children  of  his  son  Martin  Terry. 
The  nominal  consideration  expressed  in  this  deed  was 
f500;  but  it  appears  that  the  real  consideration  was  the 
support  and  maintenance  of  Josiah  Terry  and  his  wife 
during  the  rest  of  their  liv^s.  After  a  time  Martin  Terry 
grew  tired  of  the  bargain  and  desired  to  remove  to  some 
land  he  owned  in  a  portion  of  Scott  county,  called  "The 
Wilderness,"  a  few  miles  distant  from  the  250  acres.  In 
order  that  he  might  be  relieved  of  the  burden,  he  induced 
his  sister,  Rachel  Smith,  the  wife  of  the  above-mentioned 
Richard  Smith,  to  undertake  the  care  of  his  father  and 
mother,  and,  as  part  of  the  agreement,  to  take  title  to 
the  land.  This  was  agreed  to.  A  deed  was  made  pur- 
porting to  convey  tlie  land  to  Rachel  Smith,  and  signed 
by  Josiah  Terry,  Martin  Terry,  and  the  children  to 
whom  it  had  been  conveyed  by  Josiah  Terry,  although 
the  latter  were  minors.  This  deed  purported  to  convey 
an  estate  in  fee.  This  was  in  1862.  Rachel  Smith  and 
her  husband  entered  upon  the  land  and  held  possession 
of  it  from  162  to  1891,  when  Rachel  died.  Richard  Smith 
continued  in  possession  of  the  land  until  his  death  in 
1902.  During  the  lifetime  of  Richard  and  Rachel  Smith 
they  conveyed  partp  of  the  tract,  and  there  is  no  contro- 
versy as  to  these.  After  the  death  of  Rachel  Smith,  her 
surviving  husband,  Richard  Smith,  conveyed  the  residue 
of  the  land  to  various  persons,  some  of  whom  still  hold 
the  land  so  conveyed.  Other  vendees  conveyed  to  other 
parties  still,  and  these  to  others.  The  present  holders 
are  the  defendants  herein. 
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The  complainants  do  not  insist  that  the  deed  which 
Rachel  Smith,  obtained,  as  above  stated,  conveyed  to  her 
any  title,  but  claim  that  it  was  good  as  an  assurance  of 
title.  It  is  the  theory  of  complainants  that  when  Rachel 
Smith  and  her  husband  remained  upon  this  land  ad- 
versely for  more  than  seven  years,  indeed  about  eigh- 
teen years  prior  to  her  death,  she  acquired  title,  and  that 
when  she  died  her  husband  was  tenant  by  the  curtesy, 
and  that  his  subsequent  sales  were  good  for  his  lifetime; 
that  they  could  not  sue  his  vendees  until  after  his  death ; 
that  the  present  suit  was  brought  within  se\t?n  years 
after  that  time;  and  that  therefore  no  statute  of  limita- 
tions has  run  against  them. ,  Most  of  the  complainants 
likewise  are  married  women,  and  were  such  at  and  be- 
fore their  mother's  death  and  have  so  remained  since, 
and  they  claim  that  in  no  event  could  the  statute  run 
against  them.  There  were  nine  of  the  children,  but  only 
seven  of  them  sued,  and  the  chancellor  gave  relief  only 
as  to  a  seven-ninths  undivided  interest. 

The  general  defenses  ofTered  as  to  the  whole  case  may 
be  thus  stated : 

1.  It  is  insisted  that  the  deed  from  Josiah  Terry  arid 
others  was  not  good  as  an  assurance  of  title  because  in 
the  body  of  the  deed  Martin  Terry,  the  father  of  four 
of  the  vendors,  purported  to  act  as  their  agent  when  the 
evidence  sliows  that,  although  the  fact  did  not  appear  on 
the  face  of  the  deed,  they  were  minors  and  could  consti- 
tute no  one  their  agent  for  such  purpose ;  also,  that  the 
deed  purports  to  have  been  signed  and  acknowledged  by 
the  children  in  person,  when  the  eTideence,  now  offered. 
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shows  that  neither  of  them  could  read  or  write,  and  they 
were  so  young  they  could  not  have  intelligently  ac- 
knowledged the  instrument.  From  these  facts  it  is  ar- 
gued that  the  deed  was  fraudulent  as  to  the  minors,  and 
so  known  to  Rachel  Smith  at  the  time  of  its  execution, 
and  therefore  the  statute  of  limitations  could  not  run  in 
her  favor  or  in  favor  of  her  heirs  at  law,  citing  Water- 
house  V.  Martin,  Peck,  392,  409.  Although  the  facts  are 
as  above  indicated,  and  the  deed  was  void  as  to  the 
minors,  yet  it  purported  on  its  face  to  convey  an  estate 
in  fee,  and  was  an  assurance  of  title.  Therefore,  the 
satute  would  run,  since  the  law  is  that  if  the  instrument 
purports  to  convey  an  estate  in  fee,  and  adverse  posses- 
sion be  taken  and  held  thereunder,  the  statute  of  limita- 
tions will  run  in  favor  of  such  possession,  even  though 
the  deed  be  in  fact  void,  Vance  v.  Johnson,  10  Humph, 
214;  Clark  v.  Chase,  5  Sneed,  636;  Thurston  v.  Univer- 
sity,  4  Lea,  513,  and  cases  cited;  Nelsoji  v.  Trigg,  4  Lea, 
701,  and  cases  cited ;  Hvbhard  v.  Godfrey,  100  Tenn., 
150,  57  S.  W.,  81.  This  is  true  even  though  the  deed  be 
forged.  Clark  v.  Chase,  supra.  The  case  of  Waterhouse 
v.  Martin  has  been  overruled,  on  the  point  referred  to, 
by  subsequent  cases.  Love  v.  Shields,  3  Yerg.,  408  (in- 
volving a  void  tax  deed,  known  to  be  void  by  the  con- 
vieyee  at  the  time  he  took  it) ;  Goodloe  v.  Pope,  3  Shan. 
Cas.,  634  (a  champortous  deed) ;  (7rcri/  v.  Darby,  Mart. 
&  T.,  396;  Blaniire  v.  Whitaker,  11  Humph.,  313,  317, 
318;  Clark  v.  Chase,  supra;  Hunter  v.  O'Neal,  4  Baxt, 
i9i;  Ramsey  v.  Quillen,  5  Lea,  184;  McBee  v.  Bearden,  7 
I^a,  731;  Boro  v.  Hidell,  122  Tenn.,  80,  9»,  120  S.  W., 
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961,  135  Am.  St.  Rep.,  857 — jUI  involving  cases  of  frau- 
dulent conveyances.  In  Love  v.  Shields,  the  case  of 
Waterhotise  v.  Martin  was  referred  to  by  book  and  page, 
although  the  style  was  not  given.  The  rule  stated  in 
Love  V.  ShieJdsf,  Clark  v.  Chase,  and  other  cases  is  that 
the  statute  made  no  such  exception,  and  the  court  should 
not  and  could  not  make  it.  What  has  been  stated  upon 
the  law  point  is  sufficient ;  but  we  add  that  we  do  not  be- 
lieve Rachel  Smith  was  consciously  guilty  of  any  fraud. 
We  are  convinced  that  she  and  the  family,  including  her 
father,  brother,  and  husband  believed  they  were  making 
a  lawful  substitution  of  Rachel  for  her  brother  Martin 
in  the  care  of  the  old  people,  and  that  by  the  deed  she 
was  but  receiving  reasonable  compensation  for  the  an- 
ticipated service.  The  puri)ose  of  the  adults  was  to 
effect  a  rescission  of  tlie  former  deed  and  the  substitu- 
tion of  a  new  party  to  the  contract,  the  sister  for  the 
brother.  They  dealt  viith  the  rights  of  the  minors,  it  is 
true,  in  a  manner  unwarranted  by  law,  and  the  latter 
could  have  recovered  the  land  if  they  had  sued  in  time. 
The  youngest  is  now,  however,  more  than  fifty  years 
old,  and  the  statute  of  limitations  has  long  since  run  as 
to  them. 

2.  In  order  to  state  the  next  defense  it  is  necessary  to 
recite  a  fact  not  previously  mentioned.  On  the  17th  day 
of  June,  1867,  Richard  Smith  procured  from  the  State  a 
grant  for  600  acres  of  land  which  the  defendants  claim 
entirely  covers  the  250  acres.  They  insist  that  from  the 
date  of  that  grant  the  possession  of  Ricliard  Smith  was 
for  himself,  and  not  in  right  of  his  wife;  also,  that  under 
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the  constitution  of  1870,  Sched.  4,  the  running^of  the  stat- 
ute was  suspended  from  May  6, 1861,  to  January  1, 1867, 
and  this  time  could  not  be  counted ;  that,  leaving  out  this 
period,  there  was  only  that  from  January  1,  1867,  to 
June  16, 1867,  for  the  statute  to  run  in  favor  of  Rachel 
Smith;  and  that  on  the  latter  date  it  began  to  run  in 
favor  of  Richard  Smith  under  his  600-acre  grant. 
Hence  there  was  only  six  months  and  sixteen  days  of  ad- 
verse possession  in  favor  of  Rachel  Smith.  Conceding 
that  the  statute  did  not  begin  to  operate  until  January 
1,  1867,  although  Rachel  and  Richard  Smith  went  into 
possession  in  1862,  its  running  would  not  be  stopped  by 
Richard  Smith's  procurement  of  the  grant  of  June  16, 
1867,  in  his  own  name.  When  the  title,  or  assurance  of 
title,  is  in  the  wife,  the  joint  possession  of  the  husband 
and  wife  inures  to  the  benefit  of  the  wife.  Templeton  v. 
Twitty,  88  Tenn.,  595,  14  S.  W.,  435;  Woodruff  v.  Roys- 
den,  105  Tenn.,  491,  58  S.  W.,  1066,  80  Am.  St.  Rep., 
905. 

The  legal  presumption  is  that  the  possession  is  with 
the  legal  title.  Welcker  v.  Staples,  88  Tenn.,  49,  51',  12 
S.  W.,  340, 17  Am.  St.  Rep.,  869;  McLemore  v.  Dtcrivage, 
92  Tenn.,  482,  492,  22  S.  W.,  207 ;  Foster  v.  Jordan,  2 
Swan,  476,  480,  481.  It  can  make  no  difference  that  the 
husband  is  the  head  of  the  family,  claims  the  property 
as  his  own,  and  apparently  controls  it  as  such;  if  the 
wife  reside  with  him,  and  the  title  is  in  her,  the  law  ad- 
judges the  possession  to  be  hers.  Fancher  v.  De  Monte- 
gre,  1  Head,  40,  41.  The  husband  could  not  change  this 
status  by  procuring,  pending  such  joint  occupation,  a 
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conveyance  to  himself,  since  the  wife  is  not  bound  to 
choose  between  her  husband  and  her  land.  Ramsey  v. 
Quillen,  5  Lea,  184,  192.  At  the  time  Richard  Smith 
received  the  600-acre  grant  from  the  State,  the  latter  had 
no  title  to  so  much  as  covered  the  250  acres,  having  pre- 
viously granted  that  to  Josiali  Terry ;  therefore  the  only 
possible  effect  of  that  action,  so  far  as  concerned  the  250 
acres,  if  it  had  any  effect  at  all,  w^ould  have  been  an  en- 
deavor to  place  himself  in  the  position  of  claiming  ad- 
versely to  his  wife  while  occupying  the  land  with  her, 
and  while  she  waa  lining  in  the  house  with  him  as  his 
wife.  This  would  have  been  absurd.  The  law  would  not 
tolerate  such  a  status;  certainly  would  not  presume  its 
existence.  The  husband  cannot  so  rid  himself  of  the 
presumption  of  law  in  favor  of  the  wife's  possession 
when  with  her  he  enters  upon  land  conveyed  to  her. 
That  presumption  remains  so  long  as  they  occupy  the 
land  as  husband  and  wife,  and  the  conveyance  to  her 
remains  unchanged. 

Therefore,  the  husband  and  wife  having  remained 
upon  the  land  for  more  than  seven  successive  years  from 
January  1,  1867,  indeed  until  her  death  February  2, 
1891,  the  title  became  vested  in  her  under  the  statute  of 
limitations  (Sh.  Code,  section  4456) ;  and  upon  her  death 
descended  to  her  children,  or  descendents  of  such,  as  her 
heirs  at  law,  subject,  however,  to  her  husband's  tenancy 
by  the  curtesy.    Templeton  v.  Twitty^  supra. 

3.  But  it  is  next  said  that  by  Richard  Smith's  occu- 
pancy of  the  land  subsequent  to  his  wife's  death,  and  the 
occupancy  of  those  claiming  under  him,  and  to  whom  he 
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sold,  for  more  than  seven  years,  the  heirs  of  the  wife  were 
digested  of  the  title;  that  is,  that  such  occupancy  was 
adverse,  and  under  the  600-acre  grant,  from  the  death 
of  the  wife.  There  is  nothing  to  show  that  Richard  Smith 
assumed  this  adverse  relation  to  his  children,  imme- 
diately upon  the  death  of  his  wife.  His  legal  relation 
was  that  of  tenant  by  the  curtesy — that  is,  a  life  tenant 
— and  hence  a  trustee,  or  quasi  trustee  at  least,  for  the 
remaindermen.  Vaden  v.  Vaden,  1  Head,  445 ;  King  v. 
Sharp,  6  Humph.,  55  He  could  do  nothing  to  impair  the 
remainderman's  interest,  as  by  acquiring  a  title  adverse 
to  that  interest.  16  Cyc.  (Tit.  Estates),  617.  If  he 
could  not  eflfect  such  acquisition  by  direct  purchase,  it  is 
certain  he  could  not  do  so  by  adverse  possession.  In- 
deed, the  possession  of  the  life  tenant  is  not  adverse  but 
in  harmony  with  the  rights  of  the  remainderman,  since 
the  latter  do  not  ripen  into  a  right  of  possession  until  the 
falling  in  of  the  life  estate;  meantime  the  life  tenant 
holds  for  the  protection  of  the  fee  as  well  as  of  his  own 
estate.  We  conclude  therefore  that  Richard  Smith  con- 
veyed to  his  vendees  or  donees,  as  the  case  may  be,  only 
his  life  estate,  which  he  of  course  had  the  right  to  do, 
and  that  the  possession  of  liis  conveyees  could  not  be 
adverse  to  the  heirs  of  Rachel  Smith,  his  wife,  during  the 
pendency  of  the  life  estate,  since  they  had  no  right  to 
possession,  or  to  bring  suit  therefor  until  the  falling  in 
of  the  life  estate.  Carver  v.  Maxwell,  110  Tenn.,  75,  83, 
71  S.  W.,  752. 

In  addition  to  the  foregoing,  it  is  clear  no  title  could, 
in  any  event,  have  been  acquired    by    Richard    Smith 
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through  adverse  possession  under  his  600-aere  grant,  be- 
cause the  grant  was  not  registered  in  Scott  county  pur- 
suant to  chapter  38,  Acts  of  1895;  his  assumed  adverse 
possession  not  beginning  until  the  death  of  his  wife,  Feb- 
ruary 2, 1891,  therefore  not  having  attained  to  the  statu- 
tory requirement  of  seven  years,  prior  to  the  time  the 
act  was  passed.  The  grant  itself  was  of  no  force  to  trans- 
mit title  to  the  land  in  controversy  because  the  State  had 
previously  granted  the  same  land  to  Josiah  Terry  and 
had  no  interest  left  which  it  could  grant  or  convey.  Its 
"new  grant  thereafter  could  only  serve  as  an  assurance  of 
title,  to  be  made  effective  by  seven  years'  adverse  pos- 
session thereunder,  as  the  deed  of  any  private  person, 
and  like  such  deed  required  to  be  registered  in  the 
county  where  the  land  lay.  This  is  in  accordance  with  the 
very  terms  of  the  Acts  of  1895,  ch.  38.  This  act  declared 
that  no  title  should  be  vested  by  virtue  of  adverse  pos- 
session unless  the  "conveyance,  devise,  grants  or  other 
assurance  of  title"  under  which  such  possession  was 
claimed,  should  have  been  registered  for  the  full  term  of 
seven  years  in  the  county. 

4.  The  point  is  made  that  Rachel  Smith  acquired  no 
title  by  adverse  possession  under  the  deed  made  to  her  by 
Josiah  Terry,  Martin  Terry,  and  the  children  of  the  lat- 
ter on  the  14th  day  of  April,  1862,  because  that  deed,  as 
registered  in  1865,  owing  to  the  confusion  of  boundaries, 
in  transcribing  the  deed  upon  the  books  of  the  county 
register,  purported,  so  far  as  the  calls  were  concerned, 
to  convey  only  one  small  corner  of  the  land  really 
covered  by  the  original.  But  prior  to  the  act  of  J.895 
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above  referred  to  registration  of  an  assurance  of  title 
was  not  required  as  a  prerequisite  to  the  acquisition  of 
title  by  seven  years'  adverse  possession  thereunder. 
Stewart  v.  Harris^  2  Swan,  656;  HcBee  v.  Bearden^  7 
Lea,  731,  733.  Rachel  Smith's  title  was  perfected  by 
seven  gear's  adverse  possession  long  prior  to  1895.  How- 
ever, the  deed,  even  as  registered,  also  described  the 
land  as  that  on  which  Josiah  Terry  lived.  This  would 
have  been  sufficient,  because  the  place  was  prominently 
located,  on  a  public  road,  and  well  known.  Dougherty 
V.  Chestnutt,  86  Tenn.,  1,  5  S.  W.,  444;  Stauh  v.  Hamp- 
ton, 117  Tenn.,  706,  726,  101  S.  W.,  77U  But,  aside 
from  all  of  the  forgoing  considerations,  it  is  only  neces- 
sary to  say  that  the  purpose  of  registration,  aside  from 
the  act  of  1895,  supra,  is  but  to  give  notice  to  subsequent 
innocent  claimants  under  the  maker  of  the  deed,  and  to 
protect  the  land  against  appropriation  by  his  creditors. 
Shan.  Code,  section  3752.  It  has  no  bearing  upon,  and  is 
unrelated  to,  a  title  claimed  under  another  and  alto- 
gether different  line  or  source,  save  when  the  two  come 
into  conflict,  and  the  question  is  whether  a  particular 
deed  can  be  introduced  in  evidence  by  a  plaintiff  in  eject- 
ment; objection  being  made  thereto  for  want  of  regis- 
tration. See  the  cases  upon  this  subject  referred  to  and 
discussed  in  Wilkins  v.  McUorkle,  112  Tenn.,  688,  699- 
702,  80  S.  W.,  834.  Of  course,  what  has  just  been  said 
has  no  bearing  upon  controversies  such  as  were  the 
subject  of  the  opinions  in  Tapp  v.  White,  12  Heisk.,  165 ; 
Napier  v.  Elam,  6  Yerg.,  108;  Ingram  v.  Morgan,  4 
Humph.^  66,  40  Am.  Dec,  626;  Frizzcll  v.  Bundle  &  Cy., 
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88  Tenn.,  396;  398,  399,  12  S.  W.,  918,  17  Am.  St.  Sep., 
908;  and  E-mbry  v.  Galbrrath,  110  Tenn.,  297,  75  S.  W., 
1016, 

5.  It  is  urged  that  the  heirs  of  Rachel  Smith  are  es- 
topped by  her  conduct  in  permitting  her  husband  to  use 
the  land  as  his  own.  No  such  estoppel  is  pleaded* in  the 
answers,  and  there  is  no  evidence  that  the  defendants,  or 
any  one  under  whom  they  claim,  were  misled  by  any  act 
done  by  Richard  Smith  during  his  wife's  life.  So  there 
is  neither  pleading  nor  evidence  on  which  to  base  the 
point.  In  deed,  all  of  the  conveyances  under  which  de- 
fendants claim  were  made  after  the  death  of  his  wife. 

6.  It  is  insisted  that  the  complainants  are  estopped 
because  they  stood  by  for  years  and  saw  the  defendants 
expend  money  in  improvements  on  the  lands  without 
making  known  or  bringing  forward  their  claims.  Com- 
l>lainants  meet  this  fully  by  showing  that  they  had  no 
knowledge  of  their  mother's  title  until  about  one  year  be- 
fore the  present  suit  was  brought,  and  only  discovered 
it  then  by  looking  through  the  old  papers  of  their 
fatlier's  estate  which  had  since  their  father's  death  been 
chiefly  in  the  hands  of  his  son,  defendant  E.  W.  Smith, 
and  after  the  latter  had  removed  to  a  distant  Stiite.  One 
cannot  be  estopped  from  a  present  assertion  of  his  rights 
because  he  failed  to  assert  them  at  some  prior  time  when 
he  had  no  knowledge  of  them,  unless  his  failure  to  sea- 
sonably acquire  such  knowledge  was  the  result  of  cul- 
pable negligence.  Morris  v.  Moore,  11  Humph.,  433; 
Moore  v.  Johnson,  7  Lea,  580,  583;  Taylor  v.  Nashville, 
etc,  R.  Co.,  86  Tenn.,  228,  6  8.  W.,  393;  Collins  v.  Wil- 
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Hams,  98  Tenn.,  525,  41  S.  W.,  1056;  Crahtree  v.  Bank^ 
108  Teun.,  483,  67  S.  W.,  797;  Parkey  v.  Ramsey,  111 
Tenn.,  302,  307,  76  S.  W.,  812 ;  2  Pom.  Eq.  Jur.  section 
807 ;  Bigelow  on  Estoppel,  480. 

7.  The  defendants  base  an  estoppel  on  the  alleged 
fact  that  the  complainants  recei\ied  from  their  father  all 
of  the  purchase  money  which  he  obtained  from  the  sale 
of  the  lands  after  the  death  of  their  mother.  It  is  in 
proof  that  soon  after  the  death  of  Rachel  Smith  he  di- 
vided among  her  children  |500,  which  he  said  was  their 
mother's  money ;  but  the  record  does  not  show  from  what 
source  she  obtained  it,  nor,  otherwise  than  by  his  own 
statement,  how  he  came  bv  it.  Some  vears  afterwards  he 
divided  about  f2,000  among  his  children.  It  may  be  in- 
ferred from  Richard  Smith's  frugal  habits  that  some  of 
this  fund  consisted  of  money  he  had  received  from  sales 
of  the  land ;  but  the  record  is  indefinite  as  to  how  much 
he  received  from  that  source,  and  how  much  from  other 
sources,  consisting  of  other  lands  he  dealt  in,  and,  as  to 
so  much  as  may  have  come  from  the  land  in  question 
here,  there  is  no  means  of  telling  how  much  should  be 
credited  to  his  life  estate,  and  how  much  to  the  fee  in 
the  land.  In  short,  the  facts  are  too  indefinite  to  permit 
*he  defendants  to  base  a  solid  defense  on. 

8.  The  defendants  finally  say  they  are  innocent  pur- 
chasers, and  for  that  reason  should  not  be  disturbed.  The 
defense  is  not  applicable  to  a  controversy  of  the  kind  be- 
fore us.  Here  we  have  no  secret  equities  which  the 
complainants  are  endeavoring  to  assert  against  the  legal 
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title,  nor  any  fraud  or  oppression  the  effects  of  which 
they  are  seeking  to  escape,  but  only  a  contest  for  su- 
periority between  two  conflicting  chains  of  title,  each  of 
which  must  evientually  rest  upon  a  grant  from  this  State, 
Every  one  who  buys  land  takes  the  risk  of  a  grant  prior 
to  that  on  which  his  title  rests.  But  grants  are  public 
records,  and  there  need  never  be  any  real  risk  if  the 
search  for  prior  grants  is  prosecuted  with  thoroughness. 
On  failure  to  make  such  exhaustive  search,  no  one  can 
complain  and  successfully  defend  under  the  dectrine  of 
innocent  purchaser.  Craig  v.  Leiper^  2  Yerg.,  193,  196, 
197,  24  Am.  Dec,  479. 

9.  A  deed  was  offered  in  the  court  below  purporting 
to  have  been  made  by  one  of  the  complainants.  Savannah 
Litton,  to  Mary  S.  Burchfield  for  three  acres  of  the  land. 
This  deed  was  objected  to  because  the  certificate  thereto 
was  void.  It  was  undoubtedly  void,  and  there  was  no  er- 
ror in  this  action  of  the  chancellor.  It  is  urged,  how- 
ever, that  the  deed  was  good  l)etween  Mrs.  Litten  (a 
widow)  and  Mrs.  Burchfield  without  acknowledgment 
or  registration.  Such  deeds  are  good  between  the  parties, 
and  as  to  them  may  be  proven,  even  though  no  certificate 
of  acknowledgment  is  attached  thereto,  and  might 
be  used  to  support  or  defend  an  action  of  ejectment 
{Stewart  v.  Harris,  2  Swan,  656;  McBee  v.  Bearden,  7 
T^a,  731,  733),  prior  to  Acts  of  1895,  eh.  38,  and  may 
still  be  used  to  support  a  defensive  right  under  the 
second  section  of  the  Acts  of  1819,  ch.  28,  but  not  under 
the  first  section  {Kittel  v.  Steger,  121  Tenn.,  400,  117  ?J. 
W.,  500).    The  deed  referred  to  purported  to  have  been 
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executed  in  1904,  and  bence  fell  within  the  Acts  of  1895, 
ch.  38,  and  could  not  in  any  event  be  used  to  support  title 
under  the  first  section  of  the  act  of  1819.  Being  good^ 
however,  between  the  parties  to  it,  it  might  have  been 
used  as  an  estoppel  against  the  claim  of  Mrs.  Litton, 
if  it  had  been  provien  aliunde;  but  there  was  no  such  evi- 
dence offered.  Mrs.  Litton  does  admit  in  her  deposition 
that  she  ^^sold"  the  three  acres  to  Mrs.  Burchfield,  but 
she  was  not  asked  whether  she  executed  the  deed  offered, 
and  there  is  no  testimony  on  the  point.  The  chancellor 
threfore  did  not  err  in  execcluding  the  paper  offered. 

10.  In  1888  Richard  Smith  and  his  wife,  Rachel,  exe- 
cuted a  title  bond  to  Alvis  Litton,  the  husband  of  Savan- 
nah Litton,  for  a  portion  of  the  land  in  controversy, 
which  was  to  be  paid  for  in  certain  installments.  Alvis 
Litton  paid  f  50  and  a  yoke  of  oxen,  which  cov^ered  only  a 
small  part  of  the  consideration  mentioned  in  the  deed. 
After  his  death,  and  after  the  death  of  Rachel  Smith, 
her  surviving  husband,  Richard,  made  a  deed  of  this  land 
to  his  daughter  Savannah  Litton,  which  she  testifies  was 
without  consideration,  in  fact  was  a  gift,  and  was  not 
made  in  compliance  with  the  title  bond.  It  is  insisted 
for  defendants  that  Rachel  Smith  was  estopped  by  the 
execution  of  this  bond,  and  her  heirs  through  her.  The 
rule  in  this  State  that  a  married  woman  can  convey  her 
lands  only  by  deed  with  privy  examination  is  so  well 
established  that  no  authorities  need  be  cited  to  support 
it.  Whether  Rachel  Smith  would  have  been  estopped 
to  claim  the  land,  without  refunding  the  consideration, 
if  the  evidence  showed  it  had  been  paid  into  her  own 
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hands  {Bradsrhato  v.  Van  Valkenhurg,  97  Tenn.,  316, 323, 
37  S.  W.,  88 ) ,  we  need  not  stop  to  consider,  since  there  is 
no  evidence  of  that  kind  in  this  records 

11.  It  is  insisted  that  as  the  deed  made  by  Richard 
Smith  purported  to  convey  an  estate  in  fee  to  the  75  acres 
therein  described,  to  Mrs.  Litton,  and  the  persons  to 
whom  she  conveyed  that  land,  in  various  parts,  had  held 
adversely  for  more  than  seven  years,  their  title  was  per- 
fected. The  chancellor  held  that  Savannah  Litton  could 
not  recovier  against  any  of  the  persons  to  whom  she  had 
made  deeds,  but  permitted  the  other  complainants  to 
recover  their  undivided  interests.  There  was  no  error 
in  this.  As  said  in  an  earlier  paragraph  of  this  opinion, 
Richard  Smith  had  a  life  estate  in  the  land,  and  his  deed 
conveyed,  in  legal  eflfect,  only  this  to  Savannah  Litton, 
and  pending  that  life  estate  the  statute  would  not  run 
against  the  complainants  who  were  remaindermen.  Car- 
ver V.  Maxwell,  supra. 

12.  Defendant  Nick  Stanly  purchased  a  part  of  the 
land  in  controversy  at  a  chancery  sale,  under  a  decree 
on  a  bill  filed  by  J.  T.  and  E.  W.  Smith,  administrators 
of  Richard  Smith,  to  enforce  the  vendor's  lien,  for  pur- 
chase money  supposed  to  be  due  Richard  Smith's  estate 
on  a  sale  made  by  him  to  another  person.  The  amount 
received  by  the  estate  was  $300,  and  this  was  distributed 
among  the  complainants  and  other  children  of  Richard 
Smith  as  his  distributees  before  it  was  known  their 
mother  owned  the  land.  The  chancellor,  as  a  condition  of 
the  recovery,  charged  the  land  with  the  $300  and  interest, 
and  ordered   an    account    to    ascertain  mesne  profits. 
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which  he  decreed  should  be  offset  by  such  amount  as  the 
evidence  should  show  any  improvements  made  had  per- 
manently enhanced  the  value  of  the  land,  and  also  by  the 
amount  of  taxes  paid  by  Stanly.  This  was  a  correct 
decree. 

The  foregoing  disposes  of  all  of  the  errors  assigned  by 
the  defendants.  The  complainants  assigned  error  only 
upon  the  action  of  the  chancellor  in  fixing  the  western 
boundary  of  the  tract.  This  a^ssignment  presents  a  ques- 
tion of  fact.  We  have  fully  considered  it  in  the  light  of 
the  record  and  briefs,  and  find  that  the  chancellor 
reached  the  correct  result. 

Decree  affirmed. 
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John  Walker  Leach  et  al.  v.  Virginia  Swepson 

OowAN  et  (U. 

{Knoxville.     September  Term,  1911.) 

1.  ADMINISTRATION.  Executors  are  entitled  to  reasonable 
compensation    under  statute. 

Under  the  express  provisions  of  statute  (section  4037  of  Shannon's 
Code),  executors  are  entitled  to  reasonable  compensation. 
{Post,  p.  195.) 

Code  cited  and  construed:  Sec.  4037  (S.);  sec.  3142  (M.  ft  V.); 
sec.  2301   (T.  ft  S.  and  1858). 

2.  TRUSTS  AND  TRUSTEES.  Trustees  under  wills  are  entitled 
to   compensation   without   statute. 

Trustees  under  wills  are  entitled  to  compensation  in  this  State« 
though  at  common  law  trustees  were  not  entitled  to  compensa- 
tion for  their  services,  and  no  statute  giving  trustees  under 
wills  compensation  has  been  enacted.     {Post^  pp.  195-198.) 

Cases  cited  and  approved:  Coftee  v.  Ruffin,  4  Cold.,  524;  Daniel 
V.  Fain,  5  Lea,  258;  Vaccaro  v.  Cicalla,  89  Tenn.,  70;  Barney  v. 
Saunders,  16  How.,  541. 

3.  WILLS.  Bequests  of  "net  Income"  of  residuary  fund  does  not 
ciiarge  the  expenses  of  tiie  administrajtion  and  trust  upon 
such   income,  wiien. 

Where  the  testator  gave  certain  sums  of  money  in  trust,  the 
income  of  which  was  to  be  paid  to  certain  legatees  during 
life,  and  then  devised. and  bequeathed  all  the  rest  and  residue 
of  his  estate  in  trust,  "the  net  rents,  interest,  or  income"  of 
which  was  to  be  paid  to  his  three  nieces  named,  in  certain  por- 
tions, and  upon  their  death,  to  their  respective  children  during 
their  lives;  and  appointed  two  of  the  said  nieces,  to  whom  the 
bulk  of  the  estate  was  given,  and  a  nephew,  to  whom  a  com- 
paratively small  sum  was  given,  joint  executors  and  trustees 
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under  the  will»  with  a  provision  for  the  appointment  of  their 
successors,  but  without  any  express  provision  for  compensation, 
it  is  held  that  the  word  "net/'  used  to  qualify  the  "rents, 
interest,  or  income"  payable  to  the  said  residuary  legatees, 
if  not  inadvertent,  does  not  show  any  intention  on  the  part 
of  the  testator  to  impose  upon  the  income  thus  given  to  them 
the  burden  of  bearing  all  the  expenses  of  the  trust,  including 
the  compensation  of  the  executors  and  trustees.  {Post,  pp. 
188-193,  198-201.) 

4.  TRUSTS  AND  TRUSTEES.  Testamentary  trustees  are  enti- 
tled to  compensation,  though  a  bookkeeper  performs  the 
clerical  work,  and  an  attorney  performs  legal  services. 
Where  the  executors  and  testamentary  trustees  have  given  care- 
ful, diligent,  and  Intelligent  attention  to  the  trust,  and  have 
borne  the  responsibility  and  burden  of  management  devolved 
upon  them,  they  are  entitled  to  compensation,  although  many 
of  their  duties  were  performed  by  an  attorney  and  a  book- 
keeper, where  the  bookkeeper  did  only  clerical  work,  and  where 
nothing  was  left  for  the  attorney  except  what  was  usual  under 
such  circumstances.     (Posit  P-  201.) 

'  5.  SAME.  Compensation  of  $3,600  per  annum  for  management 
of  a  $750,000  trust,  with  a  $50,000  income,  is  reasonable, 
when. 
Where  a  complicated  testamentary  trust,  amounting  to  about 
seven  hundred  and  fifty  thousand  dollars,  with  an  annual  income 
of  about  fifty  thousand  dollars,  Is  carefully,  diligently,  and 
ably  administered  and  managed  by  the  executors  and  testa- 
mentary trustees,  an  allowance  of  thirty-six  hundred  dollars 
per  annum,  made  as  compensation  for  three  trustees  collectively, 
is  reasonable.     {Post,  pp.  202,  203.) 

6.    ADI^INISTRATION.      Settlements    are    prima    facie    correct, 

even  as  to  amount  of  compensation  allowed,  when. 
Settlements  by  executors,  made  in  the  county  court  after  notice  to 
all  the  parties,  who  were  present  in  the  person  of  their  attorney 
and  guardian,  are  prima  facie  evidence  of  their   correctness, 
even   as   to   amount   of   compensation    allowed   the   executors. 
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and  can  only  be  attacked  by  a  bill  to  surcharge  and  falsify  the 
accounts.     {Post,  p.  203.) 

Case  cited  and  approved:     Matlock  v.  Rice,  6  Heisk.,  33,  38. 

7.  TRUSTS  AND  TRUSTEES.  Question  as  to  Jurisdiction  of 
county  court  to  pass  their  accounts  is  reserved. 

The  question  whether  the  county  court  has  jurisdiction  to  pass 
the  accounts  of  testamentary  trustees  in  cases  other  than  upon 
the  death,  resignation,  or  removal  of  an  old  trustee  and  the 
appointment  of  a  new  one  is  reserved,  and  not  determined, 
because  it  is  not  necessary  to  consider  the  question  in  a  case 
where  the  evidence  satisfies  the  court  that  the  allowance  of 
compensation  to  such  trustees,  made  by  the  county  court  settle- 
ment, was  proper.     (Post,  pp.  203,  204.) 

Code  cited  and  construed:  Sees.  3529,  3530,  5414  et  8eq.,  6031, 
6070  (S.);  sees.  2737,  2738,  4393  et  seq.,  4982,  5004  (M.  ft  V.); 
sees.  1979,  1980,  3648  et  seq,,  4204,  4232  (T.  ft  S.  and  1858). 

8.  SETTLEIVIENTS  IN  COUNTY  COURT.  IVIay  be  questioned 
by  general  bill,  when;  and  can  be  questioned  only  by  bill  to 
surcharge  and  falsify,  when;   how  infants  are  affected  by. 

Settlements  in  the  county  court  in  the  usual  course,  without' 
notice,  while  prima  facie  correct,  may  be  questioned  by  a  general 
bill  without  the  necessity  of  surcharging  and  falsifying  the 
accounts;  but  if  notice  is  given,  and,  for  a  stronger  reason,  if 
the  parties  attend,  there  must  be  a  bill  to  surcharge  and  falsify 
the  account  before  it  can  be  questioned.  Infants  who  do  not 
attend,  by  their  guardian,  the  settlements  in  which  they  are 
interested,  although  notified,  may  question  such  settlements  by 
general  bill;  but,  if  they  attend  by  their  guardians,  they  can 
only  question  such  settlements  by  a  bill  to  surcharge  and 
falsify  the  account.     {Post,  pp,  205,  206.) 

Cases  cited  and  approved:  Turney  v.  Williams,  7  Yerg.,  172 
Elrod  V.  Lancaster,  2  Head,  575;  Milly  v.  Harrison,  7  Cold.,  213 
Shields  v.  Alsup,  5  Lea,  513;  Cannon  v.  Apperson,  14  Lea,  581 
Murray  v.  Luna,  86  Tenn.,  332;  Alvis  v.  Oglesby,  87  Tenn.,  183 
Evertson  v.  Tappen,  5  John.  Chy.  (N.  Y.),  497,  511. 
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9.  TRUSTS  AND  TRUSTEES.  Claim  allowed  in  county  court 
settlement,  after  full  investigation  by  those  adversely  affected 
and  represented,  will  not  be  striclcen  out,  when. 
Where  one  of  the  testamentary  trustees  presented  a  claim  against 
the  trust  estate,  which,  before  It  was  allowed  in  the  county 
court  settlement,  was  fully  investigated  by  the  other  two  testa- 
mentary trustees,  who  were  very  adversely  afFected  by  its  allow- 
ance, and  all  parties  in  interest  and  adversely  affected  thereby 
were  represented,  and  there  was  no  fraud,  and  no  new  evidence 
was  produced,  the  claim  cannot  be  stricken  out  of  the  account, 
even  under  a  bill  to  surcharge  and  falsify.     {Post,  pp.  204-206.) 

10.  SETTLEMENTS    IN   COUNTY   COURT.      Instance   of   bill   to 
"surcharge  and  falsify." 

A  bill  against  testamentary  trustees,  charging  mismanagement 
and  seeking  to  hold  them  liable  on  various  claims,  complaining 
of  the  compensation  allowed  them  and  especially  of  an  item 
paid  on  settlement  of  a  claim  of  one  of  the  trustees  against  the 
estate,  is  a  bill  to  "surcharge  and  falsify"  the  account  or  settle- 
ment in  the  county  court.     (Posty  p.  206.) 

11.  PAYI\flENT.      Recovery  of  money  paid  or  property  conveyed 
under  mistake  of  law,  when  and  when  not. 

Money  paid  or  property  conveyed  under  a  mistake  of  law  may  be 
recovered,  where  it  would  be  unconscionable  for  the  party  who 
obtains  the  advantage  in  such  transaction  to  retain  it;  but 
though  there  was  a  clear  mistake  of  law,  yet  if  the  party 
benefited  may  retain  the  advantage  in  good  conscience,  neither 
the  chancery  court,  nor  a  court  of  law  will  give  relief.  {Post, 
»  pp.  206,  207.) 

Cases  cited  and  approved:  Drew  v.  Clarke,  Cooke,  374,  380; 
Trigg  V.  Read,  5  Humph.,  529,  532-535;  Sparks  v.  White,  7 
Humph.,  86,  90;  Farnsworth  v.  Dinsmore,  2  Swan,  38,  42; 
King  V.  Doolittle,  1  Head,  78,  84-88;  Dalton  v.  Wolfe,  11  Heisk., 
498,  502;  Warren  v.  Williamson,  8  Bax.,  427,  431;  Spurlock  v. 
Brown,  91  Tenn.,  241,  261;  Northrop  v.  Graves,  19  Conn.,  548; 
Baker  v.  Massey,  60  Iowa,  399,  403. 
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12.  SAME.  Same.  No  recovery  of  claim  of  one  executor  and 
testamentary  trustee  allowed  and  paid  after  full  Investigation 
and  representation  of  all  the  parties,  when. 
Where  one  of  the  three  executors  and  testamentary  trustees  pre< 
sented  a  claim  against  the  testator's  estate,  evidenced  hy  a  check 
given  to  him  by  the  testator  (an  uncle)  as  a  marriage  present, 
and  was  again  taken  possession  of  hy  the  testator  only  to 
preserve  it,  and  such  claim  was  allowed  and  paid,  after  full 
investigation  and  representation  of  all  the  parties,  the  bene- 
ficiaries of  the  estate  adversely  affected  thereby,  and  subse- 
quently objecting  to  the  item,  stand  in  the  attitude  of  one 
who  has  made  a  voluntary  payment  of  money,  with  knowledge 
of  all  the  facts,  and  a  court  of  equity  will  not  grant  relief, 
since  said  trustee  can  retain  the  money  with  a  good  conscience. 
iP08t,  pp.  207,  208.) 


FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County. — 
Henry  Hudson,  Special  Chancellor. 

Webb  &  Baker,  for  complainants. 

Shields,  Cates  &  Moitntcastle,  and  R.  H.  Sansom, 
for  defendants. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

Robert  Redd  Swepson  died  on  the  23d  of  March,  1902. 
Prior  to  that  date,  that  is,  on  the  30th  of  November, 
1901,  he  made  and  published  his  last  will  and  testament, 
which  was  as  follows: 
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*%  Robert  Redd  Swepson,  of  Knox  county,  State  of 
Tennessee,  being  of  sound  mind  and  disposing,  memory, 
do  make,  declare  and  publish  this,  my  last  will  and  testa- 
ment, hereby  revoking  all  other  wills  heretofore  made 
by  me. 

"Ist.  I  hereby  direct  that  my  executor  and  execu- 
trixes, hereinafter  appointed,  pay,  as  soon  after  my  death 
as  x>os8ibIe,  all  of  my  just  debts,  which  are  few. 

**2nd.  It  is  my  will  and  I  hereby  direct  my  executor 
and  executrixes  to  proceed  as  rapidly  as  possible  to  close 
up  all  of  my  unsettled  business  and  collect  in  all  moneys 
due  and  owing  to  me  by  bond,  bill,  note,  account,  or  in 
any  other  manner  whatsoever  and  forthwith  pay  my 
debts,  and  place  my  estate  in  condition  to  be  transferred 
to  themselves  as  trustees,  as  hereinafter  provided. 

"3rd.  I  hereby  give  and  bequeath  to  my  cousin,  John 
S.  Field,  Sr.,  of  Virginia,  as  a  mark  of  my  esteem,  the  in- 
terest upon  the  sum  of  two  thousand  (f  2,000)  dollars, 
the  same  to  be  paid  over  to  him  for  and  during  his 
natural  life,  the  principal  sum  to  be  heM  and  controlled 
by  the  trustees  hereinafter  appointed,  and,  upon  the 
death  of  said  John  S.  Field,  the  same  to  become  part  of 
my  estate  and  pa^s  under  the  residuary  clause  of  this 
will. 

"4th.  It  is  my  will  and  I  hereby  give  and  bequeath  to 
my  niece,  Marian  Hepburn  Dodson,  for  the  term  of  her 
natural  life,  and  to  her  sole  and  separate  use,  free  from 
the  marital  rights  of  any  husband  she  may  have,  the  sum 
of  ten  thousand  (f  10,000)  dollars,  the  same  to  be  in- 
^lested,  held  and  controlled  by  the  trustees  hereinafter 
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appointed,  so  as  to  preserve  intact  the  principal,  paying 
over  to  said  niece  the  interest  or  income  thereof  so  long 
as  she  lives. 

"Upon  her  death  said  principal  shall  be  and  become  a 
part  of  the  trust  estate  created  under  the  seventh  clause 
or  section  of  this  will,  and  pass  under  said  clause. 

"5th.  I  hereby  give  and  bequeath  to  my  nephew, 
Ebenezer  Hepburn  Saunders,  during  his  natural  life, 
the  full  sum  of  twenty  thousand  (f 20,000)  dollars,  the 
same  to  be  invested,  held  and  controlled  by  the  trustees 
hereinafter  appointed,  so  as  to  preserve  intact  the  prin- 
cipal sum,  said  trustees  paying  over  to  my  said  nephew 
so  long  as  he  lives  the  interest  or  income  thereof.  Upon 
the  death  of  my  said  nephew,  said  principal  sum  shall 
be  paid  o\^r  to  his  lawful  issue,  share  and  share  alike, 
per  stirpes, 

"Should  he  die  leaving  surviving  no  child  or  children, 
or  descendents  of  children,  then  said  principal  sum 
shall  become  a  part  of  the  trust  estate  created  under 
the  residuary  clause  of  this  will  and  pass  under  said 
clause. 

"6th.  I  hereby  give  and  bequeath  to  the  children  of 
my  niece,  Mary  C.  Leach,  for  and  during  their  natural 
lives,  the  following  sums : 

"To  John  Walker  Leach  and  Ann  Swepson  Leach, 
each  the  sum  of  twenty -five  thousand  (|25,000)  dol- 
lars. 

"To  Robert  Swepson  Leach,  the  sum  of  seventy-five 
thousand  ($75,000)  dollars. 
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*'Said  respective  sums  to  be  in^x^sted,  held  and  con- 
trolled  by  the  trustees  hereinafter  appointed  so  as  to 
preserve  intact  the  principal  sums,  said  trustees  paying 
over  to  said  three  legatees,  or  to  their  guardian,  if 
minors,  the  interest  or  income  accruing  on  said  re- 
spective sums,  so  long  as  each  shall  live. 

"Upon  the  death  of  each,  the  principal  sum  upon  which 
each  is  hereby  given  the  interest  shall  be  paid  over  to  the 
lawful  issue  of  eacli,  share  and  share  alike,  per  stirpes. 

"Should  either  die  leaving  no  lawful  issue,  then  sjiid 
principal  shall  go  to  the  children  of  the  other  two  lega- 
tees provided  for  under  this  clause,  share  and  share 
alike,  per  stirpes^  or  in  the  event  only  one  has  children, 
then  to  such  children  share  and  share  alike. 

"Should  all  three  of  these  legatees  die,  leaving  no  chil- 
dren nor  lawful  issue  of  children  surviving,  then  upon 
the  death  of  the  last  one,  the  said  principal  sums  shall 
be  paid  over  to  the  children  or  descendants  of  children 
of  my  nieces,  Virginia  Swepson  Cowan  and  Lillian 
Swepson  Spilman,  share  and  share  alike,  per  stirpes, 

^7th.  I  hereby  give,  devise  and  bequeath  all  of  the 
rest  and  residue  of  my  estate  of  every  nature,  kind  and 
character  and  description  whatsoever  and  w^herever 
situated  to  my  executor  and  executrixes  hereinafter  ap- 
pointed, as  joint  trustees  to  receive,  hold,  control  and 
manage  upon  the  following  uses  and  trusts : 

"The  net  rents,  interest  or  income  of  this  trust  estate 
shall  be  paid  semiannually  to  my  three  nieces —  Virginia 
Sw^epson  Cowan,  widow  of  James  D.  Cowman,  dec'd,  Lil- 
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Uan  Swepson  Spilman  and  Mary  C.  Leach,  in  the  follow- 
ing proportions : 

"To  said  Virginia  Swepson  Cowan,  forty  (40)  per 
cent,  of  said  net  income. 

"To  said  Lillian  Swepson  Spilman  forty  (40)  per 
cent,  of  said  net  income. 

"To  said  Mary  O.  Leach,  twenty  (20)  per  cent  of  said 
net  income. 

"Said  net  income  herein  given  to  each  of  my  said  three 
nieces  is  given  to  the  sole  and  separate  use  of  each,  free 
from  the  control  and  marital  right  of  any  husband  either 
of  them  may  ever  have,  and  shall  be  paid  over  to  each 
upon  her  individual  receipts  so  long  as  each  lives. 

"Upon  the  death  of  said  Virginia  Swepson  Oowan,  the 
rents,  interest  or  income  of  this  40  per  cent,  of  the  estate 
shall  be  paid  over  to  her  two  children  Robert  Swepson 
Cowan  and  Jeannette  Cowan  and  to  any  future  children 
she  may  have,  share  and  share  alike,  so  long  as  either  of 
said  children,  Robert  Swepson  Cowan  or  Jeannette 
Cowan  is  living. 

"Upon  the  death  of  my  said  niece,  Virginia  Swepson 
Cowan  and  of  both  of  her  said  children,  Robert  S.  and 
Jeanette  Cowan,  the  trust  as  tx)  this  part  of  my  estate 
terminates,  and  this  part  of  the  principal  shall  go  abso- 
lutely in  fee  to  the  then  living  children  or  lawful  issue 
of  children  of  my  said  niece,  Virginia  Swepson  Cowan, 
share  and  share  alike,  per  stirpes^  and  should  there  then 
be  no  living  children  nor  issue  of  children  of  said  Vir- 
ginia Swepson  Cowan,  said  principal  shall  go  absolutely 
to  the  children,  or  issue  of  children  of  my  other  two 
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nieces^  Lillian  Swepson  gpilman  and  Mary  O.  Leach, 
share  and  share  alike,  per  »tirpes. 

**Upon  the  death  of  said  Lillian  Swepson  Spilman  the 
rents,  interest,  or  income  of  this  40  per  cent  of  the  es- 
tate shall  be  paid  over  to  her  two  children,  Robert  Redd 
Spilman  and  Lillian  Spilman  and  to  any  future  children 
she  may  have,  share  and  share  alike,  so  long  as  either  of 
said  children.  Robert  Redd  Spilman  or  Lillian  Spil- 
man, is  living. 

"Upon  the  death  of  my  niece,  Lillian  Swepson  Spil- 
man, and  of  both  of  her  said  children,  said  Robert  Redd 
and  Lillian  Spilman  then  the  trust  as  to  this  part  of  my 
estate  shall  terminate,  and  this  part  of  the  principal 
shall  go  absolutely  in  fee  to  the  then  living  children  or 
lawful  issue  of  children  of  my  said  niece,  Lillian  Swep- 
son Spilman,  share  and  share  alike,  per  stirpes,  and 
should  there  be  no  living  children  nor  issue  of  children 
of  said  Lillian  Swepson  Spilman,  said  principal  shall  go 
absolutely  to  the  children  or  issue  of  children  of  my 
other  two  nieces,  Virginia  Swepson  CJowan  and  Mary  C. 
McCreary,  share  and  share  alike,  per  stirpes, 

"Upon  the  death  of  my  said  niece,  Mary  O.  Leacli,  the 
rents,  interest  or  income  of  this  20  per  cent,  of  the  estate 
shall  be  paid  over  to  her  three  children,  John  Walker 
Leach,  Ann  Swepson  Leach,  and  Robert  Swepson  Leach, 
and  to  any  future  children  she  may  have,  share  and 
share  alike,  so  long  as  either  of  said  three  children,  John 
Walker,  Ann  Swepson  and  Robert  S.  Leach,  is  living. 

"Upon  the  death  of  my  said  niece,  Mary  G.  Leach,  and 
of  her  three  children,  John  W.,  Ann  S.,  and  Robert  S. 
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Leacli,  the  trust  as  to  this  part  of  my  estate  shall  termi- 
nate, and  this  part  of  the  principal  shall  go  absolutely 
in  fee  to  the  then  living  or  lawful  issue  of  children  of 
my  said  niece  Mary  C.  Leach,  share  and  share  alike, 
per  stirpes,  and  should  there  then  be  no  living  children 
nor  issue  of  children  of  said  Mary  C.  Leach,  said  prin- 
cipal shall  go  absolutely  to  the  children  or  issue  of  chil- 
dren of  my  other  two  nieces,  Virginia  Swepson  Cowan 
and  Lillian  Swepson  Spilman,  share  and  share  alike,  per 
stirpes, 

^'AU  legacies  or  devises,  whether  of  a  life  estate  or  re- 
mainder, given  under  this  'seventh'  clause  or  section  of 
this  my  will  to  any  of  my  grandnieces  or  their  female 
issue  are  intended  to  be  given,  and  are  given  to  their  sole 
and  separate  uses,  as  teciuiical  separate  estate,  free  from 
the  control  or  marital  rights  of  any  husbands  they  may 
ever  have. 

"8th.  I  hereby  give  express  power  and  authority  to 
the  trustees  hereinafter  appointed,  and  to  their  succes- 
sors in  trust,  to  sell  for  the  purpose  of  reinvestment,  or 
for  division,  all  or  any  part  of  the  bonds,  stock  or  real 
estate  belonging  to  my  estate,  and  in  case  of  real  estate 
to  make  proper  deeds  therefor,  the  purchasers  not  to  be 
bound  to  see  to  the  application  of  the  proceeils,  but  all 
of  the  then  trustees  shall  concur  and  consent  to  such 
sales. 

"Upon  the  death,  failure,  or  refusal  to  qualify,  in- 
capacity to  act,  or  resignation  of  either  of  the  trustees 
hereinafter  appointed,  or  of  their  successors  in  trust,  ap- 
pointed as  herein  provided,  then  in  either  of  said  events 
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the  two  trustees  shall  forthwith  appoint,  by  a  written  in- 
striunent  duly  entered  upon  the  court  records  of  the 
county  court  of  Knox  county,  Tenn.,  another  trustee  in 
the  room  and  place  of  the  trustee  failing  or  refusing  to 
qualify,  incapable  of  acting,  dying,  or  resigning,  and 
such  trustee  so  appointed  from  time  to  time  shall  have 
and  be  clothed  with  all  the  rights,  *  poAvers  and  duties 
herein  granted  to  and  devolved  upon  all  of  those  ap- 
pointed herein,  and  all  acts  done  by  such  shall  have  the 
same  force  and  effect  as  if  done  by  those  herein  ap- 
pointed, and  said  trustee  shall  not  be  reciuired  to  give 
bonds  as  such. 

"9th.  I  hereby  nominate,  constitute,  and  appoint  my 
nieces,  Virginia  Swepson  Cowan  and  Lillian  Swepson 
Spilmau,  and  my  nephew,  Ebenezer  Hepburn  Saunders, 
the  executrixes  and  executor,  and  joint  trustees  of  and 
under  this,  my  last  will,  and  herj?by  expressly  excuse  and 
release  each  and  all  of  them,  and  each  and  all  of  their 
successors,  duly  appointed  as  hereinbefore  provided, 
from  giving  bonds  either  as  executors  or  as  trustees, 
having  full  confidence  in  those  hereby  appointed,  and  in 
those  that  may  be  appointed  under  the  terms  of  this 
will. 

"In  testimony  whereof,  I,  the  said  Robert  Redd  Swep- 
son, testator,  have  hereunto  set  my  hand  and  seal,  at 
Knoxville,  Tenn.,  this  30th  day  of  November,  1901. 

"Robert  Redd  Swepson.     [Seal.]" 

In  this  will  the  defendants,  Mrs.  Virginia  S.  Cowan, 
Mrs.  Lillian  S.  Spilman,  and  Mr.  E.  Hepburn  Saunders, 

125  Tenn. — 13 


194  TENNESSEE  REPORTS.       [125  Tenn. 

Leach  v.  Cowan. 

were  made  executors  and  testamentary  trustees,  as  ap- 
pears from  the  ninth  clause. 

On  June  24,  1904,  the  executors  made  their  first  set- 
tlement in  the  county  court  of  Knox  county,  and  on 
August  7,  1907,  they  made  their  final  settlement,  as 
executors,  accounting  for  all  moneys  that  had  come  into 
their  hands.  A  decree  was  entered  in  the  county  court, 
confirming  this  final  report,  and  discharging  the  execu- 
tors from  all  further  liability.  Between  the  time  of 
their  qualification  as  executors  and  the  date  of  their 
final  discharge  as  such  executors,  they  transferred  large 
amounts  of  property  to  themselves  as  trustees  under  the 
will,  and  made  sundry  settlements  as  trustees  in  the 
county  court.  After  their  final  settlement  as  executors, 
they  dealt  with  the  estate  only  as  testamentary  trustees. 

The  present  bill  was  filed  on  the  5th  of  December, 
1910,  by  John  Walker  Leach  in  his  own  right,  Anne 
Swepson  Leach  and  Robert  Swepson  Leach  (minor  chil- 
dren of  Mrs.  Mary  C.  McCreary,  formerly  Mrs.  Mary  C. 
Leach ) ,  suing  by  their  guardian,  the  said  Mrs.  Mary  C. 
McCreary;  also  Mary  Elizabeth  McCreary  (minor  child 
of  Mrs.  Mary  C.  McCreary),  suing  by  her  next  friend, 
W.  L.  McCreary,  and  W.  L.  McCreary  and  his  wife,  Mrs. 
Mary  C.  McCreary,  against  the  executors  above  men- 
tioned, and  the  two  children  of  Mrs.  Cowan,  Robert 
Swepson  Cowan  and  Jeannette  Cowan,  and  the  husband 
of  Mrs.  Spilman  and  her  four  minor  children,  Robert 
Redd  Spilman,  Lillian  Spilman,  Sam  Taylor  Spilman, 
Martha  Spilman,  and  also  against  Marian  Hepburn 
Dodson. 
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The  bill  made  many  charges  of  mismanagement,  etc., 
against  the  executors  and  trustees,  seeking  to  hold  them 
liable  for  various  alleged  shortcomings.  The  case  was 
tried  in  the  chancery  court  of  Knox  county,  and  the  bill 
was  dismissed.  From  this  decree  the  complainants  have 
appealed  to  this  court,  and  have  here  assigned  errors. 

Of  the  various  points  alleged  in  the  bill  there  remain 
for  examination  only  the  special  matters  novs^  brought 
forward  in  the  assignment  of  errors. 

The  first  error  assigned  complains  of  the  compensa- 
tion allowed  the  executors  and  trustees;  the  second,  of 
an  item  of  |12,000  paid  on  the  settlement  of  a  claim  of 
E.  H.  Baunders  against  the  estate. 

1.    As  to  compensation. 

The  first  contention  under  this  head  is  that  the  execu- 
tors and  trustees,  who  are  the  same  persons,  are  all  ap- 
pointed in  the  will,  and  all  take  an  individual  interest 
under  the  will;  that  the  will  makes  no  provision  for 
compensation,  and  they  accepted  the  trusts  imposed  by 
the  will  without  any  contract  therefor;  that  under  the 
common  law  trustees  were  not  entitled  to  compensation, 
and  there  is  no  statute  in  Tennessee  changing  that  rule 
as  to  any  other  except  trustees  under  assignments 
in  trust  for  creditors. 

As  to  the  compensation  of  the  executors  as  such,  this 
is  settled  by  statute.  It  is  provided  in  Shannon's  Code, 
section  4037,  that  on  settlement  the  executors  shall  be 
credited  with  a  reasonable  compensation,  and  such  has 
been  the  universal  rule  applied  upon  this  subject  in  this 
State. 
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As  to  trustees'  compensation,  it  is  true  the  common- 
law  rule  was  as  stated,  and  we  know  of  no  statute  in 
Tennessee  that  directly  affects  the  question.  However, 
it  has  been  the  custom  to  allow  such  compensation  in 
this  State,  and  the  validity  of  this  rule  or  custom  has 
been  recognized  in  this  State  in  the  cases  of  Coffee  v. 
Rufjln^  4  CJold.,  524,  Daniel  v.  Fain^  5  Lea,  258,  and 
Vaccaro  v.  Cicalla,  89  Tenn.,  70,  14  S.  W.  43.  Authori- 
ties elsewhere  indicate  that  the  English  common-law 
rule  haB  not  been  uniformly  adopted  in  this  country.  In 
the  American  &  English  Encyclopedia  of  Law  (2d  Ed.), 
vol.  28,  pp.  1032  and  1033,  it  is  said: 

"It  is  a  fundamental  principle  of  the  English  courts 
that  trustees  are  not  to  be  permitted  to  derive  personal 
profit  from  the  performance  of  the  duties  of  the  trust, 
and  hence  no  compensation  is  allowed  to  them  for  per- 
sonal services  in  the  performance  of  their  official  duties, 
though  involving  personal  trouble  and  loss  of  time,  un- 
less such  compensation  is  provided  for  in  the  trust  in- 
strument, or  by  special  contract.  But  even  in  England 
the  trustee  is  allowed  indemnity  for  all  necessary  ex- 
penses, including  losses  and  charges.  The  effect  is  much 
the  same  as  if  compensation  was  granted  to  him.^' 

"Although  formerly  this  doctrine  was,  and  at  the 
present  time  is,  in  the  absence  of  statutes,  followed  in 
some  States,  yet  now^  in  America  and  Canada,  generally, 
a  trustee,  in  the  absence  of  any  agi'eement  or  stipulation 
therefor,  is  allowed  compensation  by  the  court,  where  he 
has  faithfully  discharged  his  duties.'^ 

On  page  1035  of  the  same  book  it  is  said : 
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**Where  there  is  no  express  contract  regulating  the 
compensation  of  trustees,  the  power  of  the  court  to  re- 
fuse or  allow  compensation  to  trustees,  or,  if  commis- 
sions are  granted,  to  grade  the  amount  allowed  accord- 
ing to  their  discretion  or  judgment,  as  they  may  deem 
equitable  in  each  particular  case,  is  in  all  cases  abso- 
lute." 

In  Barney  v.  Saunders^  16  How\,  541, 14  L.  Ed.,  1050, 
it  was  said  by  the  supreme  court  of  the  United  States : 

"The  third  exception  is  that  the  tinistees  should  not 
have  been  allowed  and  credited  by  5  per  cent,  on  the 
principal  of  the  personal  estate,  and  10  per  cent,  on 
the  income,  as  was  done  by  the  auditor,  and  they  should 
not  be  allowed  any  commission  at  all,  either  upon  the 
principal  or  income  of  the  estate ;  that  in  any  event  they 
should  not  be  credited  by  any  commission  upon  the 
amount  of  principal  never  collected,  upon  the  amount 
of  bank  and  other  stocks." 

"In  England,  courts  of  equity  adhere  to  the  principle, 
which  had  its  origin  in  the  Roman  law,  'that  a  trustee 
shall  not  profit  by  his  trust,'  and  therefore  that  a  trustee 
shall  have  no  allowance  for  his  care  and  trouble.  A 
diflferent  rule  prevails  generally,  if  not  universally,  in 
this  country.  Here  it  is  considered  just  and  reasonable 
that  a  trustee  should  receive  a  fair  compensation  for  his 
services ;  and  in  most  cases  it  is  gauged  by  a  certain  per- 
centage on  the  amount  of  the  estate.  The  allowances 
made  by  the  auditor  in  this  case  are,  we  believe,  such  as 
are  customary  in  similar  cases,  in  Maryland  and  this 
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district,  where  the  trustee  has  performed  his  duties  with 
honor  and  integrity." 

It  is  insisted,  however,  that  even  if  compensation  be 
allowable  as  a  matter  of  law,  yet  under  a  true  construc- 
tion of  the  will  in  question  no  compensation  could  be 
allowed,  because  it  was  the  purpose  of  the  testator  to 
make  the  trusts  created  by  the  seventh  clause  bear  all  of 
the  expenses  of  the  trusts  created  under  prior  clauses. 
Under  this  construction  it  is  insisted  that  the  legacies  to 
the  Leach  children  in  the  sixth  clause  are  to  be  held  free, 
not  only  from  contributing  to  the  compensation  of  the 
executors  and  trustees,  but  also  from  the  payment  of 
taxes,  repairs,  improvements,  and  other  expenses  apper- 
taining to  the  properties  belonging  to  those  interests.  It 
is  further  insisted  under  the  same  construction  that  the 
share  of  Mrs.  McCreary  ( formerly  Leach )  in  the  estates 
created  by  the  seventh  clause  cannot  be  held  liable  for 
any  part  of  the  compensation.  This  extraordinary  con- 
struction is  based  upon  two  considerations — ^the  first, 
that  the  great  bulk  of  the  estate  was  given  to  Mrs. 
Cowan  and  Mrs.  Spilman ;  and  secondly,  that  the  word 
''net"  is  used  in  connection  with  the  incomes  to  be  paid 
over  to  Mrs.  Cowan,  Mrs.  Spilman,  and  Mrs.  Leach  un- 
der the  seventh  clause,  and  is  omitted  in  respect  of  the 
legacies  of  the  Leach  children,  and  that  of  defendant 
Saunders,  and  of  Miss  Dodson  and  Mr.  Field,  appearing 
respectively  in  the  third,  fourth,  fifth,  and  sixth  clauses 
of  the  will. 

Nothing  can  be  inferred  from  the  mere  inequality  of 
the  legacies.    For  example,  among  the  I^ach  children, 
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Robert  Swepsou  Leach  is  given  fT5,000,  and  the  other 
two  only  f 25,000  each;  while  Mr.  Saunders,  who  had 
lived  in  the  home  of  his  uncle  as  a  member  of  his  family 
more  than  twenty  years,  was  given  only  f 20,000,  and 
Miss  Dodson,  who  was  related  in  equal  degree  to  testator 
with  Mrs.  Cowan,  Mrs.  Spilman,  and  Mrs.  McCreary, 
was  only  given  f  10,000.  It  was  certainly  not  the  inten- 
tion of  testator  that  the  tioistees  should  administer  this 
large  estate  through  its  long  continuance  without  com- 
pensation, on  the  ground  that  he  had  given  two  of  them 
the  greater  part  of  the  estate,  since  one  of  these  trustees, 
Saunders,  received  only  a  small  part  of  the  estate,  and 
the  reason  would  not  hold  good  as  to  him.  Moreover, 
the  eighth  clause  of  the  will  provides  for  successors  in 
trust  to  those  named,  and  the  testator  could  not  hav^ 
done  otherwise  than  anticipate  that  such  new  trustees 
might  be  entire  strangers  to  the  legacies,  and  he  could 
not  have  supposed  that  they  could  have  been  procured 
to  act  without  compensation.  Nor  can  any  such  potent 
significance  be  given  to  the  use  of  the  word  "net"  as 
claimed  by  complainants.  It  is  perceived  that  under  the 
seventh  clause  the  trust  does  not  cease  upon  the  death  of 
Mrs.  Cowan,  Mrs.  Spilman,  and  Mrs.-  McCreary,  but  con- 
tinues during  the  lives  of  their  respective  children,  and 
as  to  these  it  is  provided  that  upon  the  death  of  their 
mothers  the  "rents,  interest,  or  incomtf*  of  their  re- 
spective shares  shall  be  paid  over  to  their  children  dur- 
ing their  lives.  Now,  if  the  estates  conveyed  under  the 
seventh  clause  of  the  will  were  to  bear  the  burden  of  all 
of  the  expenses  and  support  the  legacies  given  under  the 
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sixth  clause,  and  this  inference  is  to  be  drawn  from  the 
use  of  the  word  "net,"  no  reason  is  perceived  why  the 
word  "net"  should  have  been  omitted  in  this  connection, 
and  used  in  the  former;  that  is,  in  connection  with  the 
names  of  Mrs.  Cowan.  Mrs.  Spilman,  and  Mrs.  Leach 
(now  McCreary).  To  escape  this  conclusion  it  would 
liave  to  be  urged  that  the  estates  given  under  the  seventh 
clause  were  to  bear  the  expenses  of  the  estates  given  un- 
der the  sixth  clause,  only  during  the  lifetime  of  Mrs. 
Cowan,  Mrs.  Spilman  and  Mrs.  Leach  (now  McCreary). 
No  good  reason  can  be  assigned  for  such  a  discrimina- 
tion between  the  estates  while  in  the  hands  of  Mrs. 
Cowan,  Mrs.  Spilman,  and  Mrs.  McCreary,  respectively, 
and  in  the  hands  of  their  children.  Under  such  con- 
struction,  giving  such  force  to  the  use  of  the  word  "net," 
it  would  have  to  be  held  that  during  the  lifetime  of  ]^Irs. 
Cowan,  Mrs.  Spilman,  and  Mrs.  McCreary  the  seventh 
clause  would  have  to  bear  the  expenses  of  and  support 
the  sixth  clause,  but  that  after  the  death  of  these  three 
that  clause,  though  still  continuing,  would  be  relieved 
of  the  burden,  which  would  have  to  be  assumed  by  the 
sixth  clause;  that  is,  the  sixth  clause  would  then  have 
to  support  itself.  We  do  not  think  any  such  remarkable 
consequences  could  be  deduced  from  the  use  of  the  word 
"net"  in  the  first  part  of  the  seventh  clause,  and  its 
omission  from  the  third,  fourtli,  fifth,  and  sixth  clauses. 
The  evidence  shows  that  the  will  was  drawn  by  an  able 
lawyer,  Maj.  C.  E.  Lucky,  and  if  such  a  burden  had  been 
intended  to  be  thrown  upon  the  seventli  clause  of  the 
will  as  the  supi>ort  of  the  legacies  contained  in  the  third, 
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fourth,  fifth,  and  sixtli  clauses,  it  would  have  been  ex- 
pressed in  clear  terms,  and  would  not  have  been  left  to 
be  drawn  as  an  uncertain  and  remote  inference  from 
the  use  of  the  single  word  "net."  We  are  of  the  opinion 
that  the  use  of  that  w^ord  was  merely  inadvertent,  and 
that  it  could  bear  no  such  meaning  as  claimed. 

What  has  been  said  covers  both  the  matter  of  execu- 
tors' compensation  and  trustees'  compensation,  since  it 
is  insisted  by  complainants  that  under  the  compensation 
claim  there  could  be  nothing  allowed  on  either  basis. 

The  assignment  of  error  does  not  make  the  point  that 
the  compensation  allowed  was  excessive,  but  does  insist 
that  the  executors  and  trustees  were  not  entitled  to  any 
compensation  at  all,  because  they  performed  no  duties 
as  executors  and  trustees,  but  that  all  of  these  duties 
were  performed  by  the  bookkeeper,  whom  they  selected, 
Mr.  John  E.  Hood,  and  by  Maj.  C.  E.  Lucky,  their  at- 
torney, and  subsequently  by  Judge  Sansom,  who  suc- 
ceeded Maj.  Lucky.  Upon  this  subject  Mrs.  Cowan,  Mr. 
Saunders,  Maj.  Lucky,  and  Mr.  Hood  all  testify.  They 
show  that  the  executors  and  trustees  were  diligent  and 
careful  in  the  discharge  of  their  duties,  and  left  nothing 
to  the  attorney,  except  what  is  usually  left  to  attorneys 
under  such  circumstances,  and  that  the  bookkeeper  did 
only  clerical  work.  The  responsibility  and  burden  of 
the  management  of  the  estates  rested  ujyon  the  executors 
and  trustees,  upon  whom  it  had  been  devolved  by  the 
will,  and  they  have  given  careful,  diligent,  and  intelli- 
gent attention  to  these  interests  ever  since  they  were  ap- 
pointed. 
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While  we  have  said  no  attack  is  made  upon  the 
amount  of  the  compensation,  except  in  the  way  that  .the 
executors  and  trustees  were  not  entitled  to  any  at  all, 
yet  we  may  add  that  the  only  evidence  introduced  on. 
this  subject — that  of  Mr.  C.  B.  Atkin,  a  man  of  large 
aflfairs,  anii  Mr.  Hood,  who  was  perfectly  familiar  with 
the  estate  and  the  work  done — shows  that  the  amount  of 
the  compensation,  f3,600  per  year  for  all  the  trustees, 
was  reasonable  when  taken  in  connection  with  the  lai^e 
amount  of  the  estate,  about  |750,000,  the  complexity  of 
its  affairs,  the  annual  income,  about  f50,000,  and  the 
intelligence  and  the  ability  with  which  it  has  been  cared 
for.  Moreover,  it  is  worthv  of  consideration  that  the 
ascertainment  of  the  amount  was  only  reached  after 
anxious,  careful,  and  even  heated  discussion  between  the 
executors  and  trustees  themselves,  attended  by  counsel. 
That  there  was  a  natural  basis  for  difference  of  opinion 
and  for  discussion  is  obvious,  when  it  is  known  that  Mrs. 
Cowan  and  Mrs.  Spilman  were  to  pay  about  eighty  per 
cent,  of  whatever  compensation  might  be  agreed  upon, 
and  Mr.  Saunders,  the  third  executor  and  trustee,  was 
to  pay  only  a  fraction  of  such  amount.  Under  such  cir- 
cumstances it  is  clear  that  they  would  not  agree  to  pay 
Mr.  Saunders  practically  out  of  their  own  pockets  a  con- 
siderable sum  of  money  for  a  long  series  of  years,  unless 
the  expenditure  could  be  justified  by  the  facts. 

In  addition,  so  far  as  concerns  the  fees  paid  to  the 
executors  as  such,  this  has  been  settled  under  the  ad- 
ministration proceedings  in  the  county  court  of  Knox 
county.    These  settlements  were  made,  not  only  with  no- 
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tice  to  all  parties,  but  all  parties  were  present  in  the  per- 
son of  their  attorney,  Maj.  C.  E.  Lucky.  He  represented, 
not  only  the  executors,  but  Mrs.  Leach  personally  and 
as  guardian  of  her  children.  Under  such  circumstaiices 
it  certainly  would  not  only  be  prima  facie,  but  could 
only  be  attacked  by  a  bill  to  surcharge  and  falsify  the 
accounts,  and  under  such  bill  could  be  disturbed  only 
by  evidence  of  a  clear  and  satisfactory  nature.  Matlock 
V.  Rice,  6  Heisk.,  33,  38.  There  is  not  only  no  clear  and 
satisfactory  evidence  impeaching  the  amount  allowed, 
but  all  of  the  evidence  is  in  its  favor. 

We  have  not  found  it  necessary  to  consider  the  ques- 
tion whether  the  county  court  has  jurisdiction,  under 
section  5414  et  seq.  of  Shannon's  Code,  to  pass  the  ac- 
counts of  testamentary  trustees  in  cases  other  than  upon 
the  death,  resignation,  or  removal  of  an  old  trustee,  and 
the  appointment  of  a  new  one.  That  the  chapter  in 
which  these  sections  appear  does  apply  to  testamentary 
trustees,  as  well  as  others,  we  think  is  clear.  These  sec- 
tions should  be  read  in  connection  with  sections  3529, 
3530,  6070,  and  6031.  The  jurisdiction  of  the  county 
court,  of  course,  may  be  limited  to  the  special  cases  of 
resignation,  removal,  and  appointment  of  trustees  and 
settlement  of  the  accounts  of  the  outgoing  trustees,  and 
to  that  extent  be  concurrent  with  the  same  jurisdiction 
in  the  circuit  and  chancery  court,  without  going  further. 
Whether  the  jurisdiction  of  the  county  court  is  so 
limited,  we  say,  as  we  have  previously  said,  that  we  do 
not  deem  it  necessary  in  this  case  to  consider,  since  on 
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the  evidence  we  are  satisfied  that  the  allowances  made 
were  proper. 

The  foregoing  embraces  all  the  matters  contained  in 
the.flrst  assignment,  and  tliat  assignment,  being  without 
merit,  must  be  overruled. 

The  second  assignent  makes  the  point  that  the  execu- 
tors wrongfully  paid  the  sum  of  f  12,000  to  E.  Hepburn 
Saunders,  one  of  the  executors  and  trustees,  on  a  claim 
by  him  against  the  estate,  consisting  of  a  check  alleged 
to  have  been  given  to  Mr.  Saunders  by  his  uncle,  the  tes- 
tator, upon  his  marriage  in  1901.  The  circumstances 
under  which  this  amount  was  paid  are  shown  in  the 
record  to  be  these:  When  the  vnll  was  opened  by  Maj. 
Lucky  and  read  in  the  presence  of  the  legatees,  it  was 
known  that  Mr.  Saunders  had  this  claim.  Before  the 
executors  qualified,  the  facts  of  the  matter  were  ex- 
amined by  Maj.  Lucky,  who  represented  the  executors, 
and  also  Mrs.  Leach  (now  Mrs.  McCreary)  and  her  chil- 
dren ;  she  being  their  guardian.  After  full  consideration 
of  this  matter  and  the  evidence  upon  which  the  claim 
rested,  it  was  decided  by  the  executors,  under  the  advice 
and  with  the  consent  of  Maj.  Lucky,  representing  them, 
as  well  as  the  Leach  interest,  that  the  debt  should  be 
paid.  We  may  add  that  since  this  $12,000  came  out  of 
the  estate  passed  by  the  seventh  clause  of  the  will,  and 
therefore  Mrs.  Cowan  and  Mrs.  Spilman  were  to  pay 
eighty  per  cent,  of  it  in  a  manner  closely  similar  to  the 
burden  of  the  compensation  above  referred  to,  we  may 
well  believe  the  payment  was  not  lightly  or  incon- 
siderately made  from  any  iK)int  of  view.    The  debt  was 
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I)aid,  and  was  entered  on  the  accounts  of  the  executors 
as  a  credit.  A  settlement  based  on  the  account  was 
regularly  made  in  the  county  court,  with  the  knowledge 
of  all  parties,  and  in  the  presence  of  the  representative 
of  all,  Maj.  Lucky,  who  prepared  the  settlement,  and  i£ 
was  so  passed  in  the  county  court  and  confirmed.  On 
this  settlement  there  was  a  balance  of  over  f35,000 
found  in  the  executors'  hands,  and  final  settlement  was 
made  by  the  executors,  under  which  they  turned  over 
this  Imlanee  to  themselves  as  trustees  under  the  will,  and 
this  was  also  made  with  the  approval  of  Maj.  Lucky, 
who  still  represented  the  Leach  interest,  but  not  at  that 
time  the  executors,  and  he  signed  tlie  settlement  as  at- 
torney for  Mrs.  Leach. 

The  rule  in  this  State  is  that  a  settlement  in  the 
county  court  in  the  usual  course,  although  without  no- 
tice, is  prima  facie ^  but  may  be  questioned  by  a  general 
bill,  without  the  necessity  of  surcharging  and  falsifying 
the  account.  If  notice  is  given,  and  a  fortiori  if  the  par- 
ties attend,  there  must  be  a  bill  of  the  character  last 
mentioned  before  the  account  can  be  questioned;  but  in- 
fants who  do  not  attend  by  their  guardian  may  question 
by  general  bill,  although  notified ;  but,  if  infants  attend 
by  their  guardian,  the  same  rule  will  apply  as  in  case 
of  adults.  A  Ivis  v.  Ogleshy,  87  Tenn.,  183, 10  S.  W.,  313 ; 
Murraj/  v.  Luna,  86  Tenn.,  332,  6  S.  W.,  606;  Gannon  v. 
Appcrson,  14  Lea,  581;  Shields  v.  Alsup^  5  Lea,  513; 
Milly  v.  Harrison,  7  Cold.,  213;  Elrod  v.  Lancaster,  2 
Head,  575,  75  Am.  Dec,  749;  Turney   v.    Williarmy   7 
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Yerg.,  172;  Evertson  v.  Tappen,  5  John.  Ch.  (N.  Y.), 
497,  511. 

On  the  facte  stated  it  appears  there  was  a  full  investi- 
gation of  this  claim  before  it  wa*s  allowed,  no  new  evi- 
dence has  been  discovered,  no  fraud  was  committed,  all 
parties  in  interest  were  represented,  and  the  claim  can- 
not be  stricken  out  of  the  account,  even  under  a  bill  to 
surcharge  and  falsify;  and  we  think  the  present  bill 
sufficiently  full  to  meet  that  description.  We  deem  it, 
therefore,  unnecessarj^  to  review  the  merits  of  the  par- 
ticular claim  and  decide  whether  the  parties  acted  cor- 
rectly in  agreeing  at  the  lime  to  ite  allowance.  Under 
the  agreement  so  reached  the  claim  was  allowed  and 
paid.  Under  such  circumstances  the  complaining  par- 
ties will  stand  in  the  attitude  of  one  who  makes  a  volun- 
tary payment  of  money,  knowing  all  the  facts,  and  sub- 
sequently sues  to  recover  it.  In  cases  of  that  kind,  the 
general  rule  is  there  can  be  no  recov^ery,  even  if  there 
was  no  legal  liability  to  pay  in  the  first  instance.  As 
stated,  we  do  not  deem  it  necessary  to  review  the  merits 
of  the  controversy,  or  the  question  of  legal  liability,  all 
of  which  were  passed  upon  by  the  parties  at  the  time  of 
the  settlement  and  payment.  Under  such  state  of 
facts,  the  account  should  not  be  reopened  for  examina- 
tion of  this  claim. 

We  are  not  to  be  understood  as  holding  that  there  is 
absolutely  no  case  in  which  money  or  property  paid  or 
conveyed  under  mistake  of  law  can  be  recovered.  There 
may  be  such  a  recovery,  even  though  the  transaction  was 
made  under  a  mistake  of  law ;  but  it  must  be  under  such 
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circumstances  as  the  court  can  see  that  it  would  be  un- 
conscionable for  the  party  who  obtained  the  advantage 
in  such  transaction  or  settlement  to  retain  that  advan- 
tage, and  e  converso,  although  there  was  a  clear  mistake 
of  law,  yet  if  the  party  benefiting  by  the  transaction  may 
retain  the  advantage  in  good  conscience,  neither  a  court 
of  law  nor  equity  will  give  relief  to  the  complaining 
party.  Warren  v.  Williamson,  8  Baxt.,  427,  431;  North- 
rop v.  Graves,  19  Conn.,  548,  50  Am.  Dec,  264;  Baker  v. 
Massey,  50  Iowa,  399,  403,  citing  with  approval  Kerr  on 
Fraud  and  Mistake,  p.  398.  See,  also,  1  Story's  Eq.  Jur. 
(13th  Ed.),  section  111.  In  addition  to  Warren  v.  Wil- 
liamson, supra,  we  have  several  cases  in  our  reports 
which  illustrate  the  principle:  Drew  v.  Clarke,  Cooke, 
374,  380,  5  Am.  Dec.,  698;  Trigg  v.  Read,  5  Humph.,  529, 
532-535,  42  Am.  Dec.,  447;  Sparks  v.  White,  7  Humph., 
86,  90;  Famsworth  v.  Dinsmore,  2  Swan,  38,  42;  King 
V.  Doolittle,  1  Head,  78,  84-88;  Dalton  v.  Wolfe,  11 
Heisk.,  498,  502;  Spurlock  v.  Brown,  91  Tenn.,  241,  261, 

18  S.  W.,  868. 

In  the  case  now  before  the  court,  even  if  it  be  true 
that  Mr.  Saunders  could  not  have  reco\CTed  the  amount 
of  the  check  in  the  suit  against  the  executors,  because  of 
the  absence  of  a  technical  consideration,  yet  there  is  no 
doubt,  under  the  evidence,  that  it  was  given  to  him  by 
his  uncle  as  a  marriage  present,  and  was  again  taken 
jH)Ssession  of  by  the  latter  only  for  the  purpose  of  pre- 
serving it.  Under  these  circumstances  Mr.  Saunders 
can  certainly  retain  the  money  with  a  good  conscience, 
tUid  the  demand  of  the  complaints  is  based  upon  strict 
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law  merely,  and  is  against  conscience.  Under  these  cir- 
cimstances,  if  a  mistake  was  made,  under  the  advice 
given  by  Maj.  Lucky  as  representative  of  all  the  parties, 
and  the  subsequent  payment  of  the  claim  by  the  execu- 
tors pursuant  thereto,  still  a  court,  of  equity  will  not 
grant  relief. 

It  results  that  this  assignment,  also,  must  be  over- 
ruled, and  the  chancellor's  decree  in  all  things  affirmed. 
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W.  M.  Logan  v.  J.  E.  Beown^  County  CoiiH  Cleric, 
(Knoa^ville.    September  Term,  1911.) 

« 

1.  PRIVILEGE  TAXES.  Resident  wholesale  liquor  dealer  pur- 
chasing stocic  out  of  State  Is  liable  for  privilege  tax  imposed 
by  State  statute. 

Under  the  act  of  congress,  known  as  the  Wilson  act  (act  of  Aug. 
8,  1890,  ch.  728,  26  Stat.,  313),  proyiding  that  all  intoxicating 
liquors  transported  into  a  State,  and  remaining  .therein  for  con- 
sumption, sale,  or  storage,  shall,  upon  arriyal  therein,  be  sub- 
ject to  the  operation  of  the  laws  in  such  State,  enacted  in  the 
exercise  of  its  police  power,  to  the  same  extent  as  though  such 
liquors  had  been  produced  therein,  and  shall  not  be  exempt 
therefrom  by  reason  of  being  introduced  in  original  packages, 
the  fact  that  a  resident  wholesale  liquor  dealer  purchased 
all  his  stock  without  the  State  would  not  render  a  wholesaler's 
priyilege  tax  imposed  by  a  State  statute  yiolatiye  of  the  com- 
merce clause  (art.  1,  sec.  8)  of  the  federal  constitution.     {Post, 

m 

pp.  211-215.) 
Acts  cited  and  construed:     Acts  1909,  ch.  479. 

2.  TAXATION.  Goods  Imported  into  this  State  for  reshipment 
and  distribution  In  other  States  are  subject  to  taxation  here. 

Goods  imported  into  this  State,  for  the  express  purpose  of  reship- 
ment and  distribution  to  parties  outside  of  the  State,  haye  come 
"to  rest"  within  the  limits  of  the  State,  and  are,  therefore, 
subject  to  taxation.     (Post,  p,  215.) 

Cases  cited  and  approyed:  American  Steel  &  Wire  Co.  y.  Speed, 
192  U.  S.,  500;  General  Oil  Co.  y.  Craln,  209  U.  S.,  211. 

3.  INTOXICATING  LIQUORS.  Subject  to  police  regulation  by 
exaction  of  a  license  fee  from  dealer. 

The  liquor  traffic  is  a  well  recognized  subject  of  police  regulation; 
and  the  exaction  of  a  license  fee  from  a  liquor  .dealer  Is  ao 
ordinary  exercise  of  police  power.     {Post,  p.  216.) 
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4.  INTERSTATE  COMMERCE.  Imposition  of  privilege  tax  on 
wholesaler  of  liquors  In  this  State  Imported  from  other  States 
and  sold  into  other  States  Is  not  a  regulation  of. 
The  purchaser  of  intoxicating  liquors  at  wholesale  without  the 
State,  who  stores  them  at  his  place  of  business  in  this  State, 
and,  upon  receiving  mall  orders  for  same  from  purchasers  with- 
out the  State,  breaks  the  packages  in  which  they  were  received, 
and  repacks  them  in  suitable  quantities  to  fill  the  orders,  and 
ships  the  same  to  purchasers  without  the  State,  receiving  pay- 
ment by  checks  or  money  orders  through  the  mail,  and  making 
no  sales  to  persons  within  the  State,  may  be  subjected  to  tho 
privilege  tax  imposed  by  statute  upon  wholesalers  of  intoxi- 
cating liquors  without  violating  the  commerce  clause  (art  1, 
sec.  8)  of  the  federal  constitution;  for  the  imposition  of  such 
tax  on  such  business  is  not  a  regulation  of  interstate  com- 
merce.    {Post,  pp.  215,  216.) 

Cases  cited  and  approved:  Fanning  v.  Gregoire,  16  How.,  534; 
Conway  v.  Taylor,  1  Black,  603;  Ferry  Co.  v.  East  St  Louis,  107 
U.  S.,  365. 

6.    INTOXICATING    LIQUORS.     Sale   for   all    nonbeverage    pur- 
poses under  State  and  federal  license  for  such  business. 

One  having  a  license  from  the  federal  government  may  lawfully 
sell  intoxicating  liquors  for  medicinal,  mechanical,  scientific, 
culinary,  and  all  other  purposes,  except  for  beverage  purposes 
alone,  upon  obtaining  a  license  from  the  State  or  paying  the 
privilege  tax  imposed  for  such  business.     {Post,  pp.  217-219.) 

Cases  cited  and  approved:  Kelly  v.  State,  123  Tenn.,  516;  Fick- 
len  V.  Taxing  District,  145  U.  S.,  1. 

6.  SAME.  Purchasing  and  receiving  Intoxicating  liquors  for 
sale  and  reshlpment  out  of  the  State  may  be  subjected  to 
privilege  tax  by  State. 
Where  a  liquor  dealer  has  his  place  of  business  in  this  State 
where  he  receives  and  stores  intoxicating  liquors  produced 
without  the  State,  and  here  prepares  the  same  for  reshlpment 
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to  purchasens  in  other  States,  this  State  may  declare  his  acta 
a  priyilege,  and  tax  him  for  such.     {Post,  pp.  219,  220.) 

7.  PRIVILEGE  TAXES.  Dealer  Is  not  relieved  because  he 
receives  all  his  goods  from  other  States  and  resells  them  to 
parties  in  other  States. 
The  fact  that  a  dealer,  engaged  In  a  business  or  occupation,  im- 
ports his  goods  from  other  States,  and  after  storing  them  here, 
sells  and  ships  them  to  purchasers  in  other  States,  will  not 
relieve  him  from  an  occupation  tax.     (Post,  pp.  220-222.) 

Cases  cited  and  approved:  Woodruff  v.  Parham,  8  Wall.,  123; 
Brown  v.  Houston,  114  U.  S.,  622;  Cargill  v.  Minnesoto,  180  U. 
S.,  452;  American  Steel  &  Wire  Co.  v.  Speed,  192  U.  S.,  600. 


FROM   CAMPBELL. 


Api)€al  from  the  Chancery  Court  of  Campbell  County. 
— H.  G.  Kyle^  Chancellor. 

Clarence  Templeton,  for  complainant. 

Attorney-General  Gates  and  John  Jennings,  for 
defendant. 


Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  by  the  complainant  to  recover  a 
wholesale  liquor  dealer's  privilege  tax  exacted  of  him  by 
the  defendant,  the  clerk  of  the  county  court  of  Campbell 
county.  The  tax  was  paid  under  protest,  and  suit 
brought  for  its  recovery  within  the  statutory  time. 
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From  a  decree  in  favor  of  the  complainant,  defendant 
has  appealed  to  this  court.  A  stipulation  as  to  the  facts 
of  the  case  is  filed,  as  follows  : 

"It  is  agreed  that  on  the  trial  of  this  case,  the  follow- 
ing facts  shall  be  considered  as  properly  proven : 

"The  complainant,  William  Logan,  a  citizen  and  resi- 
dent of  Campbell  county,  Tenn.,  and  living  in  the  town 
of  Jellico,  on  March  14,  1911,  opened  and  has  since  been 
conducting  a  wholesale  business  of  selling  liquors  to 
citizens  and  residents  of  other  States  than  the  State  of 
Tennessee.  Said  business  has  been  and  is  being  con- 
ducted in  the  following  manner:  Complainant's  store- 
liouse  and  place  of  business  is  in  Jellico,  Tenn.,  where 
the  complainant  keeps  on  hand  a  stock  of  liquors,  wines, 
brandies,  gins,  and  beers  of  an  aggregate  vtilue  of  f  3,000 
to  ?3,500.  These  goods  the  complainant  buys  in  whole- 
sale quantities  from  liquor  dealers  in  other  States,  and 
pays  for  them  by  check  mailed  by  him  in  the  postoffice 
at  Jellico,  Tenn.  He  orders  tliese  goods  by  mail;  the 
orders  being  mailed  by  him  at  the  postoffice  in  Jelico, 
Tenn.  He  places  some  orders  with  traveling  salesmen 
representing  nonresident  liquors  dealers.  These  orders, 
placed  with  such  traveling  salesmen,  are  likewise  paid 
by  checks,  mailed  at  the  postoffice  in  Jellico,  Tenn.  All 
of  these  orders,  so  filled  by  said  nonresident  liquor 
dealers,  are  delivered  to  a  common  carrier  at  a  point  in 
such  foreign  State  for  delivery  to  the  complainant  at 
Jellico,  Tenn.  All  beer  is  thus  purchased  by  complain- 
ant in  quantities  of  not  less  than  one  barrel  of  bottled 
beer,  and  no  keg  beer  is  handled  by  him.     All  other 
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goods  are  purchased  by  the  complainant  in  this  manner, 
in  quantities  of  not  less  than  two  cases.  A  case  is  a  box 
or  package  consisting  of  twelve  quarts,  or  twenty-four 
pints,  or  forty-eight  half  pints.  These  goods  are  stored 
by  the  complainant  at  his  place  of  business  in  Jellico, 
Tenn.,  where  the  complainant  then  proceeds  and  con- 
ducts a  selling  business  as  follows : 

"Complainant  makes  all  sales  by  means  of  mail  orders 
received  by  him  at  the  postofflce  at  Jellico,  Tenn.,  having 
been  previously  mailed  to  him  by  nonresidents  of  the 
State  of  Tennessee  at  points  within  other  States  than 
the  State  of  Tennessee.  These  mail  orders  are  accom- 
panied by  checks  or  postoflSce  or  express  money  orders. 
Complainant  makes  no  sales  to  any  parties  in  the  State 
of  Tennessee.  All  goods  purchased  by  him  are  pur- 
chased from  parties  outside  of  Tennessee,  and  all  goods 
sold  by  him  are  sold  to  parties  outside  of  Tennessee. 
The  wholesale  packages  which  he  buys  are  stored  by  him 
at  his  place  of  business  and  broken  for  sale  and  ship- 
ment according  to  the  demands  of  his  sales.  All  sales 
made  by  complainant  are  consummated  by  packing  the 
goods  which  he  has  sold  and  placing  them  in  the  oflSce 
and  charge  of  a  common  carrier  of  freight  or  express  at 
Jellico,  Tenn.,  for  transportation  to  the  party  making 
the  order  outside  of  the  State.  The  complainant  refused 
and  resisted  the  payment  of  the  privilege  tax  demanded 
by  the  defendant,  on  the  grounds  stated  in  the  bill,  but 
paid  same  on  the  7th  and  8th  of  June,  1911,  in  the 
amounts  stated  in  the  bill,  and  for  the  reason  that  the 
clerk  of  the  county  court  of  Campbell  county,  with  a 
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duly  authorized  officer,  was  present  at  his  place  of  busi- 
ness with  a  distress  warrant,  demanding  payment  there- 
of, or  threatening  a  levy  and  sale  of  his  property  upon 
his  refusal.  Payment  was  made  under  protest  and 
duress^  and  so  received  by  the  defendant  Ciomplainant 
took  out  and  paid  for  United  States  revenue  license/ as 
required  by  the  United  States  statutes,  and  not  for  the 
purpose  or  intention  of  violating  the  liquor  laws  of  Ten- 
nessee. The  complainant's  application  for  said  govern- 
ment license  shows  on  its  face  that  complainant  applied 
for  same  for  the  sole  purpose  of  doing  an  interstate  busi- 
ness." 

As  will  be  seen  from  this  statement,  the  complainant 
is  a  resident  of  Tennessee,  has  a  place  of  business  in 
Jellico,  Tenn.,  and  a  considerable  stock  of  liquors  there, 
which  he  is  engaged  in  selling.  Obviously  he  is  a  whole- 
sale liquor  dealer.  As  puch,  he  is  liable  for  the  privilege 
tax  imposed  on  that  business  by  chapter  4TO,  Acts  of 
1909,  unless  he  is  relieved  therefrom  by  reason  of  the 
fact  that  he  is  making  his  sales  to  parties  outside  the 
State. 

The  circumstance  that  he  purchases  all  his  stock  with- 
out the  State  has  no  weight  in  the  case.  The  act  of  con- 
gress, knoisvTi  as  the  Wilson  act  (Act  Aug.  8,  1890,  ch. 
728,  26  Stat.  313  [U.  S.  Comp.  St  1901,  p.  3177]),  pro- 
vides : 

"That  all  fermented,  distilled,  or  other  intoxicating 
liquors  or  liquids  transported  into  any  State  or  terri- 
tory, or  remaining  therein,  for  consumption,  sale  or 
storage  therein,  shall  upon  arrival  in  such  State  or  terri- 
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tory,  be  subject  to  the  operation  and  effect  of  the  laws 
of  such  State  or  territory,  enacted  in  the  exercise  of  its 
police  powers,  to  the  same  extent,  and  in  the  same  man- 
ner, as  though  such  liquids  or  liquors  had  been  produced 
in  such  State  or  territory,  and  shall  not  be  exeihpt  there- 
from by  reason  of  being  introduced  therein  in'  original 
packages  or  otherwise." 

So  it  is  frankly  conceded  by  learned  counsel  for  com- 
plainant that  the  question  here  would  be  the  same  and 
complainant  would  have  the  same  rights,  whether  his 
liquors  in  stock  were  shipped  into  this  State,  or  pro- 
duced in  this  State.  The  only  question,  therefore,  is 
whether  complainant*s  business  is  exempt  from  the 
privilege  tax  demanded  by  the  State,  on  account  of  the 
fact  that  his  sales  have  been  made  to  nonresidents.  In 
other  words,  is  the  taxation  of  a  business  such  as  his  a 
violation  of  the  commerce  clause  (article  1,  section  8) 
of  the  federal  constitution? 

The  stock  of  goods  which  he  has  in  his  storehouse  is 
certainly  not  exempt  from  State  taxation.  Even  though 
he  imi)orts  it  for  the  express  purpose  of  reshipping  and 
distributing  all  of  it  to  parties  outside  of  the  State,  still 
it  has  come  "to  rest"  within  the  limits  of  the  State,  and 
is  therefore  subject  to  taxation.  American  Steel  &  Wire 
Company  v.  fipeed,  192  U.  S.,  500,  24  Sup.  Ct,  365,  48 
L.  Ed.,  538;  General  Oil  (Jo.  v.  Grain,  209  U.  S.,  211,  28 
Sup.  Ct,  475,  52  L.  Ed.,  745. 

Neither  is  the  complainant  protected  from  the  privi- 
lege tax  by  the  commerce  clause  of  the  federal  constitu- 
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tion,  in  our  opinion,  and  this,  we  think,  is  true  for 
several  reasons: 

First.  The  liquor  traffic  is  a  well-recognized  subject  of 
police  regulation.  The  exaction  of  a  license  fee  from  a 
liquor  dealer  is  an  ordinary  exercise  of  police  pow^r. 
The  mei^e  levy  of  an  occupation  tax  upon  a  liquor  dealer, 
a  resident  of  Tennessee,  with  his  house  and  business  es- 
tablishment in  Tennessee,  even  though  he  ships  his  sales 
to  other  States,  cannot  be  held  to  be  a  regulation  of  com- 
merce between  the  States.  *  Certainlv  it  is  no  more  a 
regulation  of  commerce  than  the  imposition  of  a  tax 
upon  the  owners  of  ferries  whose  boats  ply  between  land- 
ings in  different  States.  The  power  of  the  State  so  to  tax 
ferries  was  upheld  in  Ferry  Co.  y.  East  8t.  Louis,  107 
U.  S.,  365,  2  Sup.  Ct.,  257,  27  L.  Ed.,  419. 

A  license  was  required  in  that  case  by  the  city  of  East 
St.  Louis,  and  the  court  said : 

^'The  exaction  of  a  license  fee  is  an  ordinary  exercise 
of  police  power  by  municipaJ  corporations.  When, 
therefore,  a  State  expressly  grants  to  an  incorporated 
city,  as  in  this  case,  the  power  to  license,  tax,  and  regu- 
late ferries,  the  latter  may  impose  a  license  tax  on  the 
keepers  of  ferries,  although  the  boats  ply  between  land- 
ings lying  in  two  diffrent  States,  and  the  act  by  which 
this  exaction  is  authorized  will  not  be  held  to  be  a  regu- 
lation of  commerce."  Ferry  Co.  v.  East  8t.  Louis, 
supra;  also  Fanning  v.  Qregoire.  16  How.,  534,  14  L. 
Ed.,  1043;  Conway  v.  Taylor,  1  Black,  603,  17  L.  Ed., 
191. 
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Second.  The  agreed  statement  of  facts  is  peculiarly 
worded.  Referring  to  complainant's  selling  business,  it 
says  that  he  "makes  all  sales;"  that  payments  "are" 
made  to  him ;  that  goods  "are  stored"  by  him,  etc.  The 
present  tense  is  used  throughout.  There  is  no  distinct 
averment  in  the  stipulation  of  facts  that  the  complain- 
ant has  not  heretofore  made  sales  in  Tennessee. 

If  we  concede,  however,  that  it  is  intended  to  be  said 
that  complainant  has  never  made  sales  to  parties  within 
the  State,  still  there  is  no  guaranty  that  he  will  continue 
so  to  exclude  such  parties  from  buying  hereafter.  He 
has  his  house  in  Tennessee,  his  liquors  in  Tennessee,  his 
equipment  and  location,  and  is  prepared  to  make  sales 
in  Tennessee.  He  is  entitled,  under  the  law,  to  sell  his 
liquor  for  medicinal,  mechanical,  scientific,  culinary 
and  all  other  purposes,  save  for  beverage  purposes  alone. 
Kelly  V.  mate  (Wholesaler's  Case),  123  Tenn.,  516,  132 
S.  W.,  193. 

Looking  to  the  organization  and  equipment  of  com- 
plainant's business,  it  must  be  conceded  that  he  is  en- 
gaged in  the  general  occupation  of  a  liquor  dealer  in 
Tennessiee.  Such  occupation  is  declared  a  privilege  and 
a  tax  is  demanded  by  the  State  for  its  pursuit. 

The  fact  that  particular  sales  so  far  made  by  him  have 
been  to  nonresidents  does  not  relieve  his  business  of  the 
privilege  tax,  by  reason  of  any  provision  of  the  federal 
constitution. 

This  conclusion  seems  to  us  fully  warranted  from  the 
case  of  Ficklen  v.  Tamng  District,  145  U.  S.,  1  12  Sup. 
Ct,  810,  36  L.  Ed.,  601. 
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In  this  case,  the  court  considered  a  merchandise 
broker's  tax,  which  was  imposed  upon  certain  parties 
in  the  taxing  district  of  Memphis,  the  business  of  one 
of  whom  was  entirely  between  nonresident  principals. 

Speaking  of  the  case,  the  court  said : 

*^In  the  case  at  bar,  the  complainants  were  established 
and  did  business  in  the  taxing  district,  as  general  mer- 
chandise brokers,  and  were  taxed  as  such  under  section 
9  of  chapter  96  of  the  Tennessee  Laws  of  1881,  which 
embraced  a  diflferent  subject-matter  from  section  16  of 
that  chapter.  For  the  year  1887,  they  paid  the  tax  of 
150  charged,  gave  bond  to  report  their  gross  commis- 
sions at  the  end  of  the  year,  and  thereupon  received,  and 
throughout  the  entire  year  held,  a  general  and  unre- 
stricted license  to  do  business  as  such  brokers.  They 
were  thereby  authorized  to  do  any  and  all  kinds  of  com- 
mission business,  and  became  liable  to  pay  the  privilege 
tax  in  question.  It  was  fixed  in  part,  and  in  part  grad- 
uated according  to  the  amount  of  commissions  received. 
Although  the  principals  happened,  during  1887,  as  to 
the  one  party  to  be  wholly  nonresident,  and  as  to  the 
other  largely  so,  this  fact  might  have  been  otherwise 
then  and  afterwards,  as  their  business  was  not  confined 
to  transactions  for  nonresidents." 

The  authorities  are  reviewed  to  a  considerable  extent, 
and  the  result  of  the  entire  case  we  find  to  be  well  sum- 
marized in  one  of  the  headnotes,  as  follows : 

"A  State  legislature  may  tax  trades,  professions,  and 
occupations  in  the  absence  of  inhibition  in  the  State  con- 
stitution in  that  regard ;  and,  where  a  resident  citizen  is 
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engaged  in  a  general  business,  subject  to  a  particular 
tax,  the  fact  that  the  business  done  chances  to  consist, 
for  the  time  being,  wholly  or  partially  in  negotiating 
sales  between  resident  and  nonresident  merchants  of 
goods  situated  in  another  States,  does  not  necessarily  in- 
volve the  taxation  of  interstate  commerce,  forbidden  by 
the  constitution.^' 

While  it  is  true,  at  the  conclusion  of  this  opinion,  the 
following  language  is  used : 

"What  position  they  would  have  occupied  if  they  had 
not  undertaken  to  do  a  general  commission  business,  and 
had  taken  out  no  license  therefor,  but  had  simply  trans- 
acted business  for  nonresident  principals,  is  an  entirely 
different  question,  which  does  not  arise  upon  this 
record."  While  it  is  true  this  languae  is  used,  it  has  no 
application  here,  for  this  complainant  is  no  broker  or 
agent,  doing  business  for  nonresident  principals.  He  is 
a  resident  of  Tennessee,  doing  business  for  himself  in 
Tennessee.  The,  circumstance  that  he  has  failed  to  ap- 
ply for  license  to  engage  in  the  occupation  of  a  liquor 
dealer  does  not  determine  the  question  whether  or  not  he 
is  engaged  in  such  general  occupation.  We  think  he  is 
so  engaged,  and  is  accordingly  liable  for  the  tax,  al- 
though his  sales,  so  far,  have  been  to  purchasers  without 
the  State. 

Third.  The  tax  imposed  upon  complainant  has  refer- 
ence  to  his  business  within  the  State,  and  interposes  no 
obstacle  to  his  sales  and  shipments  out  of  the  State. 

He  hsB  his  business  house  in  Tennessee,  where  he 
gathers  his  stock  goods.    He  here  receives  his  purchases, 
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breaks  bulk,  assorts  his  stock,  and  here  keeps  it.  He 
gets  his  orders,  prepares  his  shipments,  delivers  to  the 
carriers,  and  receives  his  remittances  in  Tennessee.  In 
fact,  every  detail  of  his  business  is  within,  and  under 
the  protection  of,  the  State  of  Tennessee,  except  that  he 
makes  his  sales  to  parties  without  the  State,  and  pur- 
chases his  stock  from  outside  the  State,  which  latter  in- 
cident has  no  bearing  on  the  controversy,  by  reason  of 
the  provisions  of  the  Wilson  act,  heretofore  mentioned. 

We  are  of  opinion  that  the  State  has  a  right  to  declare 
the  doing  of  these  things  within  her  borders  a  privil^e, 
and  to  tax  such  privilege  accordingly. 

The  State  may  tax  a  business  or  occupation,  and  the 
fact  that  the  stock  of  a  particular  dealer,  engaged  in 
such  business  or  occupation,  happens  to  have  been 
bought  and  brought  in  from  some  other  State  will  not 
relieve  him  of  the  tax.  Woodruff  v.  Parham,  8  Wall., 
123,  19  L.  Ed.,  382;  Brown  v.  Houston,  114  U.  S.,  622, 
5  Sup.  Ct.,  1091,  29  L.  Ed.,  257. 

As  was  observed  by  the  supreme  court,  in  the  case  of 
American  Steel  &  Wire  Company  v.  Speed,  supra,  these 
two  cases  announced  a  doctrine  years  ago  which  has 
never  since  been  questioned,  and  *'has  become  the  basis 
of  the  taxing  power  exerted  for  years  by  all  the  States  of 
the  union.  The  cases  themselves  have  been  approvingly 
referred  to  in  decisions  of  this  court  too  numerous  to  be 
cited.'' 

If  a  dealer,  engaged  in  a  particular  business,  may  be 
required  to  pay  a  tax  levied  upon  that  business,  even 
though  he  purchases  all  his  goods  without  the  State,  we 
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can  perceive  no  reason  wliy  a  dealer,  engaj^ed  in  a  par- 
ticular business,  may  not  be  required  to  pay  a  tax  levied 
upon  that  business,  even  though  he  sells  all  his  goods 
without  the  State.  The  tax  is  no  more  a  burden  on  com- 
merce in  the  one  instance  than  in  the  other.  It  is  not 
exacted  of  the  interstate  traffic  in  either  case,  but  of  the 
business  in  both  cases. 

Upon  this  question,  the  somewhat  recent  holding  of 
the  supreme  court,  in  Cargill  v.  Minnesota,  180  U.  S., 
452,  21  Sup.  Ct.,  423,  45  L.  Ed.,  619,  seems  deter- 
minative. 

In  that  case,  the  State  of  Minnesota  had  paissed  an  act 
regulating  the  business  of  grain  elevators.  Among  other 
things,  it  required  that  all  j)ei'Son8  operating  such  eleva- 
tors should  obtain  a  license  therefor  from  the  proper 
State  authorities.  A  fee  was  charged  for  this  license. 
Considerable  business  was  transacted  at  these  elevators 
in  the  way  of  purchasing  wheat,  but  the  entire  sales  of 
the  particular  elevator  considered  in  the  case  referred  to 
were  to  nonresidents,  and  all  its  grain  was  sold  and 
shipped  to  parties  outside  the  State. 

It  was  urged  upon  the  court  that  the  license  required 
of  this  elevator,  in  view  of  the  character  of  business  it 
Avas  doing,  was  a  violation  of  the  commerce  clause  of 
tlie  federal  constitution. 

In  response  to  this,  the  court  said : 

"It  is  also  contended  that  the  requirement  of  a  license 
from  the  defendant  company  is  inconsistent  with  the 
iwwer  of  congress  to  reulate'  commerce  among  the* 
States.   This  view  cannot  be  accepted.    The  statute  puts 
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110  obstacle  in  the  way  of  the  purchase,  by  the  defendant 
company,  of  grain  in  the  State,  or  the  shipments  out  of 
the  State  of  such  grain  as  is  purchased.  The  license  has 
reference  only  to  the  business  of  the  defendant  at  its 
elevator  and  warehouse.  The  statute  only  requires  a 
license  in  respect  to  business  conducted  at  an  established 
warehouse  in  the  State,  between  the  defendant  and  the 
sellers  of  the  grain.  We  do  not  perceive  that,  in  so  doing, 
the  State  has  intrenched  upon  the  domain  of  federal  au- 
thority, or  regulated,  or  sought  to  regulate,  commerce. 
In  no  real  or  substantial  sense  is  such  commerce  ob- 
structed by  the  requirement  of  a  license."  W.  TV.  Car- 
gill  Co.  V.  Minnesota,  ex  rel,  etc.,  180  U.  S.,  452,  21  Sup. 
Ct,  423,  45  L.  Ed.,  619. 

We  are  of  opinion  that  the  foregoing  is  sound  au- 
thority upon  which  to  base  the  conclusion  heretofore  an- 
nounced,  that  this  complainant  is  only  taxed  with  refer- 
ence to  matters  transacted  by  him  at  his  business  house, 
and  as  to  his  purchasing  business  and  other  parts  of  his 
business,  and  does  not  refer  to  or  burden  his  sales  to  i>ar- 
ties  outside  the  State. 

For  the  reason  stated,  the  decree  of  the  chancellor  will 
be  reversed,  and  the  bill  dismissed. 
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Geiswold,  Hallette  &  Persons  v.  James  D.  Davis  et  ah 
(Knoxville,    September  Term,  1911.) 

1.  BILLS  AND  NOTES.     Payment  must  be  made  to  the  holder 
I                       or  his  agent. 

As  a  general  proposition  the  maker  of  a  negotiable  promissory 
note  can  satisfy  It  only  by  payment  to  the  holder  or  to  his  duly 
authorized  agent  for  that  purpose.     {Post,  p.  229.) 

Case  cited  and  approved:     Marling  y.  Nommensen,  127  Wis.,  363. 

2.  SAME.  Same.  Payment  to  unauthorized  agent  not  in  pos- 
session of  the  securities  does  not  protect  the  debtor;  burden 
to  show  special  authority. 

As  a  general  rule  the  debtor  is  not  Justified  In  paying  the  principal 
debt  to  an  agent  of  the  holder  who  is  not  expressly  authorized 
to  receive  it,  unless  the  agent,  at  the  time  of  payment,  has  in 
his  possession  the  securities  paid,  and  makes  that  fact  known 

to  the  debtor;   and,  if  the  person  to  whom  payment  is  made 

i 

is  not  in  possession  of  the  written  securities,  the  burden  is 
upon  the  debtor  to  show  that  the  one  to  whom  payment  was 
made  had  special  authority  to  receive  payment,  or  that  he  was 
represented  by  the  creditor  to  have  such  authority.  {Post,  pp. 
229,  230.) 

8.  SAME.  Same.  Same.  Payment  to  unauthorized  agent 
without  apparent  authority  evidenced  by  possession  of  the 
securities  does  not  protect  the  debtor. 

p  One  without  actual  authority  to  do  so,  but  assuming  to  act  as  the 

agent  of  another  in  receiving  payment  of  the  principal  debt, 
and  who  has  not  the  securities  In  his  possession,  cannot  be 
deemed  to  have  such  authority;  and  it  Is  indispensable  to 
investing  him  with  such  apparent  authority  that  he  have  the 
possession  of  the  securities,  and  that  knowledge  of  such  pos- 
session be  brought  home  to  the  debtor  at  the  time  of  making  the 
payment     {Post,  pp.  230-233.) 
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Cases  cited  and  approved:  Smith  v.  Kidd,  68  N.  Y.,  130;  Crane  v. 
Gruenwald,  120  N.  Y.,  274;  Williams  v.  Walker,  2  Sandf.  Chy. 
(N.  Y.),  325;  Lawson  v.  Nicholson,  62  N.  J.  Eq.,  821;  Wilson  v. 
Campbell,  110  Mich.,  580. 

■ 

Cases  cited,  distinguished,  and  disapproved:  Campbell  v.  Gow- 
ans,  35  Utah,  268;  Quinn  v.  Dresbach,  75  Cal.,  159;  Morgan  v. 
Neil,  7  Idaho,  629;  Spencer  v.  Wilson,  4  Munf.  (Va.),  130. 

4.  SAME.  Purchased  and  paid  for  by  mutual  credits  and 
charges  on  deposit  account  of  purchaser  with  seller  consti- 
tutes an  innocent  holder,  notwithstanding  resale  before 
maturity  and  taking  bacic  after  maturity. 
Where  the  complainants  purchasing  a  note  of  the  payee  had  money 
on  deposit  with  him  as  banker  to  their  credit,  and  paid  for 
the  same  before  its  maturity  by  crediting  such  payee  and  banker 
with  the  value  of  the  note,  and  by  the  banker's  charging  its 
value  against  the  deposit  account,  they  were  purchasers  for 
value  and  innocent  holders;  and  it  seems  that  where  such 
complainants  sold  said  note  to  another  innocent  purchaser  for 
value  before  its  maturity,  and  after  its  maturity  paid  the  same 
and  took  it  back,  they  will  be  protected  as  innocent  holders. 
{Post,  pp.  227,  233,  234.) 
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Appeal  from  the  Chancery  Court  of  McMinn  County. 
— T.  M.  McCoNNELL,  Chancellor. 

W.  D.  Cars  WELL  and  D.  O.  Young,  for  complainants. 

McCroskey  &  Peace  and  Norman  B.  Morkbll,  for  de- 
fendants. 
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Mr.  Justice  Lansden  delivered  the  opinion  of  the 
Court. 

The  bill  in  this  case  is  filed  for  the  purpose  of  fore 
closing  a  deed  of  trust  upon  a  tract  of  150  acres  of  land 
executed  by  the  defendant  Davis  to  one  Allen,  trustee, 
for  the  purpose  of  securing  two  notes  and  the  annual 
interest  coupons  attached  thereto  payable  to  Burp  & 
Knappe.  The  chancellor  refused  to  foreclose  the  deed  of 
trust  and  dismissed  complainants'  bill.  From  this  de- 
cree, they  have  appealed  and  assigned  errors. 

The  facts  necessary  to  be  stated  are  that  in  1904,  the 
defendant  Davis  made  application  to  the  Georgia  Loan 
&  Trust  Company,  of  Macon,  Ga.,  through  Allen,  for  a 
loan  of  f  1,300.  This  application  was  forwarded  by  Allen 
to  the  Georgia  Loan  &  Trust  Company  through  the  firm 
of  Smitli  &  Carswell,  attorneys  of  Chattanooga.  After 
abstracts  of  title  were  prepared  by  Allen  and  passed 
upon  favorably  by  Smith  &  Carswell,  the  Georgia  Loan 
&  Trust  Company  approved  the  loan,  and  forwarded  to 
them  the  deed  of  trust,  together  with  the  notes  and  in- 
terest coupons,  and  the  money  to  be  delivered  to  Davis 
through  Allen.  It  appears  that  at  the  time  Davis  made 
application  for  the  loan  there  was  a  mortgage  on  his 
farm  in  favor  of  Mrs.  Bloom  for  f  700,  and  he  owed  the 
First  National  Bank  of  Athens  about  f  600,  and  it  was 
to  pay  these  debts  that  he  desired  the  money  secured  by 
this  deed  of  trust. 

In  making  the  abstract  of  title  for  Davis,  Allen  failed 
to  show  in  the  abstract  that  the  mortgage  existed  in 
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favor  of  Mrs.  Bloom.  At  the  request  of  Allen,  Smith 
&  Oarswell  forwarded  the  money  for  Davis  to  him  by 
express.  When  Allen  received  the  money,  he  turned 
over  f 602.95  to  Davis  and  stated  at  the  time  that  the 
balance  of  the  f  1,300  had  not  come,  and  that  Mrs.  Bloom 
would  have  to  wait,  but  that  Davis  could  take  the  f  600 
and  pay  the  debt  due  the  bank.  This  was  done.  The 
notes  were  dated  September  1,  1904,  and  were  due  Sep- 
tember 1,  1907',  with  interest  payable  annually.  The  in- 
terest coupon  on  the  f  600  note  was  |36.  Davis  paid 
this  first  coupon  to  Allen  by  delivering  to  him  f34.50, 
which  Alien  accepted  with  some  explanation  to  Davis 
that  is  not  shown  in  the  record.  Allen  paid  the  interest 
coupon  on  both  notes  by  remittance  to  the  Georgia  Loan 
&  Trust  Company  of  the  sum  due.  Before  the  maturity 
of  the  notes  secured  by  the  deed  of  trust,  Davis  nego- 
tiated a  sale  of  his  farm  to  the  defendant  Hicks.  He 
made  known  to  Allen  his  sale  to  Hicks,  stating  that  it 
Avas  a  condition  of  the  trade  that  the  deed  of  trust  to  se- 
cure Burr  &  Knappe  and  the  mortgage  in  favor  of  Mrs. 
Bloom  should  be  paid  oflf  and  satisfied  of  record.  Allen 
agreed  to  accept  from  Davis  the  f  600  which  he  paid  him 
at  the  time  the  loan  was  made,  but  stated  that  he  did  not 
have  in  his  possession  either  the  deed  of  trust  or  the  two 
notes  that  Davis  had  previously  executed  in  favor  of 
Burr  &  Knappe;  and  that  he  could  not  get  possession  of 
the  securities  and  deliv^er  them  to  Davis  before  the  fol- 
lowing September,  at  which  time  an  interest  payment 
waj9  due.  Allen  agreed,  however,  to  satisfy  the  deed  of 
trust  upon  the  margin  of  the  record.    This  was  done  by 
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Davis  paying  the  f  600  to  Allen  and  Allen  indorsing 
upon  the  margin  of  the  record  where  the  deed  of  trust 
was  recorded  that  he  (Allen)  was  the  holder  of  the  not^s 
secured  by  the  deed  of  trust,  and  he  acknowledged  pay- 
ment of  the  same  and  satisfaction  of  the  deed  of  trust. 
This  was  all  explained  to  Hicks,  and  upon  this  satisfac- 
tion of  the  deed  of  trust,  Hicks  paid  the  purchase  price 
to  Davis,  and  Davis  paid  oflp  the  mortgage  to  Mrs. 
Bloom. 

While  the  Georgia  I^an  &  Trust  Company  negotiated 
the  loan  Avith  Davis,  through  Smith  &  Carswell  and 
Allen,  and  passed  upon  its  desirability,  the  money  which 
was  advanced  upon  the  deed  of  trust  was  furnished  by 
Burr  &  Knappe,  and  the  notes  were  made  payable  and 
delivered  to  them  as  payees.  On  the  29th  of  September, 
1904,  Burr  &  Knappe  sold  the  two  notes  to  Oris  wold, 
Hallette  &  Persons  for  full  value  and  indorsed  them 
without  recourse.  Burr  &  Knappe  are  bankers  and 
brokers  in  the  city  of  Bridgeport,  Conn.,  and  the  com- 
plainants carry  an  account  with  them  as  bankers.  The 
complainants  are  brokers  and  are  regular  customers  of 
Burr  &  Knappe.  Payment  was  made  by  Burr  &  Knappe 
charging  the  account  of  complainants  with  the  purchase 
price  of  the  notes  and  the  complainants  crediting  the 
account  of  Burr  &  Knappe  with  like  amount  The  com- 
plainants sold  the  notes  to  A.  W.  Healy  for  full  value 
and  before  due.  After  the  notes  became  due,  the  Georgia 
Loan  &  Trust  Company  notified  Burr  &  Knappe  that  the 
notes  would  be  paid  upon  presentation,  and  Burr  & 
Knappe  in  turn  notified  the  complainants,  who  likewise 
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notified  Healy.  Healy  brought  the  notes  to  complain- 
ants and  received  payment  in  other  securities  for  their 
full  value.  This  was  after  their  maturitv.  The  notes 
were  forwarded  to  the  Georgia  Loan  &  Trust  Company, 
and  demand  of  payment  was  made  upon  due  presenta- 
tion, which  was  declined. 

Allen  represented  himself  to  Hicks  as  the  agent  of 
Burr  &  Knappe  and  executed  receipts  to  Hicks  for  sums 
peecived  as  such  agent.  Burr  &  Knappe  knew  nothing 
of  Allen  and  were  never  informed  that  Allen  was  receiv- 
ing moneys  from  Davis  pretending  to  be  their  agent.  In- 
terest was  forwarded  by  Allen  to  the  Georgia  Loan  & 
Trust  Company,  and  by  that  company  to  Burr  & 
Knappe,  and  Burr  &  Knappe  would  pay  interest  re- 
ceived to  the  holder  of  the  notes  at  the  time.  There  is 
nothing  to  indicate  that  they  ever  knew  any  fact  that 
would  suggest  to  them  that  Allen  was  pretending  to  be 
their  agent  or  that  he  had  failed  to  deliver  to  Davis  the 
entire  amount  loaned  by  them,  or  that  Davis  had  under- 
taken to  pay  back  the  f  600  received  from  Allen,  or  that 
Allen  had  undertaken  to  satisfy  the  deed  of  trust  until 
after  the  maturity  of  the  notes  and  just  before  the  filing 
of  this  bill. 

Upon  these  facts,  it  is  said  in  support  of  the  chancel- 
lor's decree :  First^  that  Allen  was  the  agent  of  Burr  & 
Knappe,  and  as  such  was  authoried  to  receive  the  f  600 
repaid  to  him  by  Davis,  and  also  that  his  failure  to  pay 
over  to  Davis  the  full  amount  of  the  loan  was  the  failure 
of  Burr  &  Knappe;  and,  second,  that  the  complainants 
are  not  purchasers  for  value  in  due  course  of  trade,  and 
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therefore  they  hold  the  securities  subject  to  the  defenses 
that  might  be  interposed  to  them  in  the  hands  of  Burr  & 
Knappe.  As  a  general  proposition,  the  maker  of  a  ne- 
gotiable promissory  note  can  satisfy  it  only  by  payment 
to  the  holder  or  to  his  duly  authorized  agent  for  that  pur- 
pose. Marling  v.  Nommcnsen,  127  Wis.,  363, 106  N.  W., 
844,  5  L.  R.  A.  (N.  S.),  412,  115  Am.  St.  Rep.,  1017,  7 
Am.  &  Eng.  Ann.  Cas.,  364. 

It  is  not  claimed  that  Allen  was  especially  authorized 
by  Burr  &  Knappe  to  receive  payment  of  the  notes  in 
question.  The  insistence  is  that  Allen,  having  acted  for 
them  in  making  the  application  for  the  loan,  in  apprais- 
ing the  property,  and  in  preparing  the  abstracts  of  title, 
and  also  in  receiving  payment  from  Davis  of  one  interest 
coupon,  that  this  authorized  Davis  to  rely  upon  the  rep- 
resentations of  Allen  that  he  was  such  agent,  and, 
though  not  directly  authorized  by  his  principal  to  re- 
ceive payment,  he  was  acting  within  the  apparent  scope 
of  his  authority. 

We  are  of  opinion  that  as  a  general  rule  the  debtor  is 
not  justified  in  paying  the  principal  debt  to  an  agent  of 
the  holder  who  is  not  expressly  authorized  to  receive  it, 
unless  the  agent,  at  the  time  of  payment,  has  in  his  pos- 
session the  securities  paid  and  makes  the  fact  known  to 
the  debtor,  and,  if  the  person  to  whom  payment  is  made 
is  not  in  possession  of  the  T^Titten  securities,  the  burden 
is  upon  the  debtor  to  show  that  the  one  to  whom  pay- 
ment was  made  had  special  authority  to  receive  pay- 
ment, or  that  he  has  been  represented  by  the  creditor  to 
have  such  authority.  There  can  be  no  basis  for  the  debt- 
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or  relying  upon  the  apparent  or  ostensible  authority  of 
an  agent  not  in  poF«ession  of  the  written  securities  to  re- 
ceive payment.  The  mere  act  of  paying  tlie  princijial 
debt  to  one  not  the  holder  of  negotiable  instruments,  and 
not  in  possession  of  them,  is  such  gross  negligence  ui)on 
the  part  of  the  debtor  that  it  is  difficult  to  conceive  how 
he  could  rely  upon  an  apparent  or  ostensible  authority 
of  such  agent  to  receive  the  pajinent.  Possession  of  the 
securities  properly  indorsed  of  itself,  and  in  the  absence 
of  countervailing  facts,  clothes  the  agent  with  apparent 
authority  to  receive  payment  from  and  deliver  them  to 
the  debt-or.  And  the  absence  of  the  securities  in  the 
hands  of  the  alleged  agent  is  such  a  powerful  circum- 
stance of  want  of  authority,  that  one  making  payment  to 
him  cannot  claim  that  he  api)eared  to  have  authority  to 
receive  payment,  when  in  fact  he  did  not. 

Agency  rests  upon  contract  between  the  principal  and 
the  agent.  This  contract  cannot  be  made  to  appear  to  a 
third  party  by  the  declarations  of  the  agent  only,  nor 
can  the  principal  be  held  bound  by  a  course  of  conduct 
upon  the  part  of  the  agent  unknown  to  him.  For  the 
acts  of  his  agent  within  his  express  authority,  the  prin- 
cipal is  liable  because  the  act  of  the  agent  is  the  act  of 
the  principal.  For  the  acts  of  the  agent  within  the  scope 
of  the  authority  which  he  holds  the  agent  out  as  having, 
or  knowingly  permits  him  to  assume,  the  principal  is 
made  responsible,  l)ecause  to  permit  him  to  dispute  the 
authority  of  the  agent  in  such  case  would  be  to  enable 
him  to  amimit  a  fraud  upon  innoient  persons.  The 
same  principle  of  equity  which  forbids  the  principal  to 
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deny  responsibility  for  the  aete  of  his  agent  within  the 
scope  of  his  apparent  authority  requires  that  the  party 
dealing  witli  the  alleged  agent  shall  show  that  he  was 
aware  of  the  acts  from  which  the  apparent  authority  is 
deduced,  that  he  acted  in  reliance  upon  them,  and  that 
he  did  not  act  negligently,  but  used  reasonable  means  to 
ascertain  whether  the  power  was  possessed  by  the  agent, 
and  that  in  good  faith  he  believed  the  agent  was  es- 
pecially authorized  to  do  the  thing. 

All  of  the  authorities  are  in  substantial  accord  with 
the  Tiews  herein  stated.  Some  of  the  cases  seem  not  to 
distinguish  between  payment  to  an  agent  without  au- 
thority, but  claimed  to  be  acting  within  his  apparent  au- 
thority, and  an  agent  specially  authorized  to  receive 
payment.  Expressions  can  be  found  in  those  cases  to 
the  effect  that  such  an  agent  so  receiving  payment  of  the 
principal  loan  can  still  be  found  to  have  had  implied  au- 
thority to  receive  the  payment,  and  the  absence  of  the 
securities  from  his  possession  is  merely  a  circumstance 
to  be  considered  in  connection  with  all  the  facts.  Camp- 
hell  v.  Oowans,  35  Utah,  268,  100  Pac,  397,  23  L.  R.  A. 
(N.  S.),  414.  But  an  examination  of  the  facts  of  these 
cases  will  show  that  the  courts  found  that  the  agent  was 
authorized  to  receive  the  payment,  or  else  the  principal, 
by  his  course  of  dealing  with  the  debtor  through  the 
alleged  agent,  had  estopped  himself  to  deny  the  au- 
thority of  the  agent,  or  had  ratified  his  act.  Qtiinn  v. 
Dreshach,  75  Cal.,  159, 16  Pac,  762,  7  Am.  St.  Rep.,  138; 
Morgan  v.  Neil,  7  Idaho,  629,  65  Pac,  66,  97  Am.  St., 
Rep.,  264. 
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But,  a«  we  have  said,  the  better  rule  supported  by  the 
greater  weight  of  authority  is  tliat  one  without  actual 
authority  to  do  so,  but  assuming  to  act  as  the  agent  of 
another  in  receiving  paj^ment  of  the  principal  sum  due, 
who  has  not  the  securities  in  his  possession,  cannot  be 
deemed  to  have  such  authority.  It  is  indispensable  to 
investing  him  with  such  apparent  authority  that  he  have 
possession  of  the  securities,  and  that  knowledge  of  such 
possession  be  brought  home  to  the  debtor  at  the  time  of 
making  the  payment.  Smith  v.  Kidd,  68  N.  Y.,  130,  23 
Am.  Rep.,  157;  Lairson  v.  Nicholson,  52  N.  J.  Eq.,  821, 
31  Atl.,  386;  Crane  v.  Gruenewald,  120  N.  Y.,  274,  24  N. 
E.,  456,  17  Am.  St.  Rep.,  643;  Jones  on  Mortgages,  sec- 
tion 964;  Meacham  on  Agency,  section  373;  Wilson  v. 
Campbell,  110  Mich.,  580,  68  N.  W.,  278,  35  L.  R  A., 
544;  Williams  v.  Walker,  2  Sandf.  Ch.  (N.  Y.),  325. 

In  the  case  last  cited,  the  learned  assistant  vice  chan- 
cellor reviewed  the  English  and  American  authorities  at 
very  great  length,  commencing  with  Henn  v.  Connisby, 
Oases  in  Chancery,  93,  decided  in  1668,  and  reviewed 
each  case  down  to  the  date  of  the  decision  in  1845.  He 
found  perfect  harmony  in  all  of  the  authorities  except 
the  single  case  of  Spencer  v.  Wilson,  4  Munf.  (Va.),  130, 
and  this  case  he  criticised  "as  either  carelessly  reported 
or  was  a  loose  decision."  This  case  is  often  cited  by  the 
various  courts,  and  it  appears  to  be  a  leading  case  upon 
^  the  subject.    The  rule  is  there  stated  as  follows : 

"The  debtor  is  authorized  to  infer  that  the  solicitor  or 
agent  is  empowered  to  receive  both  interest  and  prin- 
cipal, from  his  having  possession  of  the  bond  and  mort- 
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gage.  .  .  .  But  such  inference,  being  founded  upon 
the  custody  of  the  securities,  ceases  whenever  they  are 
withdrawn  by  the  creditor ;  and  it  is  incumbent  upon  the 
debtor,  who  makes  payment  to  the  solicitor  or  agent,  re- 
lying upon  such  inference,  to  show  that  the  securities 
■  were  in  his  possession  on  each  occasion  when  the  pay- 

ments were  made." 

The  rule  here  adopted  is  not  only  supported  by  reason 
and  authority,  but  it  is  easiest  understood  and  followed 
in  actual  practice.  It  requires  only  the  most  natural 
and  prudent  thing  for  a  debtor  to  do  in  the  matter  of 
paying  the  principal  debt,  and  makes  him  responsible 
for  his  gross  negligence.  It  tends  to  prevent  the  alleged 
agent  f»om  practicing  fraud  both  upon  the  debtor  and 
the  creditor  and  will  make  certain  such  payments  and 
minimize  litigation. 

While  what  has  been  said  is  conclusive  of  the  entire 
case  for  the  reason  that  payment  to  Allen  was  not  a  pay- 
ment to  Burr  &  Knappe,  it  is  proper  to  dispose  of  the 
second  contention  of  defendant's  counsel.  It  is  said 
that  the  complainants,  having  taken  the  paper  from 
Healy  after  its  maturity,  and  not  having  paid  value  for 
the  same  at  the  time  of  their  purchase  from  Burr  & 
Knappe,  are  not  innocent  holders  of  the  notes  sued  on 
for  value.  This  contention  is  based  upon  the  statement 
of  complainants  to  the  effect  that,  at  the  time  they  pur- 
chased the  notes  from  Burr  &  Knappe,  they  had  money 
on  deposit  with  them  to  their  credit,  and  the  value  of 
the  notes  was  credited  by  them  to  Burr  &  Knappe 
against  this  deposit,  and  likewise  was  charged  by  Burr 
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&  Knappe  to  the  complainants.  It  is  sought  to  bring 
this  case  within  the  authority  of  Banking  Co.  v.  Hall. 
119  Tenn.,  548,  108  S.  W.,  1068.  In  that  case  the  notes 
in  controversy  were  purchased  by  the  Elgin  City  Bank- 
ing Company  from  W.  S.  Dunham,  and  were  paid  for  by 
the  cashier  of  the  Elgin  City  Banking  Company  placing 
the  amount  paid  for  the  notes  to  the  credit  of  Dunham 
at  the  First  National  Bank  of  Elgin.  It  was  held  that 
it  was  not  shown  that  the  credit  given  to  the  Dunhams 
in  the  First  National  Bank  was  ever  used  by  them,  and 
therefore  the  court  could  not  determine  whether  the 
credit  was  real  and  substantial.  However,  this  case  is 
the  converse  of  the  Hall  Ca»€.  The  complainants  had 
money  on  deposit  with  Burr  &  Knappe,  and,  when  they 
purchased  the  notes  sued  on,  they  credited  the  account 
of  Burr  &  Knappe  with  the  purchase  price,  and  Burr  & 
Knappe  in  turn  charged  their  account  with  like  amount. 
Neither  party  had  the  power  after  the  entry  of  the  debit 
and  credit  items  in  this  transaction  to  change  them.  The 
complainants  had  suffered  the  loss  of  their  credit,  and 
Burr  &  Knappe  had  received  the  benefits  of  it  as  ef- 
fectually as  if  the  money  had  actually  passed.  The 
result  is  that  the  decree  of  the  chancellor  is  reversed, 
and  a  decree  will  be  entered  here  for  the  complainants. 
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J.  Will  Taylor  v.  Alvis  J.  Caril* 

AND 

W.  C.  Adams  v.  Hugh  McDonald. 
li  {Knoxville.    September  Term,  1911.) 

1.  CONTESTED  ELECTIONS.  Cannot  be  determined  by  city 
council  without  previously  established  rules  under  statute 
conferring  the  power  under  previously  established  rules. 

Under  the  charter  of  the  town  of  La  FoUette  (Acts  1897,  eh. 
161),  which  provides  (by  its  eighth  section)  that  the  city  coun- 
cil shall  be  the  sole  judge  of  the  qualification  and  election  of 
its  own  members,  and  (by  its  thirteenth  section)  that  a  contest 
over  the  election  of  any  city  officer  shall  be  heard  and  determined 
by  the  city  council  under  such  rules  as  it  shall  have  previously 
established  for  such  hearing,  the  council  has  no  primary  riglit 
or  Jurisdiction  to  determine  the  contested  election  of  a  mem- 
ber of  the  council,  where  it  has  not  previously  established  any 
rules  or  methods  for  conducting  such  a  contest,  as  required  by 
the  charter.     {Post,  pp.  242,  243.) 

Acts  cited  and  construed:     Acts  1897,  ch.  161,  sees.  8  and  13. 

Cases  cited  and  approved:  Veile  v.  Funck,  17  Iowa,  365;  Darrow 
V.  People,  8  Colo.,  417. 

2.  SAME.     Supervisory  jurisdiction   of  circuit  court  over  con 
tested  election  cases  before  a  city  council. 

The  circuit  court  has  supervisory  jurisdiction  by  certiorari  ovei 
the  proceedings  of  a  city  council  in  a  contested  election  case. 
{Post,  p.  243.) 

Case  cited  and  approved:     Staples. v.  Brown,  113  Tenn.,  643. 

3.  SAME.     In  circuit  court,  where  no  other  provision  is  made. 
Where  no  other  provision  is  made  for  the  contest  of  an  election, 

it  is  triable  in  the  circuit  court,  under  section  6063  of  Shan- 


♦  Superintending  control  and  supervisory  jurisdiction  of  superior 
over  inferior  courts,  see  note  in  51  L.  R.  A.,  33. 
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non's  Code;  and  where  the  primary  jurisdiction  of  a  city  council 
is  inefPectlye  because  of  its  failure  previously  to  establish  rules 
for  conducting  such  contests,  as  required  by  its  charter,  the 
primary  jurisdiction  is  in  the  circuit  court.    (Post,  pp.  243,  244.) 

Code  cited  and  construed:  Sec  6063  (S.);  sec.  4997  (M.  ft  V.); 
sec.  4225  (T.  ft  S.  and  1858). 

Case  cited  and  approved:     Baker  v.  Mitchell,  105  Tenn.,  610. 

4.  MUNICIPAL  CORPORATIONS.  City  council  of  La  Follette 
Is  composed  of  the  aldermen,  and  mayor  Is  not  a  member. 

Under  the  charter  of  the  town  of  La  Follette  (Acts  1897,  ch.  161, 
as  amended  by  Acts  1901,  ch.  460),  the  city  council  Is  composed 
only  of  the  aldermen,  and  the  mayor  Is  not  a  member  or  part  of 
it.     (Post,  p.  244.) 

Acts  cited  and  construed:  Acts  1897,  ch.  161;  Acta  1901,  ch. 
460. 

5.  CONTESTED  ELECTIONS.  Original  jurisdiction  Is  In  cir- 
cuit court,  and  only  cumulative  jurisdiction  Is  In  city  council, 
when. 

Under  the  charter  of  the  town  of  La  Follette  (Acts  1897,  ch.  161) 
providing  (by  its  thirteenth  section)  that  a  contest  over  the 
election  of  any  city  officer  shall  be  heard  and  determined  by 
the  council,  under  such  rules  as  it  shall  have  previously  estab- 
lished for  such  hearing,  and  under  section  6063  of  Shannon's 
Code  giving  the  circuit  court  jurisdiction  of  contested  elections 
where  such  jurisdiction  is  not  conferred  upon  some  other 
tribunal,  the  city  council  is  not  a  "judicial  tribunal,"  within  the 
sense  and  meaning  of  said  section,  so  that  the  circuit  court 
has  original  jurisdiction  of  a  contested  election  for  mayor  of 
such  town;  for  the  jurisdiction  conferred  upon  the  city  coun- 
cil is  merely  cumulative,  and  the  circuit  court  continues  to 
hold  its  original  jurisdiction.     (Post,  pp.  244,  245,  249.) 

Code  cited  and  construed:  Sec.  6063  (S.);  sec.  4997  (M.  ft  V.); 
sec.  4225  (T.  ft  S.  and  1858). 

Acts  cited  and  construed:     Acts  1897,  ch.  161,  sec.  13. 


i 


r 
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Cases  cited  and  approved:  Crump  y.  Williams,  at  Jackson,  April 
term,  1910;  People,  ex  rel.,  v.  Hall,  80  N.  Y.,  117;  McVeaney  T, 
Mayor,  80  N.  T.,  186;  Veile  v.  Funck,  17  Iowa,  365;  State,  ex 
reL,  Y.  Kraft,  18  Ore.,  550;  Commonwealth  y.  Allen,  70  Pa.,  469; 
State,  ex  rel.,  v.  Kempf,  69  Wis.,  470;  State  v.  McKinnon,  8 
Ore.,  492;  Kendell  y.  Camden,  47  N.  J.  Law,  64;  State,  ex  rel.,  v. 
Fitzgerald,  44  Mo.,  425;  People  y.  Londoner,  13  Colo.,  303;  State, 
ex  rel.,  v.  Anderson,  26  Fla.,  254;  Commonwealth  y.  McCloskey, 
2  Rawle  (Pa.),  309. 

6.  SAME.  Grounds  may  be  stated  in  two  aspects  based  upon 
the  invalidity  and  the  validity  of  the  election. 

Where  the  petition  in  a  contested  election  case,  over  the  office  of 
mayor,  asks,  first,  that  the  election  be  declared  void,  and  the 
petitioner  be  declared  the  incumbent  holding  over;  and,  sec- 
ondly, that  petitioner  be  declared  the  successful  candidate,  in 
case  the  court  should  hold  that  the  election  was  not  invalid, 
but  was  a  legal  election,  the  grounds  of  the  contest  are  stated 
in  two  aspects,  which  may  be  united  in  one  petition.  {Post,  pp. 
245,  247.) 

Case  cited  and  approved:  Maloney  v.  Collier,  112  Tenn.,  78,  102, 
103. 

7.  ELECTIONS.  To  be  held  under  the  Dortch  law  In  cities  in 
civil  districts  of  2,500  population. 

A  city  election  in  an  incorporated  town  in  a  civil  district  con- 
taining a  population  of  twenty-five  hundred  is  properly  held 
under  the  Dortch  law  (Acts  1890,  ex.  ses.,  ch.  24,  sec.  2;  Acts 
1891,  ch.  225;  Acts  1897,  ch.  17),  and  not  under  the  uniform 
ballot  law  (Acts  1891,  ex.  ses.,  ch.  21;  Acts  1893,  ch.  101* 
(Post,  p.  246.) 

8.  CONTESTED  ELECTIONS.  Petition  alleging  petitioner's 
election  by  a  majority  vote,  wrongfully  revised  by  commis- 
sioners of  election  so  as  to  give  contestee  a  majority,  Is  not 
subject  to  demurrer. 

Where  the  petition  in  a  contested  election  case,  over  the  office 
of  mayor,  alleges  that  the  returns  made  up  by  the  election 
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officers  under  the  Dortch  law  (Acts  1890,  ex.  see.,  ch.  24;  Acts 
1891,  ch.  225;  Acts  1897,  ch.  17),  then  and  there  in  force,  gave 
to  the  petitioner  a  majority  of  the  votes,  that  he  received  190 
votes  and  the  contestee  186  votes,  but  that,  when  these  returns 
were  sent  to  the  commissioners  of  elections,  they  assumed  to  go 
behind  the  poll  lists  and  tally  sheets,  to  examine  the  original 
ballots,  and  to  throw  out  votes,  and  that,  by  such  action,  the 
result  was  so  changed  as  to  give  the  contestee  a  majority,  to 
whom  a  certificate  was  thereupon  issued,  a  demurrer  to  such 
petition  upon  the  alleged  ground  that  it  shows  no  case  in 
that  it  admits  that  the  contestee  received  a  majority  of  the 
votes  cast  under  the  Dortch  law  is  bad,  because  the  petition 
does  not  admit  what  the  demurrer  assumes  that  it  admits. 
iPost,  pp.  246-248.) 

9.    SAME.     Not  Jury  cases. 
Election  contests  are  not  Jury  cases.     (Post,  pp.  249,  250.) 

Gases  cited  and  approved:  Blackburn  v.  Vick,  2  Heisk.,  377,  383; 
Moore  v.  Sharp,  98  Tenn.,  491,  494;  Shields  v.  McMahan,  112 
Tenn.,  4,  5  (and  authorities  cited);  Corey  v.  Lugar,  62  Ind.,  60; 
Pedigo  V.  Grimes,  113  Ind.,  148;  Hughes  v.  Holman,  23  Ore.,  481; 
Ewing  V.  Filley,  43  Pa.,  384;  (Joran  v.  Jackson,  32  Ark.,  553; 
Wise  V.  Martin,  36  Ark.,  305;  Ford  v.  Wright,  13  Minn.,  518. 

10.  JURY  TRIALS.  Amendment  of  statute  as  to  method  of  call- 
ing for  Jury,  but  not  so  as  to  extend  the  number  of  Jury 
cases. 

The  statute  (Acts  1875,  ch.  4),  providing  a  method  of  demand- 
ing a  Jury  in  cases  then  triable  by  Jury,  was  amended  by  a  sub- 
sequent statute  (Acts  1889,  ch.  220),  as  to  the  method  of  call- 
ing for  a  Jury,  but  not  so  as  to  extend  the  number  of  Jury  cases. 
{Post,  p.  250.) 

Acts  cited  and  construed:     Acts  1875,  ch.  4;  Acts  1889,  ch.  220. 

11.  SAME.  Order  placing  contested  election  case  upon  the  Jury 
docket  may  be  changed  to  nonjury  docket  at  a  subsequent 
term;  practice  points;  "merits  of  controversy." 

The  action  of  the  trial  Judge  In  a  contested  election  case  in 


17  Gates]       SEPTEMBER  TERM,  IMl.  239 

Taylor  v.  Carr. 

changing  the  caae  from  the  jury  docket  to  the  nonjury  docket, 
at  a  Buhsequent  term,  after  an  order  had  been  made  at  a  prior 
term  placing  it  upon  the  jury  docket,  but  on  the  faith  of  which 
no  steps  had  been  taken  by  either  party,  affecting  the  merits, 
is  not  erroneous,  because  election  contests  are  not  jury  cases, 
and  such  former  order  was  simply  a  point  of  practice  in  the 
preparation  of  the  case  which  was  in  the  discretion  of  Iho 
court,  since  the  rule  that  trial  judges  cannot,  at  subsequent 
terms,  change  orders  made  at  former  terms,  does  not  apply  to 
mere  practice  in  the  preparation  of  the  case,  but  only  to  the 
"merits  of  the  controversy,"  which  term  is  not  confined  to  the 
points  in  actual  litigation,  but  includes  orders  on  points  of 
practice,  where  steps  affecting  the  merits  have  been  taken 
upon  the  f^lth  of  such  orders.     {Post,  pp.  250,  251.) 

12.  CONTESTED    ELECTIONS.     Petition    charging    petitioner's 
election  on  the  face  of  the  returns,  and  that  the  returns  were 

illegality  changed  into  a  majority  for  contestee,  states  a  case 
for  petitioner. 
A  petition  in  a  contested  election  case,  over  the  office  of  mayor, 
which  charges  that  on  the  face  of  the  returns  the  petitioner 
received  a  majority  of  five,  and  that  the  commissioners  of  elec- 
tion illegally  assumed  to  purge  the  returns  by  casting  out  six- 
teen to  eighteen  ballots,  which  had  been  cast  for  the  petitioner, 
thereby  changing  the  result  Into  a  majority  in  favor  of  the 
contestee,  states  a  case  in  favor  of  the  petitioner.  {Post,  p. 
251.) 

13.  SAME.     Amendment   of   answer   will    not    be   allowed    after 
petitioner  has  closed  his  evidence,  when. 

Where,  after  the  trial  of  a  contested  election  case  had  progressed 
two  days,  after  a  great  many  witnesses  had  been  examined,  and 
a  great  volume  of  evidence  had  been  Introduced,  and  after  the 
petitioners  had  closed  their  evidence,  and  after  the  defend- 
ants had  begun  their  testimony,  the  defendants  asked  leave  to 
amend  their  answer,  a  denial  of  the  leave  to  amend  was  proper, 
as  the  amendment  was  offered  too  late.    {Post,  pp.  261-253.) 
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14.  SAME.  Amendment  of  answer  Involving  the  right  of  com- 
missioners of  elections  to  go  behind  the  returns  Is  without 
merit. 

The  commissioners  of  elections  have  no  power  to  go  behind  the 
returns,  and  a  proposed  amendment  to  the  defendant's  answer, 
based  on  the  theory  that  they  had  such  power,  is  without  merit 
(Post,  p.  253.) 

15.  8Ai\AE.  Amendment  inviting  court  to  recount  ballots,  with- 
out allegation  of  the  object  of  the  recounting,  Is  Insufflcient, 
and    is  properly  refused. 

Where  the  proposed  amendment  to  the  answer  in  a  contested  elec- 
tion case  in  effect  Invited  the  circuit  court  to  make  a  recount 
of  the  ballots  generally,  without  any  allegation  as  to  the  particu- 
lar matters  to  be  determined  by  such  recounting,  other  than  the 
general  result  of  the  election,  such  proposed  amendment  was 
InsufBcient  to  enable  the  court  to  exercise  that  power,  and  was 
properly  refused  by  the  trial  judge.     iPost,  p,  253.) 

16.  SAME.  Commissioners  of  elections  cannot  go  behind  the 
returns  and  recount  the  ballots,  but  must  preserve  the  bai« 
lots  under  seal  for  use  In  a  contest. 

Under  Acts  1907,  ch.  436,  requiring,  by  section  15,  that  the  offi- 
cer holding  the  election  shall  deliver  the  polls  or  returns  of 
the  election,  sealed  as  received,  together  with  the  ballots  cast; 
to  the  commissioners  of  elections,  and  requiring,  by  section 
16,  that,  on  the  first  Monday  after  the  election,  the  commis- 
sioners of  elections  shall  file  the  said  polls  and  returns  at  the 
courthouse,  and  certify  in  writing  the  results  shown  thereby, 
and  deliver  to  each  person  elected  a  certificate  of  election,  and 
requiring,  by  sections  17  and  18,  the  preservation  of  the  poll 
lists  and  tally  sheets,  the  duties  of  the  commissioners  of  elec- 
tions are  only  ministerial,  and  not  judicial,  and  they  cannot  go 
behind  the  returns  and  examine  and  recount  the  ballots,  but 
they  must  preserve  the  ballots,  under  seal  as  delivered  to  them, 
for  the  use  of  the  parties  in  the  case  of  a  contest.  {Post,  pp. 
253-257.) 
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Ck>de   cited    and   conitrued:    Sees.    1268,    1270-1277,    1279,    1280, 
1283  (8.). 


Acts  cited  and  construed:    Ajcts  1907,  ch.  436,  sees.  15-18. 

Cases  cited  and  approved:  State,  ex  rel.,  v.  Wriglit,  10  Heisk.,  237, 
262-255;  State,  ex  reL,  v.  Board  of  Inspectors,  6  Lea,  12,  24,  25; 
State,  ex  reL,  v.  Ck)ssett,  9  Lea,  644. 

17.   ELECTIONS.     Ballots    perforated    by    mistake    and    not    so 
marked  for  identification  are  valid. 
Ballots  perforated  by  mistake,  and  not  so  marked  by  the  voters 
for  purposes  of  identification,  are  valid.     iPo$t,  pp.  258,  259.) 


.  FROM  CAMPBELU 


Appeal  from  the  Circuit  Court  of  Campbell  County. — 
O.  Mo.  Hendebson^  Judge. 

Lindsay^  Young  &  Smith,  Jourolmon,  Wblokbb  & 
Smith^  L.  H.  Caelook^  and  John  P.  Rogers^  for  plain- 
tiffs in  error. 

W.  A.  Owens,  Wright  &  Jones,  Ages  &  Peters,  and 
Jesse  L.  Rogers,  for  defendants  in  error. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court 

These  are  consolidated  cases  brought  from  the  circuit 
court  of  C^unpbell  county.  They  were  instituted  in  that 
court  by  the  defendants  in  error,  Carr  and  McDonald, 

135  Tenn. — 16 
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against  the  plaintiffs  in  error,  Taylor  and  Adams,  to 
contest  an  election  for  city  offices  of  the  city  of  La 
Pollette,  held  on  the  29th  of  March,  1910, 

The  commissioners  of  election  gave  the  certificate  of 
election  to  Taylor  as  successful  candidate  for  mayor  of 
the  city,  and  to  Adams  as  successful  candidate  for  alder- 
man of  the  Third  ward.  The  unsuccessful  candidates 
thereupon  filed  these  suits,  for  the  purpose  of  contesting 
the  election,  in  the  circuit  court. 

The  petition  was  met  by  a  demurrer,  under  which  cer- 
tain questions  were  made  which  we  shall  now  state  and 
consider. 

There  were  other  questions  which  we  shall  not  refer 
to  until  after  we  have  set  forth  the  substance  of  the  peti- 
tion. 

For  the  consideration  of  the  points  we  shall  first  men- 
tion it  is  not  necessary  that  the  petition  shall  be  given 
with  any  more  particularity  than  as  above. 

The  question  is  raised  by  the  second,  third,  and  sixth 
grounds  of  demurrer,  that  the  primary  jurisdiction  of 
these  contests  was  in  the  city  council  of  the  city  of  La 
Pollette,  and  that  the  circuit  court  had  no  original  juris- 
diction. 

In  order  to  a  proper  understanding  of  this  question 
it  is  necessary  to  make  the  following  excerpts  from  the 
charter  of  La  FoUette  (chapter  161  of  the  Acts  of 
1897) : 

Section  8,  among  other  things,  contains  the  following : 

"The  city  council  shall  be  the  sole  judge  of  the  quali- 
fication and  election  of  its  own  members,  and  shall  have 
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the  power  to  determine  the  rules  of  its  own  proceedings, 
punish  its  members  for  disorderly  conduct,  and  with  the 
concurrence  of  four  of  its  five  members-elect,  may  expel 
a  member." 

Section  13  contains  the  following: 

"If  the  election  of  any  officer  shall  fail  in  consequence 
of  an  equal  number  of  votes  having  been  cast  for  two  or 
more  persons  for  the  same  office,  the  city  council  shall 
cast  lots  among  the  persons  so  voted  for,  in  such  manner 
as  it  may  prescribe,  by  resolution,  and  the  person  who 
shall  be  successful  according  to  the  terms  of  such  resolu- 
tion in  the  casting  of  lots  shall  be  declared  elected.  If 
the  election  of  any  city  officer  shall  be  contested,  the 
contest  shall  be  heard  and  determined  by  the  city  council 
under  such  rules  as  the  said  council  shall  have  pre- 
viously established  for  such  hearing." 

Hugh  McDonald  claims  to  have  been  elected  as  a  mem- 
ber of  the  city  council,  and  under  the  provisions  of  sec- 
tion 8  that  body  would  have  the  primary  right  to  pass 
upon  his  controversy,  in  view  of  the  language  used  in 
the  section  referred  to,  to  the  effect  that  the  council 
shall  be  "sole  judge"  of  the  matter  (Darroio  v.  People, 
8  Colo.,  417,  8  Pac.  661),  subject  to  the  supervisory  juris- 
diction of  the  circuit  court,  under  the  writ  of  certiorari 
{Staples  V.  Broimj  113  Tenn.,  643,  85  S.  W.,  254).  The 
jurisdiction  of  the  council,  howe^^r,  could  not  be  in- 
voked,  because  it  does  not  appear  that  it  had  established 
any  rules  or  methods  for  conducting  a  contest,  as  it  was 
required  to  do  under  section  13.  Veile  v.  Funck,  17 
Iowa,  365.     There  was,  therefore,  no  other  tribunal  to 
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which  application  could  be  made,  except  the  circuit 
court,  under  section  6063  of  Shannon's  Code;  no  pro- 
vision having  been  made  by  statute  for  such  contests 
other  than  under  said  section.  Baker  v.  Mitchell,  105 
Tenn.,  610,  59  S.  W.,  137. 

If  the  mayor  of  La  Follette  were  also  a  member  of  the 
city  council,  the  same  rule  above  indicated  as  to  Hugh 
McDonald  would  apply  to  Carr,  since  he  was  a  candi- 
date for  the  office  of  mayor.  It  is  insisted  by  defendant 
Taylor  that  the  mayor  is  a  member  of  the  city  council. 
In  view  of  what  has  been  said  in  disposing  of  this  part 
of  the  case  as  to  McDonald,  it  is  perhajw  unnecessary  to 
say  that,  upon  a  very  careful  examination  of  the  charter 
above  referred  to,  and  the  amendment  of  1901  -(Acts 
1901,  ch.  460),  we  are  of  the  opinion  that  the  city  coun- 
cil is  composed  only  of  the  aldermen,  and  the  mayor  is 
not  a  part  of  it.  The  city  council  is  not  a  judicial  tri- 
bunal, within  the  sense  and  meaning  of  Shannon's  Code, 
section  6063. 

In  the  case  of  Cntmp  v.  WilliafnSy  decided  by  this 
court  at  the  April  term,  1910,  at  Jackson,  it  was  held 
that  language  in  the  charter  of  the  city  of  Memphis 
similar  to  the  last  sentence  quoted  from  section  13, 
supra,  did  not  confer  exclusive  original  jurisdiction 
upon  the  city  authorities  to  dispose  of  the  contest,  but 
that  the  jurisdiction  was  merely  cumulatiT^,  and  the  cir- 
cuit court  had  original  jurisdiction.  The  weight  of  au- 
thority in  other  States  is  to  the  same  effect.  People,  ex 
rel.  Hatzell,  v.  Hall,  80  N.  Y.,  117 ;  McVeaney  v.  Mayor, 
80  N.  Y.,  185,  36  Am.  Rep.,  600;  Yeile  v.  Funck,  supra; 
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State,  ex  rel,,  v.  Kraft,  18  Or.,  550,  23  Pac,  663 ;  Conv- 
momoealth  v.  Allen,  70  Pa<,  469;  State,  ex  rel.,  v.  Kempf, 
69  Wis.,  470,  34  N.  W.,  226,  2  Am.  St.  Rep.,  753 ;  State 
V.  McKinnon,  8  Or.,  492;  Kendcll  v.  Camden,  47  N.  J. 
Law,  64,  54  Am.  R.ep.,  117;  State  of  Missouri,  ex  rel. 
Turner,  v.  Fitzgerald,  44  Mo.  425;  People  v.  Londoner ^ 
13  Colo.,  303,  22  Pac,  764,  6  L.  R.  A.,  444;  State,  ex  rel, 
V.  Anderson,  26  Fla.,  254,  8  South.,  1 ;  Commonicealth  v. 
McCloskey,  2  Rawle  (Pa.),  369. 

The  circuit  court,  therefore,  had  original  jurisdiction 
of  the  contest  instituted  by  Carr;  no  other  court  beiug 
vested  therewith. 

We  shall  now  state,  with  as  much  brevity  as  possible, 
the  substance  ,of  the  petition.  Before  doing  this,  how- 
ever, it  should  be  stated  that  the  petition  is  filed  with  a 
double  aspect. 

First,  in  Caries  case,  that  the  election  may  be  de 
clared  void,  and  the  i)etitioner  be  declared  the  incum- 
bent, inasmuch  as  he  was  mayor  at  the  time  the  election 
of  March  29,  1910,  was  had,  and  was  ousted  by  Taylor 
without  authority  of  law ;  and,  secondly,  for  the  purpose 
of  having  Carr  declared  the  successful  candidate  in  case 
the  court  should  hold  that  the  election  was  not  invalid, 
but  was  a  legal  election.  The  petition  stated  the  contest 
in  two  aspects,  within  the  authority  of  Maloney  v.  Col- 
lier, 112  Tenn.,  78,  102,  103,  83  S.  W.,.667. 

We  shall  now  confine  our  attention  in  what  im- 
mediately follows  to  the  mayor's  contest,  and  state  the 
contents  of  that  petition. 


246  TENNESSEE  REPORTS.       [125  Tenn. 

Taylor  v.  Carr. 

It  is  alleged  that  an  election  was  held  on  the  date 
above  mentioned  for  the  election  of  mayor  and  the  mem- 
bers of  the  city  council  of  the  city  of  La  FoUette;  that 
the  officers  holding  the  election,  being  doubtful  as  to 
whether  the  election  should  be  hel.d  under  the  Dortch 
law  or  under  the  uniform  ballot  law,  conducted  two 
elections  at  the  same  place — that  is,  one  under  each 
method ;  that  the  election  under  the  uniform  ballot  law 
was  Toid,  because  registration  certificates  were  de- 
manded of  the  voters,  and  that  thereby  ninety-six  per- 
sons were  prevented  frotn  voting,  which  would  have  been 
sufficient  to  change  the  result ;  and  that,  of  these  ninety- 
six  persons,  forty -one  would  have  voted  for  contestant 
Carr. 

It  is  alleged  in  terms  that  the  election  under  the 
Dortch  law  w-as  invalid,  because  this  law  did  not  con- 
trol ;  but  it  is  stated  as  a  fact  that  the  city  of  La  Follette 
is  within  a  civil  district  containing  2,500  population. 
Therefore,  while  the  conclusion  of  law  announced  in  the 
petition  is  that  this  election  was  vt)id  because  the  city  of 
La  Follette  did  not  fall  within  the  law,  yet  the  statement 
of  fact  just  indicated  show^s  that  did  fall  under  the  law. 
Indeed,  both  sides  now  agree  that  the  election  was 
pi-operly  held  under  the  Dortch  laAv — ^that  is,  that  the 
Dortch  law  controlled,  and  not  the  uniform  ballot  law. 

It  is  charged  that  the  returns  made  up  by  the  election 
officers  under  the  Dortch  laAv  gave  to  the  petitioner, 
Carr,  a  majority  of  the  votes — that  is,  Carr  190  votes 
and  Taylor  185  votes ;  but  that,  when  these  returns  were 
sent  to  the  commissioners  of  election,  they  assumed  to 
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go  behind  the  poll  lists  and  tally  sheets,  examine  the 
original  ballots,  and  throw  out  votes,  and,  so  acting,  the 
result  was  so  changed  as  to  give  the  defendant  Taylor  a 
majority,  and  that  thereupon  they  issued  the  certificate 
to  him.    This  action  is  complained  of. 

The  petition  sets  out  the  names  of  various  persons  who 
were  charged  to  have  been  illegal  \t)ters,  who  cast  their 
ballots  for  contestee  Taylor. 

Complaints  are  made  of  the  place  of  holding  the  elec- 
tion in  the  Third  ward,  the  location  of  the  registrars 
with  respect  to  the  location  of  the  officer  holding  the 
election  at  that  precinct,  and  the  judges ;  also  the  mode 
of  entrance  into  the  voting  places,  and  of  the  fact  that 
deputy  sheriflFs  were  placed  near  the  entrance. 

There  are  various  charges  with  respect  to  the  election 
conducted  on  the  uniform  ballot  plan ;  but,  inasmuch  as 
both  sides  concede,  as  Ave  have  already  stated,  that  the 
election  should  have  been  conducted  under  the  Dortch 
and  registration  law,^  we  need  not  mention  this  matter 
further  than  to  say  that  it  was  charged  that  the  peti- 
tioner was  found  on  the  face  of  the  returns  to  have  less 
votes  than  the  defendant,  because  of  the  fact  that  his 
voters  were  kept  aAvay  by  the  illegal  demand  for  regis- 
tration certificates,  and  it  is  further  charged  in  respect 
of  this  election  that  on  a  proper  recount  of  the  vx)tes 
there  would  be  a  majority  of  thirty  in  favor  of  petitioner 
Carr. 

The  foregoing  general  statement  is  sufficient  for  the 
disposition  of  the  demurrer,  which  shall  now  be  stated. 
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The  first  ground  of  demurrer  makes  the  point  that  the 
petition  shows  no  case,  because  it  admits  that  Taylor  re- 
ceived a  majority  of  eighteen  votes  in  the  election  con- 
ducted under  the  uniform  ballot  law,  and  also  a  majority 
of  the  votes  cast  under  the  Dortch  and  registration  law. 
The  demurrer  then  continues:  "Therefore  petitioner 
fails  to  make  out  a  case  upon  the  face  of  his  petition  en- 
titling him  to  contest  said  election,  and  he  is  not  aided 
by  the  allegations  tKat  other  parties  residing  within 
said  municipality  failed  to  vot^,  because  it  is  shown  by 
said  petition  that  a  greater  number  failed  to  vote  than 
was  claimed  by  petitioner  would  have  voted  for  him; 
therefore,  failing  to  show  upon  the  face  of  the  petition 
that  had  they  vx)ted  for  him  as  claimed  in  the  petition," 
he  would  have  been  successful.  "If  the  others  not  voting 
had  voted  against  him,  the  result  would  not  have  been 
changed."  The  language  we  have  quoted  refers  alone 
to  the  case  attempted  to  be  made  under  the  election  held 
under  the  uniform  ballot  law,  which  election  is  not  now 
before  the  court  for  consideration.  As  to  the  election 
under  the  Dortch  and  registration  law,  the  petition  does 
not  concede  that  the  defendant  received  the  majority  of 
votes,  but  charges  directly  the  reverse ;  that  is,  it  charges 
that  on  the  face  of  the  returns  the  petitioner  recei\^d  a 
majority  of  five  votes,  and  that  the  commissioners  of  elec- 
tions illegally  went  behind  the  returns  and  attempted  to 
throw  out  votes,  and  thus  unlawfully  changed  the  re- 
sult. 

The  second,  third,  fourth,  and  sixth  grounds  of  de- 
murrer we  have  already  considered,    as    raising    the 
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point  that  the  circuit  court  had  no  jurisdiction  of  the 
contest.  The  fifth  is  not  insisted  upon,  and  we  need  not 
notice  it.  The  seventh  ground  has  been  practically  dis- 
posed of  in  what  we  have  already  said. 

The  trial  judge  overruled  the  demurrer  and  proceeded 
to  hear  the  case. 

He  adjudged  that  Carr  was  elected  mayor  of  the  city, 
and  McDonald  elected  to  the  city  council.  Thereupon 
the  defendants  below,  Taylor  arid  Adams,  appealed  to 
this  court,  and  have  here  assigned  errors. 

These  errors  are  divided  into  errors  of  law  and  errors 
of  fact 

The  first  error  of  law  assigned  is  that  which  questions 
the  jurisdiction  of  the  circuit  court,  which  we  have  al- 
ready considered. 

The  second  assignment  of  law  is  based  upon  the  fact, 
first,  that  the  trial  judge  declined  to  allow  the  case  to  be 
tried  before  a  jury;  and,  secondly,  that  after  the  case 
had  been  placed  upon  the  jury  docket,  on  application  of 
the  defendants  below  at  a  former  term  of  the  court,  this 
order  was  revoked  at  a  subsequent  term,  and  the  case 
placed  on  the  nonjury  docket. 

This  assignment  must  be  overruled. 

Election  contests  are  not  jury  cases.  Shields  v.  Mc- 
Mohan,  112  Tenn.,  4  and  5,  81  S.  W.,  597,  and  authori- 
ties cited;  Moore  v.  Sharp,  98  Tenn.,  491,  494,  41  S.  W., 
587;  Blackburn  v.  Vick,  2  Heisk.,  377,  383.  To  same 
eflFect,  see  Pedigo  v.  Grimes,  113  Ind.,  148,  17  N.  E., 
700;  Corey  v.  Lugar,  62  Ind.,  60;  Hughes  v.  Holman,  23 
Or.,  481, 32  Pac,  298 ;  Eioing  v.  Filley,  43  Pa.,  384 ;  Wise 
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V.  Martin  J  36  Ark.,  305 ;  Ooran  v.  Jackson,  32  Ark.,  553 ; 
Ford  V.  Wright,  13  Minn.,  518  (Gil.,  480). 
^  Plaintiflfs  in  error  insist  that  the  rule  was  changed  by 
chapter  220  of  the  Acts  of  1889.  This  is  a  mistaken  view. 
The  act  referred  to  was  an  act  to  amend  chapter  4  of 
the  Acts  of  1875.  That  chapter  provided  a  method  of 
demanding  a  jury  in  cases  "now  triable  by  jury."  Chap- 
ter 220  of  the  Acts  of  1889  simply  amended  the  method. 
It  did  not  purport  to  textend  the  number  of  jury  cases, 
the  two  acts  must  be  construed  together,  and,  although* 
there  is  some  language  in  the  latter  act  which,  standing 
alone,  would  seem  to  favor  the  plaintiflfs  in  error's  con- 
tention, yet  when  taken  in  connection  with  the  former 
act,  which  the  latter  was  intended  to  amend,  it  is  per- 
fectly clear  that  the  purpose  was  such  as  we  have  just 
indicated,  and  that  purpose  only ;  that  is,  merely  to  regu- 
late the  method  of  calling  for  the  jury  in  jury  cases. 

As  to  that  part  of  the  assignment  which  complains  of 
the  action  of  the  trial  judge  in  changing  the  case  from 
the  jury  docket  to  the  nonjury  docket,  at  a  subsequent 
term,  after  an  order  had  been  made  at  a  prior  term  plac- 
ing it  upon  the  jury  docket,  there  was  no  error.  No  right 
connected  Avith  the  merits  of  the  case  was  determined, 
but  simply  a  point  of  practice  in  the  preparation  of  the 
case.  This  was  within  the  discretion  of  the  court.  The 
rule  that  trial  judges  cannot,  at  subsequent  terms,  change 
orders  made  at  former  terms,  does  not  apply  to  mere 
practice  points,  but  only  to  the  merits  of  the  conti'oversy. 
When  we  say  '^merits  of  the  controversy,''  we  do  not  con- 
fine the  observution  merely  to  points  in  actual  litigation. 
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Of  course,  if  the  trial  judge  should  rule  out  a  deposition 
at  some  former  hearing,  this  would  be  so  interconnected 
with  the  merits  as  that  he  could  not  change  the  order 
at  a  subsequent  term.  We  give  this  merely  as  an  illus- 
tration. We  may  further  add  that  if,  after  the  trial 
judge  has  made  an  order  upon  a  point  of  practice,  and 
on  faith  of  that  order  steps  have  been  taken  by  either 
party  aflFecting  the  merits,  the  order  could  not  be 
changed  at  a  subsequent  term. 

The  third  error  of  law  assigned  involves  two  proposi- 
tions :  First,  that  the  petitioner  Carr  does  not  state  suffi- 
cient facts  to  show  that  he  was  elected ;  secondly,  that  he 
does  not  charge  that  the  election  was  valid. 

We  have  perhaps  sufficiently  disposed  of  this  matter 
in  what  we  have  said  touching  the  demurrers.  However, 
as  to  the  first  point,  the  petition  charges  that,  on  the  face 
of  the  returns,  the  petitioner  receivied  five  majority,  and 
that  the  commissioners  of  election  illegally  assumed  to 
purge  the  returns  by  casting  out  sixteen  to  eighteen  bal- 
lots which  had  been  cast  for  the  petitioner,  thereby 
changing  the  result  into  a  majority  in  favor  of  contestee 
Taylor.    This  states  a  case  in  favor  of  the  petitioner. 

That  part  of  the  assignment  which  makes  the  point 
that  the  petition  charges  that  the  election  was  void  we 
have  already  sufficiently  treated  in  another  connection. 

The  fourth  error  of  law  assigned  is  that  the  trial  judge 
"erred  in  declining  to  allow  defendants  to  amend  their 
answer,  so  as  to  aver  that  one  of  the  clerks  in  the  second 
ward  ga^TB  to  contestant  C5arr  four  tallies  too  many,  and 
that  the  other  clerk  added  on  a  like  number,  and  erased 
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from  Taylor's  name  that  number  of  tallies,  which  amend- 
ment should  have  been  allowed  after  the  admission  for 
the  first  time  by  contestant's  counsel  that  the  election 
under  the  Dortch  law  was  legal  and  valid." 

The  trial  of  the  cause  began  on  August  21,  1911'.  On 
August  23d,  after  a  great  many  witnesses  had  been  ex- 
amined, and  a  vast  volume  of  evidence  introduced  the 
defendants  below  asked  leave  to  insert,  at  the  end  of  the 
first  sentence,  in  paragraph  9,  on  page  5,  of  their  answer, 
the  following : 

"Because  it  was  shown  that  the  tally  sheets  from  the 
second  ward  did  not  record  the  true  result,  and  by  virtue 
of , the  provisions  of  the  act  of  the  Legislature  of  1907 
making  the  ballots  a  part  of  the  returns,  the  election  com- 
missioners compared  said  ballots  and  found  that  one 
clerk  had  given  the  petitioner  Carr  credit  for  more  votes 
than  he  had  received,  which  occurred  bv  reason  of  one 
of  the  clerks  having  more  tallies  than  the  other,  and  in 
order  to  make  the  books  appear  alike  the  other  clerk 
•added  the  additional  tallies;  that  said  election  commis- 
sioners also  compared  the  ballots  in  all  wards,  vnt\i  the 
result  that  the  defendant  received  193  votes  and  the 
petitioner  175  votes.  The  defendant  avers  that  the  cir- 
cuit court  also  has  the  right  and  should  compare  said  bal- 
lots, so  as  to  ascertain  the  true  vote  between  petitioner 
and  defendant." 

This  amendment  was  offered  after  the  petitioners  had 
closed  their  evidence,  and  after  the  defendants  had  begun 
their  testimony.    The  trial  judge  held  that  the  amend- 
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ment  came  too  late,  and  likewise  that  it  was  without 
merit. 

As  to  the  merits : 

The  amendment  was  based  on  the  theorv  that  the  com- 
missioners  of  election  had  the  right  to  go  behind  the 
returns  and  investigate  the  ballots,  and  was  brought 
forward  for  the  purpose  of  enabling  the  trial  court  to 
pass  upon  the  yalidity  of  such  action  on  the  part  of  the 
commissioners,  and  also  to  enable  the  court  itself  to 
recount  the  ballots,  and  decide  which  party  was  elected. 
The  commissioners  had  no  power  to  go  behind  the  re- 
turns, and  an  amendment  based  on  the  theorv  that  thev 
had  such  power  could  not  be  otherwise  than  without 
merit. 

As  to  the  last  sentence  of  the  amendment,  if  it  could 
be  separated  from  what  goes  before,  it  is  simply  an  invi- 
tation to  the  court  to  make  a  recounting  of  the  ballots 
generally,  without  any  averment  as  to  the  particular  mat- 
ters to  be  determined  by  such  recounting,  other  than 
the  general  result  of  the  election;  in  other  words,  an 
invitation  to  the  court  to  take  the  place  of  the  original 
election  officials.  We  do  not  think  that  on  such  general 
allegation  or  request  the  court  could  exercise  that  power. 
There  would  have  to  be  some  specific  points  indicated 
which  the  court  should  try  by  the  ballots.  Moreover,  in 
the  present  case,  it  appears  that  the  ballots  were  not 
sealed,  as  required  by  Acts  1907,  ch.  436,  section  15, 
before  being  delivered  to  the  commissioners  of  election, 
and,  for  that  reason,  they  could  not  be  examined,  unless 
it  should  be  made  to  appear  with  great  clearness  that 
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tliey  had  been  so  kept  as  not  to  be  the  subject  of  inter- 
ferenee  or  change.  It  does  not  appear  from  the  evidence 
that  the  ballots  in  the  present  case  had  been  so  kept. 
The  commissioners  of  election  testify  that  while  in  their 
possession  they  were  not  altered,  but  they  were  placed  in 
the  safe  of  Mr.  Allen,  the  county  judge  of  the  county,  not 
sealed  up,  and  subject,  of  course,  to  interference  by  any 
one  who  might  have  access  to  that  safe  through  Allen, 
and  the  testimony  of  the  latter  was  not  taken.  Likewise 
it  is  not  clear  what  care  was  exercised  over  the  ballots 
after  the  election,  and  before  they  were  handed  to  the 
commissioners  of  election.  Under  these  circumstances, 
even  if  the  amendment  had  been  granted,  it  would  have 
been  futile. 

We  are  of  the  opinion,  therefore,  that  the  trial  judge 
acted  correctly  in  refusing  to  grant  the  amendment,  both 
because  it  came  too  late,  and  also  because  it  was  without 
merit. 

We  have  said  that  the  commissioners  of  election  had  no 
authority  to  go  behind  the  returns  and  recount  the  bal- 
lots. The  contestees  insist  that  they  had  such  power, 
because,  under  Acts  1907,  ch.  436,  section  15,  the  ballots 
were  for  the  first  time  required  to  be  preserved  and 
placed  in  the  hands  of  the  commissioners  of  election. 
That  section  reads :  ^^It  shall  be  the  duty  of  the  officer 
holding  the  election  to  deliver  the  polls  or  returns  of  the 
election  sealed  as  received,  together  Avith  the  ballots  cast 
in  said  election,  to  the  said  commissioners  of  election, 
not  later  than  12  o'clock  noon  on  the  first  Monday  after 
the  election." 


17  Gates]        SEPTEMBER  TERM,  1911.  255 

Taylor  v.  Carr. 

lender,  the  chapter  referred  to  the  commifesioners  of 
election  appoint,  not  only  the  officer  to  hold  the  election, 
but  the  judges  and  the  clerks  as  well  for  each  voting 
precinct  in  their  county.  The  duties  of  the  judges  and 
clerks  are  not  prescribed  in  this  act,  but  by  other  legis- 
lation. 

Section  1268  of  Shannon^s  Code  provides  that  the  re- 
turning officer,  by  whom  is  meant  the  officer  holding  the 
election,  shall  receive  the  ballot  in  the  presence  of  the 
judges.  These  latter  officers  pass  upon  the  qualifications 
of  the  voter.  Sections  1270  to  1276,  inclusive.  When 
the  officer  receives  the  ballots  he  is  required  to  call  the 
name  of  the  voter  in  a  distinct  voice,  and  the  clerks  of  the 
election  must  take  down  on  separate  lists  or  books  the 
name  of  every  jjerson  voting,  and  must  attest  the  cor- 
rectness of  these  lists  under  their  hands.  Section  1277. 
When  the  election  is  finished,  the  returning  officers  and 
judges  must,  in  the  presence  of  such  of  the  electors  as 
may  choose  to  attend,  open  the  box,  and  read  aloud  the 
names  of  the  persons  which  shall  appear  in  each  ballot, 
and  the  clerks  at  the  same  time  must  number  the  bal- 
lots, each  clerk  separately.  Section  1279.  If  a  void 
ticket  is  voted,  it  is  the  duty  of  the  judges  to  reject  it 
when  the  votes  are  counted.  Section  1280.  Formerlv 
it  was  the  duty  of  the  officer  holding  the  election  to  com- 
pare the  i)olls  at  the  courthouse  on  the  first  Monday 
after  the  election,  and  deliver  to  each  person  elected  a 
certificate  of  his  election.  Section  1283.  Under  some 
statutes  passed  after  the  Code,  and  especially  under 
chapter  436  of  the  Acts  of  1907,  this  matter  was  changed. 
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and  it  became  the  duty  of  the  officer  holding  the.election, 
as  provided  by  section  15,  supra,  to  deliver  "the  polls 
or  returns  of  the  election  sealed  as  received,  together 
with  the  ballots  cast  in  said  election"  to  the  commission- 
ers of  election  not  later  than  12  o'clock  noon  on  the  first 
Monday  after  the  election.  Section  16  provides:  "That 
on  the  first  Monday  after  the  election  it  shall  be  the 
duty  of  the  commissioners  of  election  to  file  the  said  polls 
and  returns  at  the  courthouse,  and  to  certify  in  writing, 
signed  by  at  least  two  of  them,  the  result  as  shown  by 
said  polls  or  returns,  and  to  deliver  to  each  i)erson 
elected  a  certificate  of  his  election."  In  order  to  enable 
the  commissioners  of  election  to  perform  this  duty,  they 
must  have  before  them,  not  only  the  poll  lists,  but  also 
the  tally  sheets  of  clerks  of  elections,  because  on  the 
latter  appear  the  number  of  vx)tes  received  by  each  can- 
didate. It  is  the  duty  of  the  judges  and  clerks  and 
of  the  precinct  returning  officers  to  certify  to 
the  correctness  of  these  papers.  From  these  papers — 
that  is,  from  the  poll  lists  and  tally  sheets — the  commis- 
sioners of  election  must  ascertain  bv  calculation  who 
has  received  the  greater  number  of  vt)tes,  and  will  ac- 
cordingly deliver  the  certificate  of  election.  In  this 
respect  they  have  succeeded  to  the  duties  originally 
devolved  upon  the  officers  holding  the  election  in  each 
precinct.  They  cannot  any  more  examine  the  ballots 
than  could  the  officer  holding  the  election  under  prior 
statutes.  The  ballots  are  passed  upon  by  the  judges  of 
election  in  each  voting  precinct  as  they  are  received,  and 
later  as  they  are  counted  out.    The  duties  of  the  com- 
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missioners  of  election  are  only  ministerial.  Such  officers 
cannot  recount  the  ballots.  In  performing  the  duties 
referred  to  they  are  only  final  returning  officers,  and 
such  officers  have  no  judicial  powers.  State,  ex  rel.,  v. 
M.  J.  Wright,  10  Heisk.,  237,  252  to  255;  State,  ex  rel, 
V.  Board  of  Inspectors,  6  Lea,  12,  24,  25 ;  State,  ex  rel. 
Anderson,  v.  Oossett,  9  Lea,  644.  If  the  commissioners 
of  election  should  undertake  to  recount  the  ballots,  they 
would  be  i)erforming  the  duties  which  are  by  law  as- 
signed to  the  judges  of  election,  or  exercising  the  func- 
tions of  a  court  in  trying  an  election  contest.  The  only 
purpose  of  including  the  ballots  in  section  15  was  to 
preserrie  them  for  the  use  of  parties  in  the  case  of  a  con- 
test. No  directions  are  given  in  the  act  as  to  the  method 
of  their  preservation,  sections  16  to  18,  inclusive,  referr- 
ing to  the  lists  of  voters  or  poll  lists  and  the  tally  sheets ; 
that  is,  those  papers  which  must  appear  under  the  cer- 
tificate of  the  officers  holding  the  election  and  the  judges 
and  clerks.  Under  section  15  the  ballots  must  be  deliv- 
ered to  the  commissioners  of  election  sealed  up,  and  it 
necessarily  results  that  they  must  be  kept  by  these  offi- 
cers in  that  form  until  needed  upon  a  contest  of  election, 
and  then  in  case  of  contest  should  be  opened  only  in 
some  form  fair  to  both  sides,  after  due  notice,  and  after 
the  adoption  of  proper  precautions  to  prevent  spoliation 
or  mutilation. 

In  what  has  been  said  we  have  disx>osed  of  the  first, 
second,  and  third  assignments  of  error  upon  the  facts, 
and  need  not  refer  to  them  further. 

135  Tcnn. — 17 
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The  fourth  error  assigned  on  the  facts  is :  "That  the 
circuit  judge  was  in  error  in  finding  that  ten  or  twelve 
ballots  of  the  Third  ward  had  been  cast  for  Carr  and 
McDonald,  and  unlawfully  rejected,  and  not  counted, 
because  of  having  been  perforated,  whereas  the  proof 
shows  that  said  ballots,  in  addition  to  having  been  per- 
forated, also  bore  other  marks  which  disfigured  and  ren- 
dered said  ballots  illegal  and  void." 

It  is  unnecessary  to  discuss  this  assignment  in  dispos- 
ing of  Carr's  contest,  because  it  is  evident  from  what  has 
been  said  that  as  to  him  the  case  may  be  determined 
upon  the  face  of  the  returns;  there  being  no  pleading 
on  the  part  of  the  defendants  to  impeach  these  returns. 
On  the  basis  Carr  was  elected  by  five  votes.  However,  it 
is  necessary  to  consider  this  assignment  in  disposing  of 
the  case  of  McDonald  because  on  the  face  of  the  returns 
it  appears  that  he  received  for  alderman  only  sixty-three 
votes,  while  his  opponent,  Adams,  recei>^d  sixty-seven 
votes,  leaving  a  majority  of  four  for  Adama 

It  appears  from  the  evidence  that  there  were  sixteen 
ballots  thrown  out,  which  were  not  included  in  those 
sent  to  the  commissioners  of  election,  but  were  left  lying 
upon  a  table.  There  is  much  evidence  on  the  part  of  the 
defendants,  indicating  that  these  ballots  were  marked 
both  for  Carr  and  his  opponent,  and  for  McDonald  and 
his  opponent,  and  hence  could  not  be  counted  for  either; 
likewise  that  part  of  them  were  not  marked  at  all,  and 
part  marked  in  such  a  way  as  that  it  could  not  be  told 
for  whom  the  vote  was  intended.  We  have  considered 
all  of  this  evidence,  and  are  of  the  opinion  that  it  is  too 
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indefinite  to  meet  the  clear  and  distinct  statement  on 
the  x>aj't  of  the  witnesses  for  contestant  that  the  ballots 
were  marked  for  McDonald  and  Carr.  The  trial  judge 
found  that  twelT^  of  them  were  so  marked.  We  find 
that  at  least  eight  of  them  were  so  marked,  and  perhaps 
twelve.  It  results  that  these  ballots  were  improperly 
thrown  out.  Counting  them  for  McDonald,  he  is  found 
to  have  received  a  majority  of  the  votes.  These  ballots 
are  referred  to  in  the  record  as  perforated  ballots;  but 
we  think  the  perforation  was  made  by  mistake.  We  are 
quite  clear  in  our  conclusion  that  they  were  not  marked 
by  the  voters  for  purposes  of  identification. 

It  results  that  the  judgment  of  the  trial  court  is 
affirmed,  both  as  to  Oarr  and  McDonald.  The  contestees 
will  pay  the  costs  of  the  api)eal.  The  costs  of  the  court 
below  will  be  paid  as  fixed  by  the  trial  court. 
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Southern  Railway  Company  v.  R.  H.  Brooks. 
{Knoxville.    September  Term,  1911.) 

1.  COMMON  CARRIERS.     Duties  of  railroad  companies  to  pre- 
vent personal  Injuries  to  passengers;  damages  for  failure. 

It  is  the  duty  of  railroad  companies,  as  common  carriers  of  pas- 
sengers,  to  exercise  the  highest  practicable  degree  of  care  and 
skill  to  prevent  injury,  though  they  are  not  insurers  of  their 
safety;  and  for  failure  to  do  so,  they  are  liable  in  damages  for 
all  injuries  sustained  by  passengers.     {Post,  p.  264.) 

2.  RAILROADS.     Statute  prescribing  precautions  for  prevention 
of  accidents  is  Imperative  and  mandatory. 

The  statute  (Shannon's  Code,  sections  1574-1576)  requiring  rail- 
road companies  to  keep  some  person  on  their  locomotives  always 
upon  the  lookout  ahead,  and,  when  any  person,  animal,  or  other 
obstruction  appears  upon  the  road,  to  observe  certain  pre- 
cautions, and  to  employ  every  possible  means  to  stop  the  train 
and  prevent  an  accident,  and  exempting  them  from  liability  upon 
their  observance  of  said  requirements,  and  subjecting  them  to 
liability  for  their  nonobservance  thereof,  is  imperative  and 
mandatory.    {Post,  pp.  264-267.) 

Code  cited  and  construed:  Sees.  1574-1576  (S.);  sees.  1298-1300 
(M.  ft  v.);  sees.  1166-1168  (T.  ft  S.  and  1858). 

Gases  cited  and  approved:  Railroad  v.  Connor,  9  Heisk.,  23; 
Hill  V.  Railroad,  9  Heisk.,  823;  Railroad  v.  Scott,  87  Tenn.,  501; 
Railroad  v.  Foster,  88  Tenn.,  679;  Rapid  Transit  Co.  v.  Walton, 
105  Tenn.,  417. 

Cases  cited  and  distinguished:  Ronton  y.  Railroad,  1  Shannon's 
Cases,  528;  Railroad  y.  Troxlee,  1  Lea,  521;  Railroad  v.  Selcer, 
7  Lea,  558. 
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3.  SAME.  Duty  safely  to  carry  passengers  Is  paramount  to  all 
others,  and  Is  superior  to  observance  of  statutory  precautions, 
when  and  when  not. 
The  duty  of  railroad  companies  safely  to  carry  and  deliyer  their 
passengers  Is  paramount  to  all  others,  and  is  superior  to  the 
statutory  requirements  and  precautions  stated  in  the  preceding 
headnote;  and  the  statutory  precautions  should  not  be  observed, 
when  to  do  so  would  imminently  imperil  the  lives  and  limbs  of 
passengers  and  employees  on  the  train;  but  these  precautions 
should  be  observed  when  human  life  is  in  danger  on  the  road, 
and  the  probability  of  slight  injuries  to  passengers  and  em- 
ployees, or  even  serious  injuries  growing  out  of  unusual  posi- 
tions which  they  may  at  the  time  occupy,  will  not  excuse  the 
observance  of  such  precautions  for  the  protection  of  the  life  of 
a  trespasser.  However,  where  compliance  with  the  statutory 
precautions  will,  with  reasonable  certainty,  imperil  the  lives  or 
limbs  of  passengers,  such  compliance  should  not  be  made;  but 
where  no  great  danger  to  passengers  will  ordinarly  follow,  or 
can  be  anticipated  with  reasonable  certainty,  the  statute  must 
be  observed,  especially  in  favor  of  human  life;  and  a  railroad 
company  shall  not  be  liable  for  damages  resulting  from  its 
observance  of  these  rules.     (Post,  pp,  267-269.) 

Code  cited  and  construed:     Sees.  1574-1576   (S.);   sees.  1298-1300 
(M.  ft  v.);  sees.  1166-1168  (T.  ft  S.  and  1858). 


FROM  HAMBLEN. 


Appeal  from  the  Circuit  Court  of  Hamblen  County  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  from  the 
Court  of  Civil  Appeals  to  the  Supreme  Court. — G.  Mo. 
Hbndebson^  Judge. 
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SusoNG  &  BiDDLB^  McCanlbss  &  OoLBMAN^  and  Hol- 
low AY  &  HiOKBY,  for  Railroad. 

King  &  King  and  W.  N.  Hickby^  for  Brooks. 


Mr.  Chief  Justice  Shields  delivered  the  opinion  of 
the  Court. 

This  is  an  action  to  recover  damages  for  personal  in- 
juries sustained  by  R.  H.  Brooks  while  a  passenger  upon 
one  of  the  passenger  trains  of  the  Southern  Railway 
Company.  The  accident  occurred  at  a  station  of  the 
railway  company,  while  the  train  was  moving  at  about 
two  miles  an  hour  and  almost  in  the  act  of  stopping,  and 
resulted  from  the  sudden  application  of  the  emergency 
brakes  by  the  engineer,  causing  the  entire  train  to  lurch 
backward  and  recoil  with  unusual  force  and  violence. 
The  passengers  for  that  station  had  been  notilBled  to  dis- 
embark and  were  preparing  to  do  so.  Brooks  had  arisen 
from  his  seat,  turned  towards  the  rear  of  the  coach,  and 
was  in  the  act  of  going  back  to  assist  his  wife,  who  was 
also  a  passenger,  and,  when  the  brakes  were  applied,  was 
thrown  down  and  against  a  seat,  sustaining  serious  and 
permanent  personal  injuries. 

The  railway  company  in  its  defense  proved  by  the  en- 
gineer in  charge  of  the  locomotive  that  the  brakes  were 
applied  in  order  to  prevent  the  striking  and  probable 
killing  of  a  boy  who  suddenly  api)eared  upon  the  track 
some  ten  feet  ahead  of  the  pilot  and  waa  crossing  to  the 
opposite  side,  angling  towards  the  engine,  in  compliance 


17  Gates]       SEPTEMBER  TERM,  1911.  263 

Railroad  t.  Brooka. 

with  the  statute  requiring  certain  precautions  to  be  ob- 
Bended  by  railroad  companies  to  pre>'ent  injuries  to  per- 
sons and  animals  upon  the  road  before  an  approaching 
train. 

The  trial  judge  charged  the  jury  that  it  was  the  duty 
^  of  the  railway  company  to  keep  some  one  upon  its  loco- 

motives always  upon  the  lookout  ahead,  and,  when  any 
person,  animal,  or  other  obstruction  appeared  upon  the 
road,  to  sound  the  alarm  whistle,  put  down  the  brakes, 
and  use  every  possible  means  to  stop  the  train  and  pre- 
vent the  accident ;  but,  while  this  was  true,  it  was  also 
its  duty  to  exercise  the  highest  degree  of  care,  skill,  and 
foresight  possible  for  the  safety  of  its  passengers,  and 
that  it  was  not  required  to  observe  the  statutory  pre- 
cautions when  it  would  endanger  the  lives  or  limbs  of 
passengers.  In  effect,  the  jury  was  instructed  that, 
where  the  duiy  to  observe  the  statutory  precautions  con- 
flicted with  that  to  passengers,  the  latter  must  prevail 
and  be  discharged.  The  charge  is  quite  lengthy;  but, 
while  not  in  the  words  of  the  trial  judge,  the  above  is 
the  substance  and  effect  of  the  instruction  given  to  the 
jury  upon  this  subject. 

There  was  verdict  and  judgment  in  favor  of  the  plain- 
tiff below.  The  railway  company  carried  the  case  to  the 
court  of  civil  appeals,  and  there  assigned  as  error, 
among  other  things,  the  instruction  to  the  jury  above 
stated,  which  assignment  was  sustained,  and  the  case  is 
now  before  us  upon  certiorari  prosecuted  by  Brooks  to 
reverse  the  judgment  of  that  court. 
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-m  1 -^ —  -  I  ■  11  II  I      I  -  

Railroad  companies,  as  common  carriers,  undertake 
to  safely  carry  and  deliver  their  passengers  at  their  des- 
tination. In  the  performance  of  this  contract  and  obli- 
gation, it  is  their  duty  to  exercise  the  highest  practicable 
degree  of  care  and  skill,  and  for  failure  to  do  so  they  are 
liable  in  damages  for  all  injuries  sustained  by  passen- 
gers. They  are  not  insurers  of  the  safety  of  passengers, 
as  they  are  of  freight.  Every  one  who  travels  on  the  con- 
veyances of  a  common  carrier  assumes  some  risks,  such 
as  are  necessarilv  incident  to  that  mode  of  travel,  and 
for  an  injury  sustained  without  the  fault  or  neglience 
of  the  carrier  there  is  no  remedy.  Injuries  caused  by 
tlie  ordinary  and  unavoidable  jolts  and  jars  of  moving 
trains  are  within  this  class.  This  duty  of  carriers  to 
their  passengers  must  be  strictly  discharged,  and  gen- 
erally an  injury  to  a  passenger  raises  a  rebuttable  pre- 
sumption of  negligence  and  liability. 

Railroad  companies  also  owe  duties  to  persons  who 
may  appear  upon  their  road,  or  within  striking  distance 
of  their  trains.  The  statute  ( Shannon's  Code,  sections 
1574-1576)  requires  railroad  companies  to  keep  the  en- 
gineer, fireman,  or  some  other  person  upon  their  loco- 
motives always  upon  the  lookout  ahead,  and,  when  any 
person,  animals,  or  other  obstruction  appears  upon  the 
road,  to  sound  the  alarm  whistle,  put  down  the  brakes, 
and  employ  every  possible  means  to  stop  the  train  and 
prevent  an  accident,  and  provides  that  upon  failure  to 
observe  these  precautions  the  company  shall  be  liable 
for  all  damages  to  person  or  property  resulting  from 
any  accident  or  collision  that  may  occur,  and  also,  when 
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such  precautions  are  observed,  tliat  they  shall  not  be 
responsible  for  such  damages;  the  burden  of  proving  the 
observance  being  upon  the  company.  The  provisions  of 
this  statute  have  been  repeatedly  held  by  this  court  to 
be  imperative  and  mandatory,  and  to  require  absolute 
obedience.  They  must  be  complied  with,  regardless  of 
whether  it  appears  they  are  necessary  or  will  be  eflfective 
to  prevent  an  accident.  Hill  v.  Railroad  Co.,  9  Heisk., 
823 ;  Railway  Co.  v.  Foster,  88  Tenn.,  679, 13  S.  W.,  694, 
14  S.  W.,  428. 

When  the  precautions  are  not  observed,  the  company 
is  liable  for  the  damages  resulting  from  a  collision. 
Rapid  Tramit  Co.  v.  Walton,  105  Tenn.,  417,  58  S.  W., 
737.  The  several  requirements  of  the  statute,  sound- 
ing the  alarm  whistle,  putting  down  the  brakes,  and  em- 
ploying all  possible  means  to  stop  the  train  and  prevent 
an  accident,  are  all  imperative.  They  are  not  to  be  ob- 
served in  the  order  stated  in  the  statute,  but  the  precau- 
tion or  thing  which  under  the  facts  of  the  particular 
case  is  most  available  or  eflPective  to  avert  a  collision  and 
prevent  the  injury  must  be  done.  Railway  Company  v. 
Scott,  ST  Tenn.,  501,  11  S.  W.,  317. 

We  have  no  case  arising  from  an  apparent  conflict  of 
these  duties  to  passengers  and  persons  upon  the  road 
where  a  passenger  was  injured.  All  our  cases  in  any 
way  involving  the  question  here  presented  relate  to  in- 
juries to  persons  or  animals  appearing  upon  the  road 
before  locomotives. 

Ronton  v.  Railroad  Company,  1  Shan.  Cas.,  528,  was 
an  action  to  recover  for  a  cow  killed  upon  the  track  near 
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a  trestle,  in  T^^hich  the  engineer  testified  that  it  would 
ha^B  endangered  the  safety  of  the  train  to  have  reversed 
his  engine  at  that  particular  place.  In  discussing  the 
necessity  of  observing  the  statute  this  court  said :  *The 
law  does  not  demand  of  a  railroad  company  the  sacrifice 
of  human  life,  either  the  lives  of  its  employees  or  of  its 
passengers,  in  order  to  save  a  mere  article  of  property." 

Railroad  Company  v.  Troxlee,  1  Lea,  521,  was  an  ac- 
tion to  recover  for  a  mule  killed  upon  the  road,  where 
the  engineer  failed  to  reverse  his  engine  because  of  dan- 
ger, on  account  of  the  speed,  of  wrecking  the  train.  In 
this  case  it  is  said :  "The  statutes  made  by  the  legisla- 
ture for  the  government  of  railroads  in  cases  of  this  kind 
are  quite  stringent,  and  we  think  justly  so;  but  it  cer- 
tainly was  never  intended  by  the  lawmakers  that  any- 
thing should  be  required  which  would  endanger  the  lives 
or  limbs  of  persons  upon  the  train." 

The  case  of  Railroad  Co.  v.  Selcer.  7  Lea,  558,  was 
also  an  action  for  a  mule  killed.  The  engineer  testified 
that  to  have  reversed  the  engine  would  have  endangered 
his  life  and  been  very  injurious  to  the  engine.  This 
court,  in  passing  upon  an  error  assigned  for  the  failure 
of  the  trial  judge  to  charge  that  upon  the  testimony  of 
the  engineer  the  company  was  excused  from  the  observ- 
ance of  the  statute,  said  that  injury  to  the  engine  or 
machinery  furnished  no  excuse,  but  in  regard  to  the  dan- 
ger to  the  life  of  the  engineer  used  this  language : 

"It  has  been  repeatedly  held  by  this  court  that  if  the 
train  is  moving  at  such  speed,  or  if  the  circumstances  of 
its  situation  are  such,  that  it  would  endanger  the  lives 
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of  persons  on  the  train,  the  engineer  is  not  bound  to  re- 
verse the  engine,  although  by  doing  so  the  collision  itself 
may  have  been  avoided.*' 

The  case  of  Railroad  v.  Conner,  9  Heisk.,  23,  was  an 
action  to  recover  for  the  death  of  a  child  killed  upon  the 
road,  in  which  it  was  insisted  that  the  paramount  duty 
of  the  company  was  to  its  passengers,  and  therefore  ob- 
servance of  the  statute  where  it  would  endanger  their 
lives  or  limbs  was  not  required.    It  is  there  said : 

"We  do  not  say  that  the  means  employed  to  stop  the 
train  should  be  such  as  would  cause  imminent  risk  and 
danger  to  the  passengers;  but  a  slight  increase  of  the 
danger  to  the  passengers  will  be  no  excuse  for  failing 
to  follow  the  positive  mandate  of  the  statute.  The  facts 
of  the  case  call  for  no  further  discussion  of  the  question. 
There  is  no  proof  that  any  of  the  means  usually  em- 
ployed to  stop  the  train  would  be  at  great  or  imminent 
danger  to  passengers.  It  would  not  do  to  hold  that  em- 
ployes running  the  train  shall  be  allowed  to  excuse 
themselves  from  failing  to  comply  with  the  positive  re- 
quirements, by  the  mere  expression  of  an  opinion  that  to 
do  so  would  endanger  the  passengers.  The  nature  and 
extent  of  that  danger  should,  at  least,  be  more  clearly 
shown." 

The  duty  of  railroad  companies  to  safely  carry  and 
deliver  their  passengers  is  paramount  to  all  others. 
They  contract  to  do  this,  and  public  policy  demands  and 
requires  a  strict  performance  of  the  terms  of  the  con- 
tract. This  was  so  by  the  common  law  in  force  long  be- 
fore the  enactment  of  the  statute,  and  it  was  not  the  in- 
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tention  of  the  legislature  to  modify  or  abrogate  the  duty 
in  favor  of  trespassers.  We  are  of  the  opinion,  and  hold, 
that  the  precautions  prescribed  should  not  be  observed, 
when  to  do  so  would  imminently  imperil  the  lives  or 
limbs  of  passengers  and  employees  on  the  train.  The  ob- 
ject of  the  statute  is  primarily  to  protect  human  life, 
and  to  construe  it  otherwise  than  here  done  would  in 
many  cases  defeat  that  object.  But  less  than  imminent 
danger  of  serious  bodily  injury  or  death  to  those  on  the 
train  will  not  excuse  observance  of  the  precautions,  es- 
pecially when  the  life  of  one  on  the  road  is  involved.  In 
other  words,  the  probability  of  slight  injuries  to  pas- 
sengers and  employees,  or  even  serious  injuries  growing 
out  of  unusual  positions  which  they  may  at  the  time 
occupy,  will  not  excuse  observance  of  the  statute  for  the 
protection  of  the  life  of  a  trespasser.  While  not  directly 
involved  here,  we  do  not  think  the  safety  of  passengers 
should  be  jeopardized  in  any  case  to  prevent  injuries  to 
animals  upon  the  road. 

Humanity  and  public  policy  require  that  the  duties  of 
railroad  companies  to  their  passengers  and  to  persons 
upon  iheir  roads  be  reconciled  as  far  as  possible  to  do 
so.  No  hard  and  fast  rule  can  be  made  applicable  to  all 
cases.  Each  case  where  conflict  presents  itself  must  be 
determined  upon  its  own  particular  facts.  Where  com- 
pliance with  any  particular  provision  of  the  statute,  un- 
der attending  conditions  and  environments,  such  as  the 
speed  of  the  train,  a  steep  descending  grade,  a  trestle  or 
bridge,  or  other  circumstance  of  peculiar  danger,  will 
imi)eril  the  liv^s  or  limbs  of  passengers  with  reasonable 
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certainty,  it  should  not  be  done.  But  where  the  place  of 
the  impending  collision  is  level,  or  the  speed  of  the  train 
reasonably  slow,  or  other  conditions  exist  from  which  no 
great  danger  to  passengers  will  ordinarily  follow,  or  can 
be  anticipated  with  reasonable  certainty,  usual  condi- 
tions  being  considered,  the  statute  must  be  observed,  es- 
pecially in  favor  of  human  life. 

And  in  the  event  of  a  collision  in  the  case  first  stated 
there  will  be  no  liability  for  injuries  done  persons  or 
property  upon  the  road;  and  in  the  latter  there  will  be 
none  to  passengers  upon  the  train.  Neither  the  common 
law  nor  the  statute  requires  imi)Ossibilities  of  railroad 
companies,  or  makes  them  liable  for  damages  for  acts 
which  they  are  required  by  law  to  do.  Their  agents  in 
cases  of  this  kind  are  compelled  to  determine  their 
duty,  and  to  decide  between  the  conflicting  interest  of 
passengers  and  trespassers  instantly  and  without  reflec- 
tion, in  many  cases  a  most  difficult  thing  to  do;  and 
when  this  discretion  is  exercised  upon  reasonable 
grounds  and  in  good  faith,  it  must  be  considered,  and  is 
entitled  to  much  weight  in  determining  whether  there 
was  negligence,  and  consequent  liability,  upon  the  part 
of  the  company. 

We  do  not  think  that  the  learned  trial  judge  was  as 
t  clear  and  accurate  as  he  should  have  been  in  stating  the 

conflicting  duties  of  the  company  upon  the  facts  of  this 
ease  to  the  jury,  and  that  the  plaintiff  in  error  was 
thereby  prejudiced,  and  for  this  reajson  the  judgment 
should  be  reversed,  and  the  case  remanded  for  a  new 
trial. 

Affirmed. 
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HOMB  Telephone  Company  v.  People^s  Telephone  & 

Tblegeaph  Company  et  al. 

{Knoxville.    September  Term,  191 1. ) 

1.  CONSTITUTIONAL  LAW.  Statutes  long  treated  as  consti- 
tutional will  not  be  declared  unconstitutional  except  for  clear- 
est and  most  undoubted  reasons. 

When  statutes  have  been  long  treated  by  the  courts  as  consti- 
tutional, and  important  rights  have  been  based  thereon,  the 
courts  may  thereafter  refuse  to  consider  the  question  of  their 
unconstitutionality,  and  nothing  could  induce  the  courts  to 
declare  such  statutes  unconstitutional,  except  the  clearest  and 
most  undoubted  reasons.     (Post,  pp.  278-280.) 

Cases  cited  and  approved:  Richardson  v.  Young,  122  Tenn.,  471, 
517;  Kelly  v.  State,  123  Tenn.,  516,  648;  Ferris  v.  Coover,  11 
Cal.,  175;  Linck  v.  Litchfield,  141  111.,  469;  Nye  v.  Foreman, 
215  111.,  285,  288;  Rumsey  v.  People,  19  N.  Y.,  41,  52-58;  Kenney 
▼.  Hudspeth,  59  N.  J.  Law,  504,  532,  533;  Terre  Haute  t.  Rail- 
road, 149  Ind.,  174,  186;  Levin  v.  United  States,  128  Fed.  826, 
829,  63  C.  C.  A.,  476. 

2.  SAME.  Same.  Acts  1885,  ch.  66,  has  been  so  long  treated 
as  constitutional  that  It  will  not  be  now  declared  unconsti- 
tutional. 

Acts  1885,  ch.  66,  has  been  on  our  statute  books  for  more  than  a 
quarter  of  a  century;  and  it  has  been  tacitly  treated  by  the 
courts,  the  bar,  and  the  people  as  constitutional,  except  as  to 
the  formality  of  its  passage  settled  in  its  favor,  and  many  im- 
portant and  valuable  rights  have  been  based  thereon,  and  noth- 
ing  could  induce  the  supreme  court  now  to  declare  it  uncon- 
stitutional, except  the  clearest  and  most  undoubted  reasons. 
iP08t,   pp.   278-280.) 

Acts  cited  and  construed:     Acts  1885,  ch.  66. 

Gases  cited  and  approved:     Telegraph  Co.  v.  Nashville,  118  Tenn. 
1;  Vaught  v.  Telephone  Co.,  123  Tenn.,  318. 
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3.  SAME.  Same.  Same.  Penalty  Imposed  upon  telegraph  and 
telephone  companies  for  refusal  to  transmit  messages,  and 
upon  telephone  companies  for  refusal  to  give  applicants  con- 
nectlonsi  does  not  render  statute  unconstitutional. 

Acts  1885,  eh.  66,  whose  tenth  section  requires  every  telegraph 
and  telephone  company,  under  penalty  of  five  hundred  dollars 
for  each  and  every  refusal  so  to  do,  to  transmit,  over  its  wires 
to  localities  on  its  lines,  such  messages  as  may  be  tendered,  at 
the  customary  prices,  without  discrimination,  and  whose  eleventh 
section  requires  every  telephone  company,  under  penalty  of 
one  hundred  dollars  for  each  day's  refusal,  to  supply  all  appli- 
cants for  telephone  connection  with  facilities  without  discrimi- 
nation, upon  their  compliance  with  the  reasonable  regulations 
of  the  company,  and  prohibits  the  imposition  of  any  restriction, 
which  is  not  imposed  impartially,  or  any  discrimination  by 
requiring  that  the  facilities  shall  not  be  used  in  the  business  of 
the  applicant,  is  not  unconstitutional  in  any  respect  {Post,  pp. 
277,  278,  280,  281.) 

Acts  cited  and  construed:     Acts  1885,  ch.  66,  sees.  10  and  11. 

4.  SAME.  Same.  Same.  Same.  Statute  Is  not  unconstitu- 
tional for  excessive  penalties  where  cumulative  penalties  are 
not  recoverable,  when. 

The  Imposition  of  the  penalties  stated  in  the  next  preceding  head- 
note  does  not  amount  to  excessive  fines  or  unusual  punishments 
in  violation  of  the  constitution  (art.  1,  sec.  16),  because  the 
penalties  are  not  cumulative,  and  only  one  penalty  for  all  pre- 
ceding ofTenses  can  be  recovered  in  one  suit.  {Poatf  pp.  280, 
281.) 

Acts  cited  and  construed:    Acts  1885,  ch.  66,  sees.  10  and  11. 
Case  cited  and  approved:     Parks  v.  Railroad,  13  Lea,  1. 

5.  SAME.  Same.  Same.  Same.  Same.  Statute  against  dis- 
crimination by  telegraph  and  telephone  companies  Is  merely 
declaratory  of  the  common  law. 

The  statutory  provisions  stated  in  the  headnote  before  the  next 
preceding  headnote  are  merely  declaratory  of  the  common  law 
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for  the  purpose  of  preventing  discriminations,  with  penalties 
added,  and  they  should  be  construed  in  the  light  of  the  common 
law,  and  its  reasons.     (Post,  pp.  281,  282.) 

Acts  cited  and  construed:     Acts  1885,  ch.  66,  sees.  10  and  11. 

Cases  cited  and  approved:  Vaught  v.  Telephone  Co.,  123  Tenn., 
318;  Telephone  ft  Telegraph  Co.  v.  Kelly,  87  C.  C.  A.,  268. 

6.  TELEGRAPHS  AND  TELEPHONES.  Common  carriers  of 
fntelligence,  without  partiality  or  discrimination. 

Telephone  and  telegraph  companies  are  common  carriers  of  intel- 
ligence, and  must  give  the  same  service  on  the  same  terms  to 
all  who  apply  therefor,  without  partiality,  or  unreasonable  dis- 
crimination.    (Post,  p.  282.) 

Cases  cited  and  approved:  Telegraph  ft  Telephone  Co.  y.  Dela 
ware,  2  C.  C.  A.,  1;  Missouri  v.  Telephone  Co.  (C.  C),  23  Fed., 
539;  Telegraph  Co.  v.  Telephone  ft  Telegraph  Co.  (C.  C),  177 
Fed.,  726;  Telephone  Co.  v.  Telephone  Co.,  61  Vt,  241;  State  v. 
Telephone  Co.,  17  Neb.,  126;  Telegraph  Co.  v.  Telegraph  Co.,  56 
Barb.  (N.  Y.),  46;  Telegraph  Co.  v.  State,  118  Ind.,  194;  Cog- 
dell  V.  Telegraph  Co.,  135  N.  C,  431;  Danaher  y.  Telegraph  ft 
Telephone  Co.,  94  Ark.,  533. 

7.  TELEPHONE  COMPANIES.  One  telephone  company  Is  not 
bound  to  permit  another  telephone  company  to  make  physical 
connection  with   its  lines  and  switchboards. 

The  rule  stated  in  the  next  preceding  headnote  does  not  mean 
that  a  telephone  company  is  bound  to  permit  another  telephone 
company  to  make  a  physical  connection  with  its  lines  and 
switchboards  for  the  purpose  of  using  them  as  its  own  sub- 
scribers use  them.     {Post,  p.  282.) 

8.  SAME.  Same,  it  Is  neither  so  bound  under  the  common 
law,  nor  under  Acts  1885,  ch.  66,  sees.  10  and  11. 

Neither  under  the  common  law,  nor  under  Acts  1885,  ch.  66,  sees. 
10  and  11,  is  a  telephone  company  bound  to  permit  another 
telephone  company  to  make  a  physical  connection  with  its  lines 
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and  switchboards  for  the  purpose  of  using  them  as  its  own 
subscribers  use  them,  though  doubtless  the  legislature  could 
enact  a  law  authorizing  the  condemnation  of  such  a  right,  under 
the  eminent  domain  law,  upon  the  payment  of  just  compensation 
therefor.     {Post,  pp.  282-  283,  286,  287.) 

Acts  cited  and  construed:     Acts  1886,  ch.  66,  sees.  10  and  11. 

Cases  cited  and  approved:  State,  ex  rel.,  y.  Cadwallader,  172 
Ind.,  619,  629-636;  Telephone  Co.  y.  Telephone  Co.  (G.  C),  155 
Fed.,  207. 

9.   SAME.     Each  telephone  company  Is  independent  of  all  others, 

save  to  receive  and  forward  their  messages. 
Each  telephone  company  is,  under  the  common  law,  independent 
of  all  other  telephone  companies,  save  for  the  duty  to  receive 
and  forward,  to  any  point  on  its  line,  messages  received  from 
other  telephone  companies,  and  is  not  bound  to  accord  to  any 
other  telephone  company  or  its  patrons  connection  with  its 
switchboards  on  an  equality  with  its  own  patrons.  {Post,  pp. 
283,  284.) 

Case  cited  and  approved:  State,  ex  rel.,  v.  Cadwallader,  172  Ind., 
619. 

10.  8AIME.  Physical  connection  with  lines  and  switchboards  for 
an  indefinite  time  may  be  severed  by  the  owning  company 
without  the  other's  consent. 
A  physical  connection  made  by  one  telephone  company  with  the 
lines  and  switchboards  of  another  company,  under  a  contract 
for  an  indefinite  time,  or  without  the  specification  of  any  time 
for  it  to  run,  will  not  prevent  the  owning  company  from  sever- 
ing such  connections;  for  the  Joint  concurrence  of  the  com- 
panies so  in  combination  is  not  prerequisite  to  the  severance  of 
such  connection.    {Post,  pp.  282-286.) 

Case  cited  and  disapproved:  State,  ex  rel.,  ▼.  Cadwallader,  171i 
Ind.,   619,  640,   641. 

ia5  Tenn. — 18 
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11.  SAME.  Physical  connection  given  to  one  company  does  not 
confer  such  right  upon  other  companies. 

A  joint  traffic  arrangement  between  two  telephone  companies 
giving  one  of  them  the  right  of  physical  connection  with  lines 
and  switchboards  of  the  other  will  not  confer  such  right  upon 
other  companies  not  parties  to  the  contract    (Post,  pp.  284-286.) 

Case  cited  and  approved:     Railroad  v.  Railroad,  110  U.  ST.,  667. 

Case  cited  and  disapproved:  State,  ex  rel.,  y.  Cadwallader,  172 
Ind.,  619,  640,  641. 

12.  SAME.  Same.  Such  rule  would  be  the  taking  of  property 
for  public  use  without  compensation  and  without  due  pro- 
cess of  law. 

To  give  to  a  contract  between  two  telephone  companies  for 
physical  connection  with  the  lines  and  switchboards  of  one  of 
them,  for  an  indefinite  time,  the  effect  of  requiring  such  con- 
nection to  continue  at  the  will  of  the  connecting  company,  upon 
the  payment  of  the  toll  originally  stipulated,  would  be  the  taking 
of  property  for  public  use  without  compensation,  and  without 
due  process  of  law.     (Post,  pp.  284,  285.) 

Constitution  referred  to:  State  const.,  art.  1,  jecs.  8  and  21;  U. 
£f.  const.,  5th  and  14th  ams. 


FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County. — 
Will  D.  Weight,  Chancellor. 

Shields,    Cates    &  Mountcastlb  and   Powers  & 
Thornburg,  for  complainant 

Lucky,  BY)wler  &  Andrews,  for  defendants. 
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Me*  JusnOB  Neil  delivered  the  opinion  of  the  Court 

The  complainant  is  a  telephone  corporation  having  its 
chief  office  at  Morristown,  in  Hamblen  county,  Tenn., 
with  lines  running  into  various  surrounding  counties. 
The  two  defendants  are  likewise  telephone  corporations ; 
the  first  named  having  its  chief  office  at  Knoxville,  with 
lines  running  through  Knox  county,  and  into  various 
other  counties;  the  second  named  has  its  chief  office 
at  Jefferson  city,  in  Jefferson  county,  also  with  outrun- 
ning lines. 

The  complainant  prior  to  the  present  litigation  con- 
structed an  extension  of  its  line  from  Morristown  to 
within  one  mile  of  Jefferson  city.  From  the  latter  point 
the  Citizens'  Telephone  Company  extended  its  line  to 
meet  complainant's  line ;  and  so  the  two  were  connected. 
The  Citizens'  Telephone  Company  is  also  connected  at 
Jefferson  City  with  the  People's  Telephone  &  Telegraph 
Company,  but  the  latter  is  not  connected  with  the  com- 
plainant 

The  purpose  of  the  present  bill  is  to  compel  the  two 
defendants  to  make  an  electrical  connection  at  Jefferson 
City  between  the  complainant  and  the  defendant  Peo- 
ple's Telephone  &  Telegraph  Company  through  the  Citi- 
zens' Telephone  Company,  so  as  to  give  to  the  complain- 
ant the  benefit  of  the  lines  of  the  two  defendants,  in  or- 
der that  any  patron  of  the  complainant  on  any  of  its 
lines  can,  through  the  switchboards  at  Morristown,  Jef- 
fer80nCity,and  Enoxville,talk  with  any  person  he  or  she 
may  desire  on  the  .Unes  of  either  of  the  two  defendants ; 


276  TENNESSEE  REPORTS.       [125  Tenn. 

Telephone  Co.  v.  Telephone  &  Telegraph  Co. 

that  is,  to  secure  for  the  complainant  the  effect  of  a  con- 
solidation of  the  three  lines. 

It  appears  from  the  bill  and  from  the  evidence  that 
there  is  an  operating  agreement  between  the  two  defend- 
ants for  an  interchange  of  business  whereby  each  can 
use  the  lines  of  the  other  at  an  agreed  rate  for  messages 
or  conversations;  the  rate  fixed  for  a  conversation  of 
five  minutes  from  Jefferson  City  to  Knoxville  being  ten 
cents.  The  complainant  insists  that  on  the  payment  of 
this  rate  it  is  entitled  to  have  its  lines  connected  with 
the  two  defendants,  to  the  end  that  it  may  use  the  line 
of  the  People's  Telephone  &  Telegraph  Company  into 
Knoxville,  and  all  other  points  served  by  that  company. 

It  appears  that  patrons  of  the  complainant  living  at 
Morristown,  and  other  points  served  by  the  complain- 
ant's line,  called  the  exchange  at  Jefferson  City  for  the 
purpose  of  conversing  with  parties  at  Knoxville,  but 
that  the  Citizens'  Telephone  Company,  under  the  direc- 
tion of  the  People's  Telephone  &  Telegraph  Company, 
declined  to  make  the  required  connection  with  the  latter, 
although  complainant  tendered  ten  cents  for  each  mes- 
sage so  offered  and  refused.  The  service  was  offered  to 
the  complainant  of  having  its  messages  transmitted  or 
repeated  to  Knoxville,  but  this  was  refused,  complain- 
ant insisting  that  it  had,  under  the  law,  a  right  to  a 
through  connection  with  Knoxville  over  the  defendants' 
lines,  so  that  one  could  talk  directly  from  Morristown  to 
the  desired  party  in  Knoxville- 

It  is  insisted  on  behalf  of  the  complainant  that  it  is 
entitled  to  the  right  claimed  under  sections  10  and  11 


^ 
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of  chapter  66  of  the  Acts  of  1885.  It  also  insists  that, 
inasmuch  as  the  Citizens'  Telephone  Company  is  ac- 
corded by  the  People's  Telephone  &  Telegraph  Company 
the  right  to  use  the  lines  of  the  latter  into  Knoxville,  a 
refusal  to  permit  to  complainant  the  same  right  on  the 
same  tenns  is  an  unlawful  discrimination  and  in  viola- 
tion of-  the  common  law,  as  well  as  of  the  statute. 

The  sections  of  the  statute  above  referred  to  are  as 
follows : 

**Sec.  10.  Every  telegraph  or  telephone  company 
doing  business  in  this  State,  must,  under  penalty  of  fiv^e 
hundred  dollars  for  each  and  every  refusal  so  to  do, 
transmit  over  its  wires  to  localities  on  its  lines  for  any 
individual,  op  corporation,  or  other  telegraph  or  tele- 
phone company,  such  messages,  dispatches,  or  corre- 
spondence as  may  be  tendered  to  it  by,  or  to  be  trans- 
mitted to  any  individual  or  corporation,  or  other  tele- 
graph or  telephone  companies,  at  the  price  customarily 
asked  and  obtained  for  the  transmission  of  similar  mes- 
sages, dispatches,  or  correspondence  without  discrimina- 
tion as  to  charges  or  promptness ;  the  penalty  herein  pre- 
scribed shall  be  recoverable  in  any  court  through  proper 
form  of  law,  one-half  of  which  shall  go  to  the  prosecutor 
and  one-half  to  the  State. 

"Sec.  11.  Every  telephone  company  doing  business 
within  this  State,  and  engaged  in  a  general  telephone 
business,  shall  supply  all  applicants  for  telephone  con- 
nection with  facilities  without  discrimination  or  par- 
tiality, provided  such  applicants  comply  or  offer  to  com- 
ply with  the  reasonable  regulations  of  the  company,  and 
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no  such  company  shall  impose  any  condition  or  restric- 
tion upon  any  such  applicant  that  are  not  imposed  im- 
partially upon  all  persons  op  companies  in  like  situa- 
tion,  nor  shall  such  company  discriminate  against  any 
individual  or  company  engaged  in  lawful  business  by  re- 
quiring as  condition  for  furnishing  such  facilities  that 
they  shall  not  be  used  in  the  business  of  the  applicant 
or  otherwise,  under  penalty  of  one  hundred  dollars  for 
each  day  such  company  continues  such  discrimination 
and  refuses  such  facilities  after  compliance  or  offer  to 
comply  with  the  reasonable  regulations,  and  time  to 
furnish  the  same  has  elapsed,  to  be  recovered  by  the  ai>- 
plicant  whose  application  is  so  neglected  or  refused.^' 

A  preliminary  question  is  raised  to  the  effect  that  the 
act  above  referred  to  is  void  because  in  violation  of  the 
constitution  of  this  State  on  several  grounds  stated. 

This  act  has  been  on  our  statute  books  for  more  than 
a  quarter  of  a  century.  It  has  been  tacitly  treated  by 
the  court,  the  bar,  and  the  people  of  the  State  as  consti- 
tutional, except  on  a  ground  directed  to  the  formality  of 
its  passage  settled  in  118  Tenn.,  1, 101  S.  W.,  770,  infra, 
and  many  important  and  valuable  rights  have  been  based 
thereon,  and  nothing  could  induce  us  now  to  declare  it 
unconstitutional,  except  the  clearest  and  most  un- 
doubted reasons.  The  act  has  been  often  before  the 
court  in  cases  arising  under  it,  and  has  been  applied  in 
more  than  one  reported  case.  Telegraph  Co.  v.  Nashr 
ville,  118  Tenn.,  1,  101  S.  W.,  770;  V aught  v.  East  Ten- 
nessce  Telephone  Co.,  123  Tenn.,  318,  130  S.  W.,  1050. 
It  is  a  doctrine  of  the  law  that  when  acts  have  been  long 
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treated  by  the  court  as  constitutional,  and  important 
rights  have  been  based  thereon,  it  may  refuse  to  further 
consider  the  question.  Kelly  v.  State,  123  Tenn.,  516, 
548,  132  S.  W.,  193;  Richardson  v.  Young,  122  Tenn., 
471',  517, 125  S.  W.,  664.  We  shall  add  a  few  other  illus- 
trations.  In  Ferris  v.  Coover,  11  Cal,,  175,  it  was  held 
that  courts  would  not  inquire  into  the  constitutionality 
of  an  act,  if,  by  a  long  line  of  adjudications  and  by  the 
acts  of  the  government,  it  had  been  treated  as  constitu- 
tional ;  in  Linck  v.  Litchfield,  141  111.,  469,  477,  31  N.  E., 
123,  that  the  validity  of  an  act  relating  to  the  organiza- 
tion of  cities  and  villages  which  authorized  a  city  to 
adopt  a  certain  article  by  ordinance  without  requiring 
the  vote  of  the  people,  even  if  orignally  doubtful,  had 
been  determined  by  direct  and  incidental  recognition  for 
twenty  years,  and  was  not  an  open  question ;  in  Rumsey 
V.  People,  19  N.  Y.,  41,  52-58,  that  after  the  organiza- 
tion of  a  county,  and  its  general  recognition  throughout 
the  government  of  the  State,  and  after  it  had  been  repre- 
sented in  seTieral  sessions  of  the  legislature,  it  was  con- 
trary to  public  i>olicy  to  hold  such  organization  void  on 
account  of  the  want  of  power  to  erect  such  a  county; 
in  Kenney  v.  Hudspeth,  59  N.  J.  Law,  504,  532,  533,  37 
Atl.,  67,  that  where  for  more  than  a  generation  every 
department  of  the  government  had  construed  contradic- 
tory provisions  of  the  constitution  of  the  State  as  con- 
ceding to  the  legislature  power  to  reduce  the  number  of 
judges  of  the  court  of  common  pleas  whenever,  in  its 
opinion,  the  public  good  required  it,  this  construction 
would  be  binding;  in  If  ye  v.  Foreman,  215  111.,  285,  288, 
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74:  N.  E.,  140,  that  in  view  of  the  fact  that  the  constitu- 
tion of  1870  of  the  State  of  Illinois,  art.  10,  section  7, 
providing  that  the  county  affairs  of  Oooke  county 
should  be  managed  by  the  board  of  commissioners,  etc., 
had  long  been  construed  by  both  executive  and  legis- 
lativB  departments  of  the  State  government  as  giving 
the  board  of  commissioners  power  to  make  appropria- 
tions from  the  funds  of  the  county  to  pay  assistants  to 
the  State's  attorney,  that  construction  should  be  ac- 
quiesced in  by  the  courts;  in  Levin  v.  U.  8.,  128  Fed., 
826,  829,  63  C.  C  A.,  476,  that  the  contemporaneous  con- 
struction of  a  constitutional  provision  by  those  who 
framed  it,  and  by  statesmen,  legislators,  and  judges,  and 
the  acquiescence  of  all  departments  of  the  government 
in  such  interpretation  for  a  hundred  years,  conclusively 
determined  the  meaning  of  the  provision;  in  City  of 
Terre  Haute  v.  Evansville  &  T.  H.  R.  Co,,  149  Ind.,  174, 
186,  46  N.  E.,  77,  37  L.  R.  A.,  189,  that,  where  a  construc- 
tion of  the  constitution  by  the  legislature  had  been  ac- 
quiesced in  for  forty  years,  it-  would  not  be  disturbed. 

We  have,  however,  considered  on  their  merits  the 
various  points  made  in  the  brief  of  counsel  against  the 
constitutionality  of  the  act,  and  we  are  of  the  opinion 
that  all  of  them  shoud  be  overruled.  We  deem  it  un- 
necessary, in  view  of  what  has  been  said,  to  incumber 
this  opinion  with  a  detailed  statement  of  the  points  re- 
ferred to  or  of  our  reasons  for  overruling  them.  .  They 
are  such  as  have  been  many  times  examined  and  dis- 
cussed in  our  reported  cases,  save  one.  This  we  shall 
mention  briefly.    It  is  that  section  10  of  the  act  is  void 
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because  of  its  penalty  clause.  This,  it  is  said,  makes 
the  act  violative  of  section  16  of  article  1  of  the  constitu- 
tion of  this  State,  which  provides :  "That  excessive  bail 
shall  not  be  required,  nor  excessive  fines  imposed,  nor 
cruel  and  unusual  punishments  inflicted."  It  appears 
that  the  complainant  in  the  present  case  has  sued  for 
116,500,  an  accumulation  of  penalties,  for  various  al- 
leged violations  of  the  tenth  section.  The  act  would  be 
void  on  the  ground  stated  if  it  justified  such  heaping  up 
of  penalties,  which  are  in  effect  but  fines,  because  such 
accumulation  would  in  no  long  time  destroy  the  enter- 
prises against  which  the  fines  are  leveled.  It  was  not  in- 
tended that  this  and  other  statutes  of  the  kind  should  be 
used  for  speculative  purposes.  It  is  the  duty  of  the 
party  complaining  to  sue  for  the  first  violation,  in  order 
that  the  company  or  person  attacked  may  have  due  no- 
tice of  the  complaint,  and  an  opportunity  of  complying, 
as  held  in  Parks  v.  R.  R.  Co.,  13  Lea,  1,  49  Am.  Rep., 
655.  So  construed,  the  section  referred  to  is  not  uncon- 
stitutional. 

We  come  now  to  the  question  whether  there  was  an 
unlawful  discrimination  against  the  complainant. 

Sections  10  and  11  do  not  support  the  claims  asserted 
in  complainant's  bill. 

Those  sections  are  merely  declaratory  of  the  common 
law  for  the  purpose  of  preventing  discriminations 
{Vaught  v.  East  Tenn.  Telephone  Co.,  123  Tenn.,  318, 
130  S.  W.,  1050,  31  L.  R.  A  [N.  S.],  315;  Cinnberland 
Telephone  <&  Telegraph  Co.  v.  Kelly,  160  Fed.,  316,  87 
O.  0.  A.,  268),  with  penalties  added;  and  should  be  con- 
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strued,  as  held  in  those  cases,  in  the  light  of  the  common 
law,  and  its  reasons. 

Telephone  and  telegraph  companies  are  common  car- 
riers of  negligence,  and  must  give  the  same  service  on 
the  same  terms  to  all  who  apply  therefor,  without  par- 
tiality or  unreasonable  discrimnation.  Delaware  d  A. 
Telegraph  &  Telephone  Co.  v.  Delaware,  50  Fed.,  677,  2 
0.  C.  A.,  1;  Missouri  v.  Bell  Telephone  Co.  (C.  C),  23 
Fed.,  539;  Postal  Cable  Telegraph  Co.  v.  Cumberland 
Telephone  &  Telegraph  Co.  (CO.),  177  Fed.,  726;  Com. 
Union  Tel.  Co.  v.  Hfew  England  Tel.  Co.,  61  Vt.,  241, 17 
Atl.,  1071,  5  L.  R.  A.,  161, 15  Am.  St  Rep.,  893 ;  Sitate  v. 
Nebraska  Telephone  Co.,  17  Neb.,  126,  22  N.  W.,  237,  52 
Am.  Rep.,  404 ;  United  States  Telegraph  Co.  v.  Western 
Union  Telegraph  Co.,  56  Barb.,  (N.  Y.),  46;  Central 
Union  Telegraph  Co.  v.  State,  118  Ind.,  194,  19  N.  B., 
604, 10  Am.  St.  Rep.,  114;  Cogdell  v.  Western  Union  Tel 
Co.,  135  N.  C,  431,  47  S.  E.,  490;  Danaher  v.  Southwes- 
tern Telegraph  &  Telephone  Co.,  94  Ark.,  533, 127  S.  W., 
963,  30  L.  R.  A.  (N.  S.),  1027.  But  this  does  not  mean 
that  a  telephone  company  is  bound  to  permit  another 
telephone  company  to  make  a  physical  connection  with 
its  lines  for  the  purpose  of  using  them  as  its  own  sub- 
scribers use  them.  There  is  a  wide  difference  between  a 
telephone  company's  transmitting  to  any  point  on  its 
line  equally  and  indiscriminately  the  messages  of  all 
companies  that  offer  them  and  are  willing  to  pay  the 
same  fare  for  the  same  service,  and  admitting  such  out- 
side companies  or  their  patrons  to  the  same  use  of  its 
lines,  that  its  own  patrons  are  entitled  to.    The  supreme 


17  Gates]       SEPTEMBER  TEEM,  1911.  283 


Telephone  Co.  v.  Telephone  6  Telegraph  Co. 


court  of  Indiana,  however,  in  a  case  cited,  and  strongly 
relied  on  by  complainant,  has  taken  what  we  regard  as 
an  extreme  view  of  the  common-law  obligations  of  such 
companies.  State,  ew  rel.  v.  Cadwallader,  172  Ind.,  619, 
87  N.  E.  644, 89  N.  E.  319.  After  laying  down  in  forcible 
language  the  principle  that  each  telephone  company  is 
independent  of  all  others,  and  that  no  telephone  com- 
pany can  under  the  common  law  compel  another  to  ad- 
mit it  to  connection  with  the  latter's  switchboard,  that 
such  right  is  a  privil^e  to  be  obtained  by  contract  or  by 
a  proper  statute,  and  that  the  opposite  view  would  re- 
sult in  confiscation  (Id.,  629-636  of  172  Ind.,  87  N.  E., 
319),  that  court  goes  further,  and  holds  that,  if  a  tele- 
phone company  make  a  contract  for  an  indefinite  time 
with  some  third  company  whereby  such  access  is  given, 
it  loses  its  independent  status,  that  it  cannot  withdraw, 
and  it  must  as  a  conunon-law  duty  accord  the  same  privi- 
lege, on  the  same  terms,  to  any  other  telephone  company 
similarly  situated,  to  the  extent  of  the  capacity  of  its 
exchange  (Id.,  640,  641  of  172  Ind.,  87  N.  E.,  644,  89  N. 
E.,  319). 

The  case  just  referred  to  correctly  holds,  as  we  under- 
stand the  law,  that  each  telephone  company  under  the 
common  law  is  independent  of  all  other  telephone  com- 
panies, save  for  the  duty  to  receive  and  forward  to  any 
point  on  its  line  messages  received  from  such  other  com- 
pany or  companies,  and  hence  that  it  is  not  bound  to 
accord  to  any  such  outside  organization  or  its  patrons 
connection  with  its  switchboard  on  an  equality  with  its 
own  patrons;  that  such  connection  is  a  privilege  to  be 
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accorded  only  as  the  result  of  contract,  or  in  obedience 
to  St  statute.  We  concur  in  the  reasoning  that  an  oppo- 
site rule  would  soon  result  in  the  practical  confiscation 
of  the  larger  plants  having  long-distance  lines,  since  the 
motive  would  be  insistent  and  irresistible  in  small  com- 
panies organized  for  the  purpose,  or  depleted  and  run 
down  companies,  to  demand  such  connection ;  the  main- 
tenance of  the  long  lines  being  without  exi)en8e  to  them. 
But  we  ^re  unable  to  agree  with  the  supreme  court  of 
Indiana  that,  if  a  contract  for  such  connection  be  once 
made  without  the  specification  of  any  time  for  it  to  run, 
this  connection  cannot  thereafter  be  severed  without  the 
joint  concurrence  of  the  companies  so  in  combination; 
nor  are  we  able  to  see  how  the  exercise  of  the  right  of 
contract  to  effect  such  a  joint  traffic  aiTangement  be- 
tween two  companies  can  confer  any  right  upon  other 
companies,  not  parties  to  the  contract,  to  a  participation 
in  its  benefits.  Such  a  rule,  while  in  terms  asserting  the 
independent  right  of  contract,  denies  its  existence  in 
fact.  Moreover,  it  enables  one  company  to  take  the  prop- 
erty of  another  for  public  use  without  compensation, 
and  deprives  the  latter  company  of  its  property  without 
due  proce^  of  law,  in  violation  of  the  constitution  of 
this  State  and  of  the  United  States. 

A  question  closely  similar  was  presented  in  Atchison, 
etc,  R.  R,  Co.  V.  Denver,  etc,  R,  R.  Co.,  110  U.  S.,  667, 
4  Sup.  Ct.,  185,  28  L.  Ed.,  291.  In  that  case  it  appeared 
that  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
pany and  the  Denv^er  &  Rio  Grande  Railroad  Company 
had  established  a  junction  and  a  joint  station.    Subse- 
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quently  the  Denver  &  New  Orleans  Railroad  Company 
effected  a  junction  with  the  Atchison,  Topeka  &  Santa 
Fe  Railroad  Company,  and  then  insisted  that  it,  too,  was 
entitled  to  a  joint  station,  and  that  the  failure  to  com- 
ply with  this  demand  was  an  unjust  discrimination 
against  it.  Speaking  to  this  question,  the  supreme  court 
of  the  United  States  said :  "A  railroad  company  is  pro- 
hibited, both  by  the  common  law  and  by  the  constitu- 
tion of  Colorado,  from  discriminating  unreasonably  in 
favor  of  or  against  another  company  seeking  to  do  busi- 
ness on  its  road ;  but  that  does  not  necessarily  imply  that 
it  must  stop  at  the  junction  of  one  and  interchange  busi- 
ness there,  because  it  has  established  joint  depot  ac- 
commodations and  provided  facilities  for  doing  a  con- 
necting business  with  another  company  at  another  place. 
A  station  may  be  established  for  the  special  accommoda- 
tion of  a  particular  customer ;  but  we  have  never  heard  it 
claimed  that  every  other  customer  could,  by  a  suit  in 
equity,  in  the  absence  of  a  statutory  or  contract  right, 
compel  the  company  to  esablish  a  like  station  for  his 
special  accommodation  at  some  other  place.  Such  mat- 
ters are  and  always  have  been  proper  subjects  for  legis- 
lative consideration,  unless  prevented  by  some  charter 
contract;  but,  as  a  general  rule,  remedies  for  injustice  of 
that  kind  can  only  be  obtained  from  the  legislature.  A 
court  of  chancery  is  not,  any  more  than  is  a  court  of  law, 
clothed  with  legislative  power.  It  may  enforce  in  its 
own  appropriate  way  the  specific  performance  of  an 
existing  legal  obligation  arising  out  of  contract,  law,  or 
usage,  but  it  cannot  create  the  obligation.    In  the  pres- 
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ent  case  the  Atchison,  Topeka  &  Santa  Fe  and  the  Den- 
ver &  Rio  Grande  Oompanies  formed  their  business  con- 
nection and  estblished  their  junction  or  joint  station 
long  before  the  Denver  &  New  Orleans  Road  was  built. 
The  Denver  &  New  Orleans  Company  saw  fit  to  make  its 
junction  with  the  Atchison,  Topeka  &  Santa  Fe  Com- 
pany at  a  different  place.  Under  these  circumstances, 
to  hold  that,  if  the  Atchison,  Topeka  &  Santa  Fe  con- 
tinued to  stop  at  its  old  station,  after  the  Denver  &  New 
Orleans  was  built,  a  refusal  to  stop  at  the  junction  of  the 
Denver  &  New  Orleans  was  an  unreasonable  discrimina- 
tion as  to  facilities  in  favor  of  the  Denver  &  Rio  Gf ande 
Company,  and  against  the  Denver  &  New  Orleans,  would 
be,  in  effect,  to  declare  that  every  railroad  company 
which  forces  a  connection  of  its  road  with  that  of  an- 
other company  has  a  right  under  the  constitution  or  at 
the  common  law  to  require  the  company  with  which  it 
connects  to  do  a  connecting  business  at  the  junction,  if 
it  does  a  similar  business  with  any  other  company  under 
any  other  circumsances.  Such,  we  think,  is  not  the  law. 
It  may  be  made  so  by  the  legislative  department  of  the 
government,  but  it  does  not  follow  as  a  necessary  conse- 
quence from  the  constitutional  right  of  a  mechanical 
union  of  tracks,  or  the  constitutional  prohibition  against 
undue  or  unreasonable  discrimination  in  facilities." 

In  Montana  there  is  a  provision  by  statute  under  the 
constitution  of  that  State  for  connections  between  tele- 
phone companies  upon  the  payment  of  compensation  as- 
serted under  the  right  of  eminent  domain.  Under  such 
provision  it  was  held  in  Billings  Mutual  Telephone  Co. 
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V.  Rocky  Mountain  Bell  Telephone  Co.  {G.G.)j  155  Fed., 
207,  that  a  telephone  company  operating  a  local  ex- 
change, on  payment  of  compensation  to  be  ascertained 
as  provided  by  the  statute,  could  require  another  com- 
pany operating  long-distance  lines  to  permit  a  connec- 
tion with  such  lines,  and  also  their  use  by  receiving  and 
forwarding  messages  through  such  connection  from  sub- 
scribers of  the  other  company  substantially  as  it  did 
messages  tendered  by  its  own  local  subscribers. 

Our  act  of  1885,  supra,  contains  no  such  provisions 
nor  have  we  knowledge  of  any  other  statute  in  this  State 
that  does,  though  doubtless  the  legislature  could  enact 
such  a  law  if  it  deemed  the  public  good  required  it. 

We  are  of  the  opinion  on  the  grounds  above  stated 
that  the  defendant  companies  acted  within  their  rights 
when  they  refused  to  yield  to  the  complainant  company 
the  intimate  connection  it  demanded. 

It  results  that  the  chancellor  committed  no  error  in 
dismissing  the  bill,  and  his  decree  is  affirmed. 


> 
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The  Employers'  Indemnity  Company  v.  D.  H. 

WlI/LABD  et  (U. 

{Knoxville.    September  Term,  1911.) 

1.  CHANCERY  PRACTICE.  Decree  overruling  plea  In  abate- 
ment to  Jurisdiction  Is  not  a  final  decree  passing  upon  the 
merits. 

A  decree  overruling  a  plea  in  abatement  to  the  jurisdiction  of  the 
chancery  court  is  not  a  final  decree,  and  does  not  pass  upon  the 
merits  in  any  particular.     {Post,  p.  290.) 

2.  APPEALS.  Final  decree  is  defined  In  the  sense  entitling 
loser  to  appeal  as  of  right. 

A  final  decree,  in  the  sense  that  an  appeal  as  a  matter  of  right 
lies  from  it,  is  one  that  disposes  of  the  entire  merits  of  the 
case.     {Post,  p.  290.) 

Case  cited  and  approved:  Younger  v.  Younger,  90  Tenn.,  25,  and 
citations. 

3.  SAME.  Discretionary  appeal  does  not  lie  from  decree  over- 
ruling plea   In   abatement  to  jurisdiction   of  chancery  court. 

An  appeal  in  the  chancellor's  discretion  does  not  lie  from  a  decree 
overruling  a  plea  in  abatement  to  the  jurisdiction  of  the  chan- 
cery court,  because  not  within  the  terms  of  the  statute  authoriz- 
ing such  appeals,  which  are  limited  to  the  cases  therein  enum- 
erated.    (Post,  pp.  290,  291.) 

Code  cited  and  construed:  Sec.  4889  (S.);  sec.  3874  (M.  ft  V.); 
sec.  3157  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Hume  v.  Bank,  1  Lea,  220;  Barksdale 
V.  Butler,  6  Lea,  454;  Bomar  v.  Hagler,  7  Lea,  84;  Sigler  v. 
Vaughn,  11  Lea,  155;  Younger  y.  Younger,  90  Tenn.,  25. 
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FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  County. 
— T.  M.  McCoNNELL,  Chancellor. 

Shields,  Catbs  &  Mountcastlb  and  Bubkbtt,  Mil- 
LEB  &  Moore,  for  complainant. 

Chambebs  &  CoopEB  and  Williams  &  Lanoasteb,  for 
defendant. 


Mb.  Justice  Lansden  delivered  the  opinion  of  the 
Court 

The  defendant,  Willard,  is  a  resident  of  Washington 
county,  and  the  complainant  company  is  a  foreign  cor- 
poration doing  business  in  this  State,  after  complying 
with  the  laws  in  respect  thereto.  Willard  had  brought 
suit  in  the  law  court  at  Johnson  City  against  the  com- 
pany to  recover  damages  for  an  alleged  breach  of  con- 
tract, and  while  this  suit  was  pending,  the  company  filed 
the  bill  in  this  case  against  WJLllard  and  others  in  Hamil- 
ton county,  seeking,  among  other  things,  to  enjoin  the 
suit  pending  in  Washington  county  and  have  a  com- 
plete settlement  of  all  the  matters  existing  between  it 
and  all  of  the  defendants  in  this  suit.  Each  of  the  de- 
ws Tenn. — 19 
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fendants  filed  pleas  in  abatement  to  the  jurisdiction  of 
the  chancery  court  of  Hamilton  county,  and,  after 
different  motions  and  amendments,  issue  was  finally 
joined  upon  the  pleas,  and  upon  the  proof  the  chancellor 
overruled  these  and  sustained  his  jurisdiction.  The  de- 
cree then  recites  as  follows: 

"And  the  chancellor  being  of  opinion  that  it  is  proper 
to  allow  an  appeal  at  this  time,  the  same  is  allowed  to 
such  of  the  defendants  as  desire  to  avail  themselves 
thereof  upon  giving  bond  for  said  aappeal  as  required  by 
statute.  But  defendants,  Willard,  Fisher,  Miller,  and 
The  United  States  Fidelity  &  Guaranty  Company  do  not 
appeal  from  that  part  of  the  decree  allowing  them 
twenty  days  in  which  to  make  further  defense  in  case 
they  are  cast  in  this  appeal.*' 

This  appeal  must  be  dismissed  because  it  is  prema- 
ture. This  is  not  a  final  decree,  nor  is  it  an  appeal  that 
lies  within  the  discretion  of  the  chancellor  under  section 
4889  of  Shannon's  Code.  A  final  decree,  in  the  sense, 
that  an  appeal  as  a  matter  of  right  lies  from  it,  is  one 
that  disposes  of  the  entire  merits  of  the  case.  Younger 
V.  Younger^  90  Tenn.,  25,  and  cases  cited. 

A  decree  overruling  a  plea  in  abatement  to  the  juris- 
diction does  not  pass  upon  the  merits  in  any  particular. 

By  section  4889  of  Shannon's  Code,  the  chancellor 
may  in  his  discretion  allow  an  appeal  from  "his  decree 
determining  the  principle  involved  and  ordering  an  ac- 
count or  a  sale  or  partition,  before  the  account  is  taken, 
or  the  sale  or  partition  is  made;  or  he  may  allow  such  ap- 
peal on  overruling  a  demurrer;  or  he  may  allow  any 
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party  to  appeal  from  a  decree  which  settles  his  right, 
although  the  case  may  not  be  disposed  of  as  to  others." 
It  has  uniformly  been  held  by  this  court  that  the 
chancellor's  discretion  in  allowing  appeals  under  this 
section  of  the  Code  is  limited  to  the  cases  therein  enume- 
rated. Manifestly,  this  appeal  is  not  either  of  those 
cases  and  it  is  therefore  premature.  Younger  v. 
Younger^  90  Tenn.,  25;  Sighr  v.  Vatighn,  11  Lea,  1B5; 
Bomar  v.  Hagler,  7  Lea,  84 ;  Barksdale  v.  Butler,  6  Lea, 
454;  Hume  v.  Bank,  1  Lea,  220.  The  appeal  is  dis- 
missed at  the  cost  of  the  appellants 
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NASHVILLE,  DECEMBER  TERM,  1911. 


C.  C.  Slaughter^  Receiver^  v.  Louisville  &  Nashville 

Railroad  Company. 

{Nashville.    December  Term,  1911.) 

1.  BANKRUPTCY.  Receiver  may  be  authorized  by  decree  to 
sue  for  debts  due  the  bankrupt. 

A  decree  in  bankruptcy,  authorizing  a  receiver  to  institute  suit  to 
collect  any  indebtedness  due  the  bankrupt  or  receiver,  author- 
izes him  to  sue  a  common  carrier  for  the  value  of  freight  lost 
by  negligent  handling.     {Post,  pp.  293-295.) 

2.  SAME.  Same.  Decree  In  federal  court  authorizing  trustee 
to  sue  for  debts  due  the  bank  cannot  be  collaterally  attacked 
In  the  State  courts. 

A  decree  in  bankruptcy,  authorizing  a  receiver  to  institute  suit 
to  collect  any  indebtedness  due  the  bankrupt  or  receiver,  is 
not  subject  to  collateral  attack  in  a  suit  by  him  in  a  State 
court  against  a  common  carrier  for  the  value  of  freight  lost  by 
negligent  handling,  even  if  such  decree  was,  by  the  federal 
district  court,  based  upon  an  erroneous  construction  of  the 
bankruptcy  act  as  to  the  powers  which  may  be  conferred  upon 
receivers  in  bankruptcy;  for  the  State  courts  do  not  sit  as 
reviewing  courts  in  bankruptcy,  and  they  have  no  Jurisdiction 
to  revise  the  orders  of  the  district  court  of  the  United  States 
in  such  matters.     {Post,  pp.  295-301.) 

Cases  cited  and  approved:  Railroad  v.  Ferry  Co.,  lOS  U.  S.,  18; 
Central  Trust  Co.  v.  Seasongood,  130  U.  S.,  482;   Barbour  v. 

(292)  [125  Tenn. 
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Bank,  45  Ohio  St.,  133;  Attorney-General  y.  Insurance  Co.,  77 
N.  Y.,  272. 


PROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
-John  Aluson,  Chancellor. 

Stokes  &  Stokes^  for  complainant. 

F.  M.  Bass  and  Jno.  Bell  Eeeble^  for  defendant. 


Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  by  the  complainant,  as  receivBr  in 
bankruptcy  of  the  Tennessee  Packing  &  Stockyards 
Company,  to  recover  from  the  Louisville  &  Nashville 
Railroad  Company  the  value  of  a  car  load  of  meat  in- 
trusted to  said  railroad  and  alleged  to  have  been  negli- 
gently handled,  and  lost. 

The  shipment  was  made  by  the  packing  company  prior 
to  the  beginning  of  the  bankruptcy  proceedings  against 
it,  and  the  suit  was  brought  prior  to  any  adjudication 
of  bankruptcy. 

A  demurrer  was  filed  to  the  bill,  which  challenges  the 
k  right  of  a  receiver  in  bankruptcy  to  bring  a  suit  of  this 

character ;  the  jwint  being  that  such  a  receiver  is  merely 
a  caretaker  or  custodian,  with  no  authority,  under  the 
bankruptcy  act,  to  maintain  plenary  suits,  and  that  pro- 
ceedings of  this  sort  can  only  b^  instituted  by  the  trus- 
tee in  bankruptcy,  when  duly  elected.  This  demurrer 
was  overruled,  and  an  appeal  taken  to  this  court 
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It  appears  that,  shortly  after  the  petition  in  bank-* 
ruptcy  was  filed,  the  complainant  and  one  Hawkinson 
were  appointed  receivers  of  the  company.  Later  Haw- 
kinson resigned,  and  complainant  alone  was  continued 
in  charge  as  receiver.  Still  later  than  this  an  applica- 
tion appears  to  have  been  made  to  the  bankruptcy  court, 
or  district  court  of  the  United  States,  to  enlarge  the 
powers  of  complainant  as  receiver  of  this  company.  Act- 
ing upon  this  application,  that  court  pronounced  the  fol- 
lowing decree : 

"This  cause  came  on  for  final  (?)  hearing  upon  mo- 
tion of  counsel  for  0.  C.  Slaughter,  receiver  of  the  Ten- 
nessee Packing  &  Stockyards  Company,  to  enlarge  and 
increase  the  powers  and  duties  of  said  receiver;  when 
the  court  is  of  opinion  that  said  motion  should  be  al- 
lowed. It  is  accordingly  adjudged  and  decred  by  the 
court  that  the  powers  and  duties  of  O.  O.  Slaughter,  as 
receiver  of  the  Tennessee  Packing  &  Stockyards  Com- 
pany, be,  and  they  are,  enlarged  and  increased,  so  that, 
as  receiver,  he  is  authorized  and  directed,  whenever  nec- 
essary, to  institute  suit  to  collect  any  indebtedness  that 
may  be  owing  to  the  Tennessee  Packing  &  Stockyards 
Company  or  said  Slaughter  as  receiver  thereof,  and  that 
he  be  further  authorized  and  directed  to  take  any  and  all 
steps  that  may  be  necessary  looking  to  the  recovery  of 
and  placing  in  his  possession  any  property  of  any  kind 
belonging  to  the  said  Tennessee  Packing  &  Stockyards 
Company." 

It  must  be  conceded  that  it  was  the  purpose  of  the 
bankruptcy  court,  by  this  decree,  to  confer  on  the  com- 
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plainant,  as  receiver,  authority  to  bring  suits  such  as  the 
one  at  bar.  This  projwsition  is  not  controverted  by 
counsel* for  the  defendant.  Manifestly,  the  language  of 
the  decree  authorizes  suits  of  this  character  to  be 
brought  by  the  receiver. 

It  is  urged,  however,  on  behalf  of  the  defendant,  that 
the  bankruptcy  court  has  no  power  to  confer  upon  a  re- 
ceiver in  bankruptcy  authority  such  as  was  attempted 
to  be  given  this  one  by  the  decree  quoted.  It  is  said  that 
the  bankruptcy  act,  in  providing  for  receivers  and  their 
duties,  limits  their  powers  as  before  indicated,  and  that 
the  court,  acting  under  the  statute,  could  not  go  beyond 
its  proyisions  and  lawfully  clothe  this  officer  with  such 
authority  as  here  attempted  with  respect  to  the  bank- 
rupt estate.  The  argument  is  that  the  collection  and  ad- 
ministration of  the  estate,  particularly  the  bringing  of 
plenary  suits,  are  duties  placed  upon  the  trustee  in  bank- 
ruptcy by  the  act  of  congress,  and  authorities  are  cited 
in  support  of  this  view. 

The  sections  of  the  bankruptcy  act  respecting  the 
power  of  the  district  courts  to  appoint  receivers  and  de- 
fining the  duties  of  the  latter  are  as  follows  (chapter  2, 
section  2) : 

Subsec.  3:  "Appointing  receivers  or  marshals  upon 
application  of  parties  in  interest,  in  case  the  court  shall 
find  the  appointment  absolutely  necessary  for  the  preser- 
vation of  the  estates,  to  take  charge  of  the  property  of 
the  bankrupt  after  the  filing  of  the  petition  and  until  it 
is  dismissed  or  the  trustee  is  qualified.^' 
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Subsec.  5.  "Authorize  the  business  of  bankrupts  to 
be  conducted  for  limited  periods  by  receivers,  the  mar- 
shals or  trustees^  if  necessary  in  the  best  interests  of 
the  estates,  and  allow  such  officer  additional  compensa- 
tion for  such  services,  as  provided  in  section  48  of  this 
act." 

Subsec.  7 :  ^^Cause  the  estates  of  bankrupts  to  be  col- 
lected, reduced  to  money  and  distributed;  and  to  de 
termirie  controversies  in  relation  thereto,  except  as  here- 
in otherwise  provided." 

It  is  argued  for  the  defendant  that  the  court  was  em- 
powered, under  subsec.  5,  to  appoint  a  receiver  to  con- 
duct the  business  of  the  bankrupt  for  a  limited  time,  and 
that  it  is  manifestly  impossible  for  a  receiver  to  continue 
a  business  without  collecting  funds  due  and  owing  to  the 
business,  and  the  right  to  make  these  collections  and 
bring  suit  to  enforce  them  is  necessarily  implied  from 
the  authority  to  conduct  the  business. 

The  decisions  of  the  inferior  courts  of  the  United 
States  throughout  the  country  do  not  appear  to  be  in  en- 
tire harmony  as  to  the  proper  interpretation  of  these  sec- 
tions, although  it  is  fair  to  say  that  the  weight  of  au- 
thority seems  to  sustain  the  position  of  the  defendant.  It 
must  be  remembered,  however,  that  we  do  not  sit  as  a  re- 
viewing court  in  bankruptcy,  and  we  have  no  jurisdic- 
tion to  revise  the  oi^ders  of  the  district  court  of  the 
United  States  in  such  matters.  Much  of  the  argument, 
therefore,  made  for  defendant,  that  would  have  great 
weight  if  we  sat  as  an  appellate  court  in  bankruptcy  re- 
viewing this  order,  cannot  be  considered  by  us  at  all. 
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As  previously  observed,  the  decree  of  the  bankruptcy 
court  undoubtedly  conferred  upon  the  complainant  au- 
thority to  bring  and  maintain  this  suit.  Can  ^e  in  this 
proceeding  go  behind  this  decree  of  a  court  of  paramount 
jurisdiction  in  such  matters  and  collaterally  question 
the  receiver's  authority  Defendant's  contention  is 
nothing  more  or  less  than  a  collateral  attack  upon  the 
decree  of  the  district  court  of  the  United  States  au- 
thorizing its  receiver  to  bring  suits  of  this  character. 

Mr.  High  has  observed  that : 

"The  general  principle,  applicable  to  all  judicial  pro- 
ceedings, that  the  propriety  of  an  order  or  decree  made 
in  a  cause  in  which  the  court  has  jurisdiction  cannot  be 
challenged  collaterally,  applies  with  equal  force  to  an 
order  appointing  a  receiver,  made  by  a  court  of  compe- 
tent jurisdiction.  And  when  a  court  having  jurisdic- 
tion of  the  parties  and  of  the  subject-matter  appoints  a 
receiver  over  the  property  or  funds  in  controversy,  the 
validity  of  such  an  appointment  and  the  propriety  of  the 
order  cannot  be  successfully  challenged  in  a  collateral 
suit  or  proceeding.''  High  on  Receivers  (4th  Ed.),  sec- 
tion 39a. 

Numerous  applications  of  this  doctrine  are  contained 
in  the  same  work  in  section  39b. 

The  same  author  says : 

"It  follows,  therefore,  in  an  action  instituted  by  a  re- 
ceiver in  matters  connected  with  the  trust,  as  to  obtain 
possession  of  funds  belonging  to  him  in  his  official  ca- 
pacity, if  proper  record  evidence  of  his  appointment  is 
produced,  it  will  be  regarded  as  conclusive  upon  the 
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question  of  the  reeciver's  right.  The  court  proceeds  in 
such  a  case  upon  the  ground  that  it  is  immaterial 
whether  the  appointment  was  proper  or  improper  in  the 
first  instance^  and  while  it  remains  a  subsisting  order  of 
a  court  of  competent  jurisdiction  it  is  not  to  be  ques- 
tioned, unless  by  appropriate  proceedings  to  test  its 
validity."    Id.,  section  203. 

Illustrating  the  extent  to  which  the  courts  have  gone 
in  applying  this  rule,  we  quote  the  following  language 
from  the  supreme  court  of  Ohio : 

"Unless  it  appears  manifestly  clear  to  us  that  the  or- 
der of  appointment  was  an  absolute  nullity,  by  reason  of 
the  entire  absence  of  jurisdiction  in  the  court  that  made 
it,  it  cannot  be  assailed  in  this  proceeding."  Barbour, 
Receiver,  v.  Nat  Exchange  Bank,  45  Ohio  St,  133,  12 
N.  E.,  5. 

The  New  York  court  of  appeals  has  said : 

"If  the  decree  was  improvidently  granted,  or  if  for 
any  reason  it  should  be  set  aside  or  modified,  relief  can 
be  had,  upon  application,  by  any  parties  in  interest,  to 
the  court  by  which  it  was  made ;  but  the  regularity  of 
the  appointment  of  the  receiver  cannot  be  questioned  by 
any  other  tribunal."  Attorney-Oeneral  v.  Chmrdian  Mu- 
tual L.  Ins.  Co.,  77  N.  Y.,  2T2. 

This  is  the  universal  rule,  and  many  authorities  are 
cited  by  Mr.  High  in  support  of  the  text  quoted. 

So  it  is  that  the  validity  of  a  receiver's  appointment, 
or  the  propriety  of  his  appointment,  or,  in  our  opinion, 
the  scope  of  his  authority  prescribed  in  the  order  of  his 
appointment,  cannot  be  questioned  in  another  tribunal, 
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unless  the  order  or  decree  was  void.  All  such  attacks 
must  be  made  in  the  court  appointing  the  receiver,  or  in 
one  having  revisory  jurisdiction  over  the  action  of  that 
court. 

It  cannot  be  successfully  urged  that  this  decree  of  the 
bankruptcy  court,  conferring  these  powers  upon  its  re- 
ceiver, is  a  void  decree,  and  for  this  reason  subject  to 
collateral  attack.  There  is  no  question  but  that  the 
bankruptcy  court  had  jurisdiction  of  the  subject-matter 
and  of  the  parties  necessary  to  authorize  a  decree  ap- 
pointing this  receiver  and  prescribing  his  duties. 

If,  in  undertaking  to  define  the  powers  of  the  receiver, 
the  court  went  beyond  what  defendant  conceits  to  be 
the  sanction  of  the  act  of  congress,  still,  at  most,  this  is 
merely  a  matter  of  construction.  A  decree  of  a  court  of 
competent  jurisdiction  is  not  void  or  a  nullity  merely 
because  it  erroneously  or  improperly  construes  a  legis- 
lative act.  Although  another  court  may  be  of  opinion 
that  a  co-ordinate  court  has  improperly  construed  an 
act,  even  if  it  entertains  that  opinion,  such  other  court 
cannot  permit  a  collateral  attack  upon  a  judgment  or 
decree  merely  because  it  is  based  on  such  construction. 

Upon  this  subject  it  is  said : 

"A  judgment  at  law  cannot  be  impeached  collaterally 
in  equity.  And,  conversely,  the  validity  of  a  decree  ren- 
dered by  a  court  of  equity  cannot  be  impeached  in  a  col- 
lateral action  at  law.  A  judgment  of  a  State  court,  no 
question  as  to  its  jurisdiction  being  involved,  cannot  be 
overhauled  or  corrected  in  a  collateral  proceeding  in  a 
federal  court.  The  courts  of  the  United  States  cannot 
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lawfully  treat  as  nullities  the  judgments  of  the  courts  of 
the  several  States,  rendered  in  suits  where  the  latter 
have  jurisdiction  of  the  cause  and  the  parties,  even  if 
they  are  founded  upon  an  erroneous  construction  of  the 
bankruptcy  act  or. any  other  statute  of  the  United 
States.  The  remedy  for  the  correction  of  the  error  is  by 
writ  of  error  to  the  supreme  court  of  the  United  States. 
And  it  is  equally  clear  that  the  reverse  of  this  rule  must 
hold  good;  that  is,  that  the  judgments  and  decrees  of 
the  federal  courts,  in  cases  where  their  jurisdiction  is 
not  disputed,  must  be  impervious  to  collateral  assail- 
ments  in  the  courts  of  the  States,  although,  for  example, 
they  may  proceed  upon  an  erroneous  construction  of  a 
State  constitution  or  statute."  Black  on  Judgments, 
vol.  1,  section  251. 

See,  also,  the  same  author,  section  261,  to  the  effect 
that  judgments  cannot  be  collaterally  attacked  for  er- 
rors and  irregularities;  a  number  of  illustrations  being 
given  in  the  text. 

The  supreme  court  of  the  United  States  has  held  in 
effect  that  if  a  statute  be  erroneously  construed  or 
ignored  by  a  State  court,  so  as  to  violate  a  provision  of 
the  federal  constitution,  still  that  furnishes  no  ground 
for  collateral  attack  upon  such  judgment  of  a  State 
court  in  an  inferior  federal  court;  but  the  only  way  to 
attack  said  judgment  is  by  proper  revisory  proceedings 
upon  writ  of  error  to  the  supreme  court  of  the  United 
States  itself.  Railroad  v.  Ferry  Co.,  108  U.  S.,  18,  I 
Sup.  Ot.,  614,  617,  27  L.  Ed.,  636.  Other  cases  along  the 
same  line  are  Central  Trust  Co.  v.  Seaaongood,  130  U. 
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S.,  482,  9  Sup.  Ct.,  575,  32  L.  Ed.,  985,  and  Kittredge  v. 
Emerson,  15  N.  H.,  227. 

Upon  the  whole  case,  we  are  of  opinion  that,  in  bring- 
ing this  suit,  the  complainant,  as  receiver  of  the  bank- 
ruptcy court,  was  acting  within  the  scope  of  the  decree 
of  the  court  by  which  he  was  appointed ;  that  this  decree 
was  made  by  a  court  having  jurisdiction  of  the  necessary 
parties  and  of  the  subject-matter;  that  it  is  a  valid  de- 
cree, and  at  most  can  be  criticised  only  as  an  erroneous 
construction  of  an  act  of  congress  (aB  to  whether  it  is  an 
erroneous  construction,  we  express  no  opinion) ;  and 
that  accordingly,  under  the  authorities  quoted,  it  is  not 
subject  to  collateral  attack  in  this  proceeding. 

It  results  that  there  was  no  error  in  the  decree  of  th< 
chancellor,  and  it  will  be  affirmed. 
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Hermitage  Hotel  Company  v.  Aet.  J.  Dyer. 
(Nasfmlle.    December  Term,  1911. 

1.  AGENTS.     Liability  on  contracts  made  outside  of  the  scope 
of  their  authority. 

The  general  rule  is  that,  if  an  agent  makes  a  contract  outside 
of  the  scope  of  his  authority,  he  becomes  personally  liable,  not 
on  the  contract,  but  for  damages  for  a  breach  of  an  implied 
warrant  of  authority  to  make  it;  but  one  exception  to  this 
rule  is  that,  where  the  question  of  authority  of  the  agent  is  a 
mere  question  of  law,  an  action  for  damages  does  not  lie,  in 
the  absence  of  fraud,  although  the  agent  may  represent  that  he 
has  authority.     {Post,  p.  305.) 

2.  CORPORATIONS.     Persons  dealing  with  them  are  chargeable 
with  provisions  of  their  charters  and  the  general  laws. 

All  who  deal  with  a  corporation  are  bound  to  take  notice  of  the 
provisions  of  its  charter  and  the  general  laws  concerning  corpo- 
rations.    (Post,  p,  306.) 

Case  cited  and  approved:     Miller  v.  Insurance  Co.,  92  Tenn.,  176. 

3.  SAME.     No  Implied  power  to  purchase  and  hold  stock  In  other 
corporations;  and  contract  is  ultra  vires  and  void,  when. 

A  corporation  has  no  implied  power  to  buy  and  hold  stock  in 
another  corporation;  and  where  such  power  is  not  specifically 
granted  by  its  charter,  or  necessarily  implied  in  it,  or  other- 
wise conferred  by  legislation,  a  contract  by  one  corporation  for 
the  purchase  of  stock  in  another  corporation  is  ultra  vires  and 
wholly  void,  and  not  ratiflable.     {Post,  p.  306.) 

Cases  cited  and  approved:  Marble  Co.  v.  Harvey,  92  Tenn.,  115; 
Millery  v.  Insurance  Co.,  92  Tenn.,  176;  Clark  v.  Railroad,  123 

Tenn.,  245. 

« 

4.  SAME.     Agent  making  ultra  vires  contract  under  authority 

is  not  personally  liable. 

Where  an  agent,  in  pursuance  of  the  authority  conferred  upon 
him  by  a  corporation,  makes  an  ultra  vires  contract  for  it, 

he  incurs  no  personal  liability  thereon.    {Post,  p.  307.) 
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5.  SAME.  Same.  Agent  not  expressly  binding  himself  person- 
ally is  not  liable  on  ultra  vires  contract  authorized  by  the 
corporation. 

Where  the  preeident  of  a  corporation,  as  its  president,  and  acting 
as  agent  for  it,  signed  a  contract  for  the  purchase  of  stock  in 
another  corporation,  where  there  was  no  express  agreement 
on  his  part  to  become  personally  liable,  and  the  contract  was 
ultra  vires,  so  that  no  implied  contract  can  arise  therefrom, 
there  is  no  ground  upon  which  he  can  be  held  to  be  liable  upon 
the  agreement     iPoat,  pp.  307,  308.) 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Dayidson  County. 
-John  Allison^  Chancellor. 

P.  M.  EsTES^  for  complainant. 
Charles  C.  Trabub,  for  defendant. 


Mr.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

The  Hermitage  Hotel  Company  filed  its  original  bill 
against  Art  J.  Dyer,  seeking  a  decree  against  him  for 
f  1,400,  the  balance  due  upon  a  subscription  to  the  capi- 
tal stock  of  complainant.  The  subscription  was  in  writ- 
ing, and  a  copy  of  it  was  exhibited  with  the  bill,  and  is 
as  follows: 
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"12000.00  Nashville,  Tenn.,  April  27,  ^08. 

"For  the  purpose  of  building  a  new  hotel,  corner  of 
Sixth  avenue  and  Union  street,  in  Nashifille,  and  in  mu- 
tual consideration  of  the  signatures  of  each  subscriber 
thereto,  the  undersigned  does  hereby  subscribe  one 
thousand  dollars  to  the  capital  stock  of  the  Hermitage 
Hotel  Company,  a  corporation  to  be  organized  under  the 
laws  of  the  State  of  Tennessee. 

"The  subscription  is  payable  as  follows : 

"Ten  per  cent.  September  1,  1908;  ten  per  cent.  Oc- 
tober 1,  1908;  ten  per  cent.  November  1,  1908;  ten  per 
cent.  December  1, 1908;  fifteen  per  cent,  on  the  first  days 
of  January,  February,  March  and  April,  respectively. 

"This  subscription  is  conditional  upon  the  following 
provisions : 

"That  there  shall  be  subscribed  to  the  capital  stock  of 
this  company  |3,000,000.00. 

*'That  whenever  the  entire  amount  of  |3,000,000  shall 
have  been  subscribed,  the  incorporators  of  said  company 
shall  resign,  and  the  stockholders  shall  meet  and  select 
a  board  of  directors. 

"Nashville  Bridge  Company, 
"By  Art.  J.  Dyer^  Pres. 

"Address,  1232  Stahlman  Building." 
Dyer  answered,  denying  liability,  on  the  ground 
that  the  subscription  was  the  act  of  the  company,  and 
not  his,  and  that  it  did  not  by  its  terms  impose  upon  him 
liability  as  an  individual.  A  stipulation  of  counsel  was 
filed  in  lieu  of  proof,  and  the  cause  proceeded  to  decree, 
whereby  the  bill  was  dismissed,  and  complainant  ap- 
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pealed  and  has  assigned  error.  That  the  Nashyille 
Bridge  Company  is  not  liable  for  the  balance  on  its 
subscription  is  conceded  by  the  complainant  in  its  bill, 
because  there  is  no  provision  of  its  charter  which  au- 
thorizes it  to  subscribe  for  stock  in  any  corporation,  and 
therefore  as  to  it  the  contract  of  subscription  was  ultra 
vires.  But  the  complainant  bases  its  suit  against  Dyer 
upon  the. fact  that  the  Nashville  Bridge  Company  has 
repudiated  its  subscription  after  having  paid  f600 
thereof,  and  that  the  defendant,  who,  as  the  agent  of 
that  company,  made  and  signed  the  subscription  for 
it,  became  personally  liable  for  the  balance  due  under 
the  rule  of  the  common  law  that,  if  an  agent  make  a 
contract  which  is  outside  of  the  scope  of  his  authority, 
he  becomes  personally  liable,  not  on  the  contract,  but 
for  damages  for  a  breach  of  an  implied  warrant  of  au- 
thority to  make  it,  10  Cyc-,  p-  839,  and  authorities  cited 
in  note  43. 

But  this  general  rule  is  by  no  means  without  its  ex- 
ceptions, and  one  of  these  is  that,  ^^where  the  question 
of  the  authority  of  the  agent  is  a  mere  question  of  law,  an 
action  for  damages  does  not  lie,  in  the  absence  of  fraud, 
although  the  agent  may  represent  that  he  has  authority." 
10  Cyc,  p.  840,  and  authorities  there  cited. 

It  is  admitted  in  this  record  that  neither  the  NashvUle 
Bridge  Company  nor  defendant,  Dyer,  made  any  repre- 
sentation to  induce  the  acceptance  of  the  subscription  as 
to  the  extent  of  the  jwwers  of  defendant  to  bind  the  com- 
pany,  nor  as  to  its  corporate  power  to  subscribe  for  stock 
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in  the  complainant  corporation.  The  subscription  was 
offered  on  one  side,  and  accepted  on  the  other,  ap- 
parently without  thought  or  investigation  by  any  of  the 
parties  concerned  as  to  the  corporate  i)ower  of  the 
bridge  company  so  to  be  bound. 

"All  who  deal  with  a  corporation  are  bound  to  take 
notice  of  its  charter,  and  this  may  include  the  general 
laws  concerning  corporations."  Page  on  Contracts,  vol. 
2,  section  977,  and  Miller  v.  Insurance  Co.,  92  Tenn., 
176,  21  S.  W.,  39,  20  L.  R.  A.,  765. 

It  has  also  been  held  in  this  State  that  a  corporation 
has  no  implied  i>ower  to  buy  and  hold  stock  in  another 
corporation.  Marble  Co.  v.  Harvey,  92  Tenn.,  115,  20  S. 
W.,  427, 18  L.  R.  A.,  252,  36  Am.  St.  Rep.,  71.  And  Mr. 
Page,  in  his  work  on  Contracts,  says  it  is  usually  so  held, 
vx)lume  2,  section  1077. 

The  rule  is  now  established  in  this  State  that  a  cor- 
poration cannot  become  a  stockholder  in  another  cor- 
poration, unless  by  power  specifically  granted  by  its 
charter,  or  necessarily  implied  in  it,  or  otherwise  con- 
ferred by  legislation,  and  that,  where  no  such  charter 
power  exists,  a  contract  by  one  corporation  for  the  pur- 
chase of  capital  stock  in  another  is  ultra  vires  and 
wholly  void,  and  one  which  could  not  be  ratified  by 
either  party  to  it,  because  it  could  not  have  been  au- 
thorized by  either.  Marble  Co.  v.  Hai'vey,  92  Tenn.,  115, 
20  S.  W.,  42r,  18  L.  R.  A.,  252,  36  Am.  St.  Rep.,  71 ; 
Miller  v.  Insurance  Co.,  92  Tenn.,  176,  21  S.  W.,  39,  20 
L,  R.  A.,  765;  Clark  v.  Railroad,  123  Tenn.,  245,  130  8. 
W.,  751,  and  authorities  therein  cited. 
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Where  a  corporation  has  authorized  its  agent  to  make 
a  contract  beyond  its  charter  power,  or  tUtra  vires,  and 
such  contract  is  made  by  the  agent,  he  incurs  no  per- 
sonal liability  thereon.  Page  on  Contracts,  vol.  2,  sec- 
tion 975. 

Without  further  discussion  of  the  exceptions  to,  or 
limitations  of,  the  general  rule,  we  think  it  is  clear  that 
in  this  case  the  complainant  was  bound  to  take,  and 
therefore  chargeable  with,  notice  of  the  lack  of  power  in 
the  Nashville  Bridge  Company  to  create  a  valid  obliga- 
tion by  a  subscription  to  tKe  capital  stock  of  the  com- 
plainant ;  and,  this  being  true,  it  results  that  complain- 
ant was  clothed  by  the  law  with  knowledge  of  the  lack 
of  power  on  the  part  of  the  defendant  to  bind  his  prin- 
cipal. The  subscription  contract  advised  complainant 
that  it  was  not  the  purpose  or  intention  of  the  defendant 
to  bind  himself  individually  for  the  performance  of  the 
contract ;  and,  all  this  being  true,  it  must  be  clear  that 
no  contract  on  the  part  of  the  defendant  could  arise  by 
implication  of  law  out  of  the  facts  of  this  case. 

A  contract  by  implication  of  law  differs  from  an  ex- 
press contract  in  this :  That  in  an  express  contract  the 
parties  arrive  at  their  agreement  by  words,  oral  or  writ- 
ten; in  implied  contracts  they  arrive  at  their  agreement 
by  their  acts  and  conduct.  It  is  clear  from  all  the  facts 
of  this  case  that  there  was  no  act  or  conduct,  on  the  part 
either  of  complainant  or  of  the  defendant,  at  the  time 
of  the  execution  of  the  subscription,  from  which  we 
could  conclude  that  either  of  the  parties  understood  the 
defendant  to  be  individually  liable  for  the  performance 
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of  the  contract  which  he  signed  on  behalf  of  the  bridge 
company,  as  its  president ;  it  appearing  that  his  conduct 
was  wholly  free  from  fraud. 

It  results  that  the  decree  appealed   from   must   be 
afl&rmed,  with  costs. 
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Eldridge  v.  Hunter. 


J.  T.  Eldridge  et  ux.  v.  T.  B.  Hunter. 
{'Nashville.    December  Term,  1911.) 

1.  PRIVY  EXAMINATION.  Of  married  woman  is  invalid,  and 
her  deed  Is  fraudulent  and  void,  where  she  erased  her  name 
before  the  certificate  was  made,  and   never  re-signed. 

The  deed  and  privy  examination  of  a  married  woman  are  invalid, 
fraudulent,  and  void,  where  she  signed  the  deed  in  the  absence 
of  her  husband,  and  her  privy  examination  was  properly  taken, 
but,  before  the  certificate  of  examination  was  made,  and  before 
the  deed  was  executed  by  the  husband,  she  obtained  possession 
of  the  deed  and  erased  her  signature,  though  afterwards,  the 
husband,  in  the  wife's  presence,  executed  and  acknowledged  the 
deed,  and  re-signed  her  nam^  without  her  authority,  and  there 
was  no  further  privy  examination.     {Post,  pp.  311,312.) 

2.  HOMESTEAD.  Of  husband  and  wife  can  only  be  conveyed 
by  their  joint  deed;  separate  execution;  no  delivery  till  com- 
plete. 

While  the  homestead  of  the  husband  and  wife  can  only  be  con- 
veyed by  their  Joint  deed,  they  need  not  execute  it  at  the  same 
time,  though  it  Is  not  complete  until  executed  by  both  of  them, 
and  until  then  there  can  be  no  valid  delivery.     {Post,  p.  312.) 

3.  PRIVY    EXAMINATION.      Completed    In    form    and    manner 

prestribed  by  statute  Is  necessary  to  valid  conveyance  of  a 
f  married  woman. 

A  married  woman  cannot  make  a  valid  conveyance  of  real  estate, 
with<9Ut  privy  examination  completed  in  the  form  and  manner 
prescribed  by  statute,  by  the  indorsement,  attachment,  or  an- 
nexation of  the  prescribed  certificate,  contemplated  to  be  done 
contemporaneously  with  the  manual  execution  by  the  married 
woman,  which  certificate  is  the  only  competent  evidence  of  com- 
pliance with  the  statute.     {Post,  pp.  312,  313.) 
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Code  cited  and  construed:  Sees.  8753-3766  (S.);  sees.  2891-2893 
(M.  k  v.):  sees.  2076-2078   (T.  k  S.  and  1858). 

Cases  cited  and  approved:.  Mount  y.  Kesterson,  6  Cold.,  463; 
Rhea  y.  Iseley,  1  Tenn.  Cases,  228;  Currie  y.  Kerr,  11  Ijea,  142; 
Wester  y.  Hurt,  123  Tenn.,  508. 

4.   SAME.     Action  in  taking,  Is  quasi  judicial,  and  can  be  im- 

peaclied  only  for  fraud. 
Tlie  action  of  a  notary  public  in  taking  the  privy  examination  of 
a  married  woman  to  her  deed  of  conveyance  of  .land  is  quasi 
judicial,  and  can  be  impeached  only  for  fraud.     {Post,  p.  313.) 

Case  cited  and  approved:    Shields  v.  Netherland,  5  Lea»  193. 


FROM  OVERTON 


Appeal  from  the  Chancery  Court  of  Overton  County. 
-A.  H.  BOBERTS^  Chancellor. 

E.  C.  Knight,  for  complainants. 

W.  B.  Officer  and  E.  A.  Qualm,  for  defendant 


Mr.  Chief  Justice  Shields  delivered  the  opinion  of 
the  Court. 

Complainants,  J.  T.  Eldridge  and  Amanda  EJdridge, 
husband  and  wife,  bring  this  bill  to  have  a  deed  in  trust 
upon  their  homestead,  purporting  to  have  been  jointly 
executed  by  them,  declared  void  for  want  of  valid  privy 
examination  of  Mrs.  Eldridge,  and  the  foreclosure  of  the 
same  perpetually  enjoined. 
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Complainants  occupied  the  land  in  controversy  as  a 
homestead,  the  title  being  in  the  husband,  worth  less 
than  |1,000,  and  the  only  real  estate  owned  by  them. 

J.  T.  Eldridge  purchased  of  the  defendant  certain  per- 
sonal property  and  agreed  to  pay  therefor  f400,  for 
which  lie  executed  his  note  with  personal  security,  and 
further  agreed  that  he  and  his  wife  would  secure  the 
same  by  a  deed  in  trust  upon  his  land.  The  conveyance 
was  prepared  by  a  notary  public  and  presented  to  Mrs. 
Eldridge  at  her  home,  in  the  absence  of  hep  husband, 
and  she  there  signed  it  and  was  properly  examined 
touching  its  execution  for  a  valid  privy  examination. 
On  the  next  day  Mrs.  Eldridge  went  to  the  home  of  the 
notary  public,  and  upon  request  the  conveyance  was 
given  to  her  that  she  might  consult  her  brother  concern- 
ing it,  and  while  in  her  possession  she  erased  her  signa- 
ture. Afterwards  the  notary  public  came  to  the  home 
of  J.  T.  Eldridge,  and  the  latter,  in  the  presence  of  Mrs. 
Eldridge,  executed  and  acknowledged  the  conveyance, 
and  also  re-signed  the  name  of  Mrs.  Eldridge  thereto. 
No  privy  examination  of  Mrs.  Eldridge  was  then  made. 
After  this  the  notary  public  indorsed  the  acknowledg- 
ment of  J.  T.  Eldridge  and  the  privy  examination  of 
Mrs.  Eldridge  upon  the  conveyance  and  it  was  delivered. 

These  facts  are  conceded.  There  is  some  controversy 
whether  Mrs.  Eldridge  authorized  her  husband  to  resign 
the  conveyance  for  her;  but  the  preponderance  of  the 
evidence  is  that  she  refused  to  again  sign  it  herself,  or 
authorize  her  husband  to  do  so  for  her. 
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We  think  that  upon  these  facts  there  was  no  valid 
privy  examination  of  Mrs.  Eldridge,  and  that  the  cer- 
tificate and  deed  in  trust  in  question  are  fraudulent  and 
void. 

The  homestead  of  the  husband  and  wife  can  only  be 
conveyed  by  their  joint  deed.  They  need  not  execute  it 
at  the  same  time;  but  it  is  not  complete  until  executed 
by  both  of  them,  and  there  can  be  no  delivery  until  this 
is  done. 

Married  women  cannot  make  a  valid  conveyance  of 
real  estate  without  privy  examination,  completed  in  the 
form  and  manner  prescribed  by  the  statutes.  Signa- 
ture is  the  least  important  part  of  the  execution  of  a  deed 
by  them.  Privy  examination  is  the  essential  part,  and 
until  it  is  made  and  perfected  the  deed  is  of  no  force. 
Mount  V.  Kesterson,  6  Cold.,  463;  Wester  v.  Hurt,  123 
Tenn.,  508, 130  S.  W.,  842,  30  L.  B.  A.  (N.  S.),  358. 

The  statutes  providing  for  the  privy  examination  of 
married  women  to  conveyances  of  real  estate  require  the 
officer  taking  the  examination  to  examine  them  sepa- 
rately and  apart  from  the  husband  in  regard  to  the 
free  execution  of  the  convej^ance,  as  there  prescribed, 
and  to  make  a  certificate  in  a  form  also  prescribed,  show- 
ing the  result  of  his  examination,  and  to  indorse  on, 
annex,  or  attach  the  certificate  to  the  conveyance,  and 
contemplate  that  this  shall  be  done  contemporaneously 
with  the  manual  execution  by  the  married  woman.  The 
privy  examination  is  not  complete  until  these  manda- 
tory provisions  of  the  statutes  are  complied  with,  and 
the  certificate,  so  indorsed,  attached,  or  annexed,  is  the 


17  Gates]        DECEMBER  TERM,  1911.  313 

Eldrldge  y.  Hunter. 

only  competent  evidence  of  compliance.  Code,  sections 
2076-2078  (Shannon's  Ed.,  sections  3753-3755);  Rhea 
V.  Iseley,  1  Tenn.  Cas.,  228;  Mount  v.  Kesterson,  6  Cold., 
463;  Currie  v.  Kerr,  11  T^a,  142. 

The  action  of  the  officer  taking  the  privy  examination 
^ '  •  is  quasi  judicial,  and  can  only  be  impeached  for  fraud, 
as  is  done  in  this  case.  Shields  v.  Netherlands  5  Lea, 
193, 

When  Mrs,  Eldridge  obtained  i>ossession  of  the  con- 
veyance from  the  notary  public,  the  privy  examination 
had  not  been  reduced  to  writing  and  indorsed  on  or  at- 
tached to  it.  It  had  not  been  executed  by  her  husband. 
It  was  not  complete  or  binding  upon  either  of  them. 
Mrs.  Eldridge  then  had  the  right  to  refuse  to  proceed 
with  the  execution  of  the  conveyance,  and  she  did  so, 
and  erased  her  signature.  When  it  was  executed  by  the 
husband,  and  her  name  signed  thereto  by  him,  no  further 
privy  examination  was  taken,  and  if  she  had  authorized 
her  husband's  action,  which  she  did  not,  this  attempted 
execution  would  be  imperfect  and  invalid  for  this  rea- 
son. 

It  results  that  the  certificate  showing  proper  execu- 
tion by  Mrs.  Eldridge  is  untrue  and  fraudulent,  and 
the  deed  in  trust  void,  in  so  far  as  it  affects  the  home- 
r  stead  of  the  complainants  in  the  land  in  controversy, 

and  its  foreclosure  to  that  extent  will  be  perpetually 
enjoined. 
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D.  O.  SooTT  17.  Amzel  Brandon. 
{Nashville.    December  Term,  1911.) 

1.  C08T8    BONDS.      Actions,    appeals,    appeals    in    error,    and 
writs  of  error  ma^  be  prosecuted  upon  the  pauper  oath. 

The  object  of  the  statute  (section  4928  of  Shannon's  Code)  pro- 
Yiding  that  any  person  may  commence  an  action  (with  the  ex- 
ception of  specified  actions),  without  giving  security  for  costs, 
by  taking  a  prescribed  pauper  oath,  is  to  enable  any  poor  person 
to  prosecute  an  action  without  giving  a  cost  bond  (saye  in  the 
cases  excepted),  and  the  right  extends  to  appeals,  appeals  in 
error,  and  writs  of  error,  which  are  in  the  nature  of  actions 
and  within  the  purview  of  the  statute;  and  the  purpose  is  to 
place  the  weak  on  a  level  with  the  strong  in  a  contest  for  their 
rights  in  the  courts.     (Post,  pp.  316,  317,  320.) 

Code  cited  and  construed:  Sec.  4928  (S.);  sec.  3912  (M.  k  V.); 
sec.  3192  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Philips  v.  Rudle,  1  Terg.,  121;  Herd 
y.  Drew,  9  Humph.,  365;  Barber  v.  Denning,  4  Sneed,  267; 
Heatherly  y.  Bridges,  1  Helsk.,  220;  Andrews  v.  Page,  2  Heisk., 
634. 

2.  REPLEVIN.     Bond  must  be  given  by  plaintiff,  and  suit  can- 
not be  Instituted  upon  pauper  oath. 

A  replevin  suit  cannot  be  instituted  on  the  pauper  oath,  without 
a  replevin  bond,  because  there  is  a  transfer  of  property  from 
the  defendant  to  the  plaintiff,  immediately  upon  the  bringing 
of  the  suit,  before  the  right  of  the  conflicting  claims  is  deter- 
mined, and  the  statutory  bond  in  replevin  is  required  for  the 
security  of  the  property  involved,  and  not  for  the  secur- 
ity of  the  costs  alone;  but,  after  the  property  Is  secured 
by  the  giving  of  such  bond,  the  action  proceeds  as  other  actions. 
The  rule  for  security  is  founded  on  the  natural  law  that  one 
shall  not  wrongfully  and  under  the  color  of  law  appropriate  to 
himself  that  which  belongs  to  another.     {Po^t^  pp.  317-319.) 
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See  Code,  sees.  4928,  6131  (S.);  sees.  8912,  4113  (M.  k  V.);  iocs. 
3192,  8377  (T.  ft  S.  and  1868). 

Case  cited  and  approved :     Horton  y.  Vowel,  4  Helsk.,  622. 

3.   SAME.      Defendant    may    appeal,    upon    pauper   oath,    from 

justloe'a  adverse  judgment;  statutes  construed. 
Under  the  statute  (section  6163  of  Sliannon's  Code),  authorizing 
an  appeal  by  either  party  from  a  justice's  judgment  in  replevin, 
upon  giving  bond  in  double  the  value  of  the  property  replevined, 
when  read  and  construed,  as  it  must  be,  in  connection  with 
the  statute  (section  4928  of  Shannon's  Code),  authorizing  a  per- 
son to  commence  an  actipn  without  giving  security  by  taking 
the  pauper  oath,  applies  only  to  a  plaintiff  who  appeals  from 
a  justice's  adverse  judgment  in  replevin,  and  a  defendant  in 
replevin  may  appeal,  upon  the  pauper  oath,  ftom  such  ad-' 
verse  judgment     {Post,  pp.  319-321.) 

Code  cited  and  construed:     Sees.  4928,  6149-6163  (S.);  sees.  3912, 
4130-4134  (M.  k  v.);  sees.  3192,  3394-3398  (T.  k  S.  and  1868). 

Case  cited,  distinguished^  and  approved:     Kincaid  v.  Bradshaw, 
6  Baz^  102. 


FROM  HUMFHRBTS. 


Appeal  by  defendant  from  the  Circuit  Oourt  of  Hnm- 
phr^s  Ctounty  to  the  Court  of  Civil  Appeals,  and  by  cer- 
tiorari by  plaintiff  from  the  Court  of  Civil  Appeals  to 
the  Supreme  Oourt — ^W.  L.  Cook^  Circuit  Judge. 

J.  F.  Sha(nnon  and  J.  H.  Buohaknojn^  for  plaintiff. 
H.  CL  Oabtbb^  for  defendant. 
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Mr.  Justice  Gbben  delivered  the  opinion  of  the 
Court. 

This  case  is  before  us  on  petition  for  certiorari  to 
review  a  judgment  of  the  court  of  civil  appeals. 

The  question  presented  is  as  to  the  right  of  an  un- 
successful defendant  in  a  replevin  suit  before  a  justice 
of  the  peace  to  take  an  appeal  to  the  circuit  court  upon 
the  pauper  oath. 

The  circuit  judge  was  of  opinion  that  no  such  right 
existed.  The  court  of  civil  appeals  reached  a  contrary 
conclusion,  and  reversed  the  action  of  the  trial  judge. 
The  question  depends  ujwn  a  proper  construction  of 
our  statutes. 

The  acts  of  the  legislature  respecting  replevin  before 
magistrates  are  carried  into  Shannon's  Code,  sections 
514/9-5153.    Section  6163  is  as  follows : 

"Either  party  may  appeal  from  the  justice's  judg- 
ment to  the  circuit  court,  within  two  days  after  the 
judgment  is  rendered,  on  giving  bond  in  double  the 
value  of  the  property  replevied,  payable  to  the  oppo- 
site party,  conditioned  to  prosecute  the  appeal  with 
effect,  and  to  abide  by  and  perform  the  judgment  of 
the  circuit  court." 

The  statutory  provision  with  reference  to  suits  in 
forma  pauperis  is  contained  in  Shannon's  Code,  section 
4928,  as  follows : 

"Except  for  false  imprisonment,  malicious  prosecu- 
tion, slanderous  words,  and  divorce  suits  brought  by 
males,  any  i>erson  may  commence  an  action  without 


17  Gates]        DECEMBER  TERM,  1911.  317 

Scott  y.  Brandon. 

giving  security  as  above  required,  by  taking  and  sub- 
scribing the  following  oath  in  writing:  ^I,  A.  B.,  do 
solemnly  swear  that,  owing  to  my  poverty,  I  am  not 
able  to  bear  the  exi>enses  of  the  action  which  I  am 
about  to  commence,  and  that  I  am  justly  entitled  to 
the  redress  sought,  to  the  best  of  my  belief.'  *' 

This  court,  by  construction,  has  always  extended 
this  right  to  proceed  upon  the  pauper  oath  to  appeals, 
appeals  in  error,  and  writs  of  error;  it  being  said  that 
appeals,  etc.,  are  in  the  nature  of  an  action,  and  are 
within  the  purview  of  the  statute.  Phillips  v.  RudJe, 
1  Yerg.,  121;  Andrews  v.  Page,  2  Heisk.,  634;  Barber 
V.  Denning,  4  Sneed,  267;  Herd  v.  Dreuo,  9  Humph., 
365;  Heatherly  v.  Bridges,  1  Heisk.,  220. 

It  will  be  observed  that  replevin  suits  are  not  ex- 
cepted in  Shannon's  Code,  section  4928,  from  the  pro- 
visions of  that  act  The  object  of  section  4928  is  to 
enable  i>oor  persons  to  assert  and  prosecute,  in  our 
courts,  their  rights  and  claims,  without  being  required 
to  give  a  cost  bond,  save  in  the  cases  excepted.  The 
policy  of  our  law  is  to  allow  every  person  a  complete 
hearing  upon  any  controversy  he  may  have,  whether 
he  is  able  to  secure  costs  or  not,  unless  he  be  asserting 
a  claim  for  false  imprisonment,  malicious  prosecution, 
slander,  or  unless  he  be  a  male  claimant  for  divorce. 

The  object  of  the  statute  is  to  place  the  weak  on  a 
level  with  the  strong  in  a  contest  for  their  rights  in  a, 
court  of  justice.    Barber  v.  Denning,  4  Sneed,  267. 

While  it  is  true  a  replevin  suit  cannot  be  instituted 
on  the  pauper  oath,  the  reason  is  that  in  such  an  action 
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there  is  a  transfer  of  the  property  from  the  defendant 
to  the  plaintiff,  immediately  upon  the  bringing  of  the 
suit,  before  the  right  of  the  conflicting  claims  is  de- 
termined. Bond  is  therefore  required  of  the  plaintiff; 
"the  rule  for  the  security,"  as  said  by  the  court;,  ^'being 
founded  on  the  natural  law  that  one  shall  not  wrong- 
fully and  under  color  of  the  law  appropriate  to  himself 
that  which  belongs  to  another."  Eorton  v.  Yowely 
4  Heisk.,  622.  As  observed  by  the  court  in  the  same 
case,  the  bond  in  replevin  suits  is  required  for  the 
security  of  the  property,  not  for  the  security  of  the 
costs. 

In  Horton  v.  Votc^eU,  supra,  it  was  held  that  replevin 
could  not  be  prosecuted  in  forma  pauperis.  However, 
the  statutory  bond  having  been  given  for  double  the 
value  of  the  property  at  the  institution  of  the  suit, 
it  was  permissible  for  the  plaintiff,  Avhen  during  the 
progress  of  the  suit  the  costs  had  accumulated  to  a 
larger  amount  than  the  bond  would  protect,  on  a  rule 
upon  him  for  further  security,  to  take  the  pauper  oath. 
The  court  said : 

"After  the  property  is  secured,  the  action,  in  all 
other  respects,  is  nothing  different  from  the  more 
common  forms.  It  is  therefore  a  consequence  that,  as 
to  such  costs  as  exceed  the  penalty  of  the  bond,  the 
plaintiff  may  prosecute  the  suit  in  forma  pauperis. 

Bearing  in  mind,  therefore,  that  in  replevin  cases 
bond  is  required  for  the  security  of  the  property  in- 
volved, not  for  the  security  of  costs,  and  that  "after 
the  property  is  secured  the  action  does  not  differ  from 
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the  more  cammon  forms,"  we  return  to  the  considera- 
tion of  section  5153,  Shannon's  Code,  heretofore  quoted. 

We  do  not  think  the  proiision  that  "bond  in  double 
the  value  of  the  property  replevied"  be  required  of 
parties  appealing  from  the  magistrate's  judgment  was 
intended  to  apply  to  the  defendant.  The  appeal  bond, 
thus  provided  for,  just  as  the  original  bond,  in  replevin 
cases,  is  intended  for  the  security  of  the  property,  not 
for  the  security  of  costs.  Where  the  plaintiflf  appeals, 
it  is  proper  that  such  a  bond  be  required  of  him.  He 
obtains  possession  of  the  property  with  the  issuance 
of  the  writ,  and  remains  in  possession  thereof  until 
the  suit  is  finally  determined.  Employing  this  extra- 
ordinary remedy,  and  being  at  all  times  in  possession 
of  the  property,  it  is  right  that  he  be  held  under  bond 
during  the  entire  progress  of  the  litigation.  This  is 
necessary  for  the  protection  of  the  defendant. 

As  to  the  defendant,  the  situation  is  different.  He  is 
deprived  of  the  property  at  the  beginning  of  the  suit. 
His  appeal  does  not  restore  him  to  possession.  It  could 
not  have  been  intended  by  the  legislature  to  require 
of  him  a  bond  for  the  protection  of  property  not  in 
his  possession  and  over  which  he  had  no  control. 

The  security  of  the  property  could  in  no  way  be 
affected  by  this  appeal.  It  will  not  be  supposed  that 
the  lawinakers  intended  to  make  him,  on  his  appeal, 
give  a  bond  merely  for  ceremony.  Neither  do  we  think 
it  was  intended  to  deprive  such  a  defendant  of  his 
appeal,  merely  because  he  was  not  able  to  give  bond 
to  coTer  costs  and  damages. 
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The  acts  carried  into  section  5153  and  section  4928 
of  Shannon's  Code  must  be  construed  together. 

As  we  have  seen,  the  intention  of  the  legislature  in 
passing  the  last-mentioned  act,  permitting  actions  in 
forma  pauper isr,  was  to  place  the  weak  on  a  level  with 
the  strong,  and  to  permit  a  full  hearing  of  all  save  a 
few  excepted  cases  in  all  tribunals,  regardless  of  the 
poverty  of  the  litigant,  and  regardless  of  his  inability 
to  secure  costs. 

Bonds  in  replevin  cases  being  for  the  security  of  the 
property  involved,  and,  ^'after  the  property  is  secured, 
the  action,  in  all  other  respects,"  being  "in  nothing  dif- 
ferent from  the  more  common  forms,"  it  cannot  be  sup- 
posed that  the  legislature  meant  to  require  bond  of  a 
defendant,  where  his  appeal  in  no  way  prejudiced  the 
security  of  the  property,  and  to  make  a  distinction  be- 
tween a  poor  defendant  in  replevin  and  a  poor  defend- 
ant in  other  suits  respecting  costs  and  damages. 

If  we  so  declare  the  law,  it  would  place  the  personal 
property  of  every  poor  man  in  the  State  absolutely 
within  the  power  of  the  justices  of  the  peace.  While 
the  great  body  of  our  magistrates  are  men  of  probity 
and  intelligence,  unfortunately  there  have  been  excep- 
tions. Any  unscrupulous  man,  financially  able  to  make 
a  replevin  bond,  might  go  before  an  unscrupulous  or 
ignorant  justice,  and,  by  preferring  a  false  claim,  take 
away  from  the  lowly  their  scanty  belongings.  De- 
fendants, being  unable  to  give  bond,  would  be  without 
remedy,  if  the  contention  of  the  petitioner  here  should 
be  accepted  as  correct. 
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Such,  a  result  was  never  coutemplated  by  the  l^is- 
lature.  This  act  must  be  construed  with  reference  to 
our  other  law.  We  are  of  opinion,  therefore,  that  the 
section  of  the  Code  quoted  (Shannon,  section  5153)  does 
not  deprive  a  defendant  of  the  right  to  appeal,  upon 
taking  the  oath  prescribed  for  poor  persons. 

In  Kincaid  v.  Bradshatc,  6  Baxt.,  102,  it  was  held 
that  an  appeal  to  this  court  cannot  be  prosecuted  on 
the  pauper  oath  by  a  plaintiff  in  replevin.  It  is  obvious 
that  there  is  nothing  in  this  holding  contrary  to  what 
has  been  herein  said. 

The  petition  for  certiorari  will  be  denied. 


126  Tens. — 21 
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C.  B.  Sidoway  v.  Ellis  P.  Jones. 
{Nashville,     December  Term,  1911.) 

ATTORNEY  AND  CLIENT.  Lien  of  plaintiff's  attorney  on  plain- 
tiff's right  of  action  Is  confined  to  plaintiff's  compromlsep  and 
defendant's  voluntary  payment  of  such  claim  does  not  sub- 
ject him  to  additional  liability,  when. 
Under  the  statute  (Acts  1899,  ch.  243,  sec.  1),  giving  plaintiff's 
attorney  a  lien  upon  plaintiff's  right  of  action,  the  attorney's 
sole  right  is  in  the  plaintiff's  right  of  action,  which  he  may 
follow  into  whatever  the  right  of  action  is  merged,  but  his 
right  is  entirely  separable  from  the  right  of  the  plaintiff,  and 
he  has  no  direct  right  against  the  defendant;  and,  therefore, 
where  the  defendant  paid  seventy-five  dollars  to  the  plaintiff 
in  compromise  of  the  suit,  but,  upon  the  objection  and  refusal 
of  the  plaintiff  to  allow  any  part  of  this  sum  to  be  appropriated 
to  the  payment  of  the  fees  of  his  attorneys,  the  defendant  paid 
an  additional  sum  of  seventy-five  dollars  into  court  under  agree- 
ment for  the  benefit  of  plaint IfTs  attorneys,  not  as  a  part  of 
the  compromise  sum  paid  to  plaintiff  in  satisfaction  of  his 
rignt  of  action,  but  as  a  recognition  and  provision  for  the 
legal  rights  of  the  plaintifiTs  attorneys,  which  they  might  have 
enforced,  if  it  had  not  been  voluntarily  paid,  such  voluntary 
payment  does  not  entitle  them  to  a  lien  enforceable  against 
the  defendant,  on  the  theory  that  the  suit  was  in  fact  com- 
promised for  one  hundred  and  fifty  dollars. 

Acts  cited  and  construed:     Acts  1899,  ch.  243,  sec.  1. 

Cases  cited  and  approved:     Railroad  v.  Wells,  104  Tenn.,  707; 
Tompkins  v.  Railroad,  112  Tenn.,  157. 
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FROM  SUMNER. 


Appeal  from  the  Circuit  Court  of  Sumner  County  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  from  the 
Court  of  Civil  Appeals  to  the  Supreme  Court. — ^W.  L. 
Cook,  Circuit  Judge. 

W.  A.  Guild,  D.  B.  Puryear,  and  J.  W.  Murray,  for 
plaintiflF. 

Ed.  T.  Sbay,  for  defendant 


Mr.  Justice  Iansdbn  delivered  the  opinion  of  the 
Court. 

On  the  intervention  of  W.  A.  Guild,  D.  B.  Puryear, 
and  J.  W.  Murray,  attorneys. 

The  plaintiff,  Sidoway,  brought  suit  against  defend- 
ant, Jones,  in  the  circuit  court  of  Sumner  county, 
through  the  interveners  as  his  attorneys  of  record,  for 
flO,000  damages  for  alienating  the  affections  of  his 
wife.  Concurrently  with  the  damage  suit>  the  inter- 
veners filed  a  bill  in  chancery  for  Sidoway,  enjoining 
the  transfer  of  about  |8,000  of  defendant's  x)ersonal 
property  in  aid  of  the  suit  at  law. 

Neither  case  was  ever  tried,  but  both  cases  were 
compromise's  by  plaintiff  and  defendant  in  the  follow- 
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ing  way:  Defendant  procured  his  attorney  to  draw 
up  a  written  agreement,  stating  the  terms  of  the  com- 
promise of  the  two  cases,  which  provided,  in  substance, 

m 

that  defendant  was  to  pay  to  Sidoway  the  sum  of  f7B, 
in  consideration  of  which  Sidoway  was  to  dismiss  the 
tv^'O  suits  above  referred  to,  and  "to  pay  and  discharge 
all  attorney's  fees  he  has  incurred  in  said  suits,  and 
release  and  hold  harmless  said  E.  F.  Jones  from  any 
and  all  liens  by  reason  thereof."  Sidoway  objected  to 
that  part  of  the  compromise  agreement  which  required 
him  to  pay  all  attorney's  fees  and  exonerate  Jones  from 
the  attorney's  lien.  Jones  had  previously  beeri  advised 
by  his  attorney  that  whatever  amount  he  paid  to  Sid- 
oway in  settlement  of  the  suit  could  be  subjected  to  the 
payment  of  the  fees  of  the  attorneys  of  record  for  Sido- 
way. For  his  reason  he  agreed  with  Sidoway,  upon 
the  latter's  objection  to  the  provision  of  the  agreement 
exonerating' Jones  from  all  attorney's  liens,  that  he 
would  pay  in  court,  for  the  benefit  of  Sidoway's  attor- 
neys,  an  additional  sum  of  $75.  He  says  that  he  1iad 
been  advised  by  his  counsel  that  he  could  be  required 
to  pay  this  amount,  whether  he  agreed  to  do  so  or  not. 
He  also  stated  that  he  knew,  at  the  time  he  paid  f75  to 
Sidoway  in  settlement  of  the  case,  that  Sidoway's  at- 
torneys would  receive  no  part  of  the  money.  In  fact, 
this  knowledge,  according  to  Jones,  was  the  inducing 
cause  of  his  agreeing  to  pay  into  court  the  further  sum 
of  175  for  the  benefit  of  the  interveners. 

The  circuit  judge  found  the  facts  as  above  set  out, 
and  the  testimony  of  the  defendant,  «Tones,  sustains 
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his  finding.  He  directed  that  the  defendant,  Jones,  pay 
into  court  |75  for  the  benefit  of  the  interveners.  The 
court  of  civil  appeals  modified  the  judgment  of  the  cir- 
cuit judge,  and  required  the  defendajit  to  pay  into  court 
the  sum  of  $150  for  the  benefit  of  the  interveners; 
Judges  Hughes  and  Hall  dissenting. 

The  question  for  determination  is  whether  the  de- 
fendant paid  to  Sidoway  |75  only  in  compromise  of 
the  suits  between  them,  or  whether  the  agreement  was 
to  pay  f  150.  Chapter  243,  section  1,  Acts  of  1899,  pro- 
vides as  follows : 

"Be  it  enacted  by  the  general  assembly  of  the  State 
of  Tenessee  that  attorneys  of  record  who  begin  a  suit 
in  a  court  of  record  in  this  State  shall  have  a  lien  upon 
the  plaintiff's  right  of  action  from  the  date  of  the  filing 
of  the  suit." 

This  statute  creates  a  new  right  in  favor  of  attorneys 
of  record  who  begin  a  suit  in  a  court  of  record  in  the 
plaintiff's  right  of  action.  The  attorney's  right  is  en- 
tirely separable  from  the  right  of  the  plaintiff.  It  does 
not  confer  upon  the  attorney  any  right  in  the  plaintiff's 
suit  Tompkins  v.  Railroad^  112  Tenn.,  157,  72  S.  W., 
116,  61  L.  R.  A.,  340,  100  Am.  St.  Rep.,  795. 

A  clear  distinction  is  made  between  the  suit  which 
the  attorney  begins  and  the  plaintiff's  right  of  action 
which  the  suit  is  brought  to  enforce.  The  plaintiff's 
right  is  against  the  defendant,  and  the  attorney's  right 
is  against  the  plaintiff,  and  a  special  property  in  the 
nature  of  a  lien  is  given  the  attorney  in  the  right  of 
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plaintiff  against  the  defendant.  No  relation  is  created 
between  plaintiff's  attorney  and  the  defendant,  and  no 
right  is  given  plaintiff's  attorney  against  the  defend- 
ant directly  as  between  them.  The  attorney's  sole  right 
is  in  the  plaintiff's  right  of  action,  which  he  may  fol- 
low into  whatever  the  right  of  action  is  merged.  Rail- 
road V.  Wells,  104  Tenn.,  707,  59  S.  W.,  1041. 

The  foregoing  distinctions  are  clearly  recognized  in 
Tompkins  v.  Railroad  and  Railroad  v.  Wells,  supra. 
In  the  latter  case  the  court  said : 

"Now,  as  formerly,  the  plaintiff's  right  of  action  is 
merged  in  his  judgment  when  one  is  rendered,  and  in 
the  compromise  when  one  is  made ;  and  the  amount  speci- 
fied in  the  one  or  in  the  other  is  the  measure  of  the 
defendant's  liability." 

Plaintiff's  attorney's  fees  are  no  part  of  his  right  of 
action.  As  stated  above,  the  lien  in  favor  of  the  at- 
torney upon  the  amount  realized  by  the  plaintiff  is  a 
new  right  conferred  upon  the  attorney  by  the  statute 
under  consideration.  The  plaintiff's  right  against  the 
defendant  grows  out  of  the  duty  which  defendant  owed 
to  plaintiff  and  a  breach  of  the  duty.  They  are  entirely 
separable,  both  in  law  and  in  fact. 

It  cannot  be  said  that  the  interveners  are  prejudiced 
in  any  way  by  the  agreement  of  the  defendant  to  pay 
into  court  a  sum  equal  to  the  sum  paid  Sidoway  in 
compromise  of  the  suit.  It  does  not  alter  the  case  that 
the  agreement  by  defendant  to  pay  $75  for  the  benefit 
of  the  interveners  was  a  part  of  the  compromise  con- 
tract.    Plaintiff  and  defendant  both  recognized  at  the 
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time  that  it  was  no  part  of  the  sum  to  be  paid  to  Sido- 
way in  satisfaction  of  his  right  of  action.  It  was 
merely  recognizing  and  providing  for  the  rights  of  the 
interveners.  The  fact  that  Sidoway  insisted  upon  this, 
and  Jones  agreed  to  it,  cannot  confer  a  new  right  upon 
the  interveners,  nor  extend  their  lien  to  a  fund  which 
is  not  a  part  of  plain  tiff  ^s  right  Of  action. 

The  writ  of  certiorari  is  allowed,  and  the  judgment 
of  the  court  of  ci\il  api)eals  is  reversed^  and  that  of 
the  circuit  judge  affirmed 
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American  National  Bank   t?.    National   Fertilizei 

Company. 

{Nashville.     December  Term,  1911.) 

1.  BILLS  AND  NOTES.  Debtor  indorsing  check  for  conditional 
payment  is  an  "Indorser"  entitled  to  notice  of  dishonor, 
when. 

Where  the  defendant  deposited  with  the  complainant  bank  certain 
notes  indorsed  by  it  to  secure  its  indebtedness  to  the  bank, 
and,  upon  maturity,  the  maker  deposited  with  the  defendant 
certain  collateral,  in  order  to  secure  an  extension  of  time, 
whereupon  the  defendant  procured  from  the  bank  the  desired 
extension;  and  later  the  maker  gave  the  defendant  a  check  on 
another  bank,  which  the  defendant  indorsed  and  sent  to  the 
complainant  bank  for  collection  and  application  of  the  pro- 
ceeds to  said  indorsed  notes;  but  the  check,  without  proper 
notice  of  its  nonpayment,  was  returned  to  complainant  partly 
unpaid  for  want  of  funds,  it  was  held  that  the  defendant  was 
an  "indorser"  of  the  check,  within  the  sense  of  the  negotiable 
instruments  law  (Acts  1899,  ch.  94,  sec.  63),  and  as  such  was 
entitled  to  discharge  from  liability  because  of  the  complainant 
bank's  failure  to  make  proper  demand  and  to  give  him  notice 
of  dishonor,  as  required  by  sections  71,  83,  84,  89  and  102  of  said 
law,  notwithstanding  the  fact  that  the  defendant  was,  by  reason 
of  waiver  of  demand  and  notice,  absolutely  liable  on  the  notes, 
for  the  conditional  payment  of  which  the  check  was  given. 
(Post,  pp.  331-335.) 

Acts  cited  and  construed:  Acts  1899,  ch.  94,  sees.  63,  71,  83,  84, 
89,  102. 

Case  cited  and  destinguished:     Byers  v.  Harris,  9  Heisk.,  652. 

2.  SAME.  Notice  of  dishonor,  but  not  formal  protest  of  a  check 
for  nonpayment,  Is  necessary;  check  defined. 

While  demand  of  payment  must  be  made  and  notice  given  as  re- 
quired by  statute,  yet  formal  protest  is  not  required  in  case 
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of  a  check,  because  it  is  not  a  foreign  bill  of  exchange,  though 
it  is  a  bill  of  exchange  drawn  on  a  bank  jxayable  on  demand. 
(Post,  pp.  336,  336.) 

Acts  cited  and  construed:  Acts  1899,  ch.  94,  sees.  71,  83,  84,  89, 
102,  118,  185. 

Case  cited  and  approved:     Bank  y.  Butler,  113  Tenn.,  674,  679. 

3.  SAME.  Notice  of  dishonor  may  be  given  by  telephone  under 
statute   authorizing  written   or  oral    notice. 

Under  the  negotiable  instruments  law  (Acts  1899,  ch.  94,  sec  96) 
authorizing  written  or  oral  notice  of  dishonor,  to  be  "given  by 
delivering- it  personally  or  through  the  mails,"  the  notice  may 
be  given  by  telephone,  if  it  be  clearly  shown  that  the  party 
to  be  notified  was  really  communicated  with,  that  is,  fully 
identified  as  the  party  at  the  receiving  end  of  the  line.  {Post, 
p.  336.) 

Acts  cited  and  construed:    Acts  1899,  ch.  94,  sec  96. 

« 

4.  SAME.  Oral  notice  of  dishonor  of  a  check,  given  by  telephone 
to  a  clerk  of  an  indorsing  commercial  corporation^  Is  not 
notice  to  the  corporation. 

'Tral  notice  of  the  dishonor  of  a  check,  given  by  telephone  to  a 
clerk  of  an  Indorsing  commercial  corporation,  is  not  notice 
to  the  corporation,  within  the  meaning  of  the  negotiable  instru- 
ments law  (Acts  1899,  ch.  94,  sec.  97),  authorizing  the  giving 
of  notice  "either  to  the  party  himself  or  to  his  agent  in  that 
behalf,"  especially  where  it  does  not  appear  that  such  clerk 
had  communicated  such  notice  to  any  one  connected  with  the 
management  of  the  business  of  the  corporation.  {Post,  pp 
836,  337.) 

Acta  cited  and  construed:     Acts  1899,  ch.  94,  sec.  97. 

6.   SAME.     Debtor  not  Injured  for  want  of  notice  of  dishonor  of 

check   Indorsed   as  conditional   payment   Is   not   entitled    to 

credit  on   Indebtedness. 

Where  a  check  or  other  negotiable  paper  is  indorsed  by  the  debtor 

to  the  creditor  as  conditional  payment  (or  as  collateral  security) 
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of  the  Indebtedness,  the  Indorser  will  be  released  from  lia- 
bility through  the  failure  of  the  indorsee  creditor  to  giye  notice 
of  the  dishonor  of  the  indorsed  paper;  but  the  original  debt 
will  not  be  discharged,  except  to  the  extent  injury  has  occurred 
by  reason  of  the  holder's  negligence  in  failing  to  give  notice  o# 
dishonor,  and  where  it  is  shown  that  no  injury  resulted  to  the 
debtor  by  reason  of  such  negligence,  he  will  not  be  entitled  to 
credit  on  his  Indebtedness  for  the  amount  of  the  unpaid  check 
or  other  negotiable  paper  so  indorsed.     {Post,  pp.  337-341.) 

Cases  cited  and  approved:  Word  y.  Morgan,  S  Sneed,  79;  Better- 
ton  Y.  Roope,  3  Lea»  215;  Harper  v.  Bank,  12  Lea,  678;  Kirk- 
patrlck  V.  Puryear,  93  Tenn.,  409;  Swinyard  v.  Bowes,  5  Maule 
&  S.,  62;  Bridges  v.  Berry,  3  Taunt.,  130;  Hunter  v.  Moul,  98 
Pa.,  13;  Jennison  v.  Parker,  7  Mich.,  355;  Anderson  v.  Timber- 
lake,  114  Ala,,  377. 

Case  cited  and  distinguished:  Coleman  y.  Lewis,  183  Mass., 
485. 


PROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
— JoHiN  Allison,  Chancellor. 

Jno.  M.  Gaut  and  J.  S.  Pilcher,  for  complainant. 

W.  H.  Williamson^  for  defendant. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  against  the  fertilizer  company  and 
several  individuals,  its  stockholders,  who  had  guaran- 
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teed  an  indebtedness  owing  by  the  fertilizer  company 
to  the  bank.  The  suit  was  brought  to  obtain  a  recovery 
on  three  notes  of  J4,000  each  and  one  note  of  $3,726.60 
There  were  certain  credits  upon  these  notes,  which  are 
not  in  controversy.  A  judgment  was  rendered  in  favor 
of  the  complainant  for  $13,938.77,  which  sum  included 
interest  and  attorney's  fees  provided  for  in  the  note. 

The  defendant  claims  it  was  entitled  to  a  credit  of 
15,000  and  the  percentage  of  attorney's  fees  applicable 
to  this  sum.  This  $5,000,  including  the  attorney's  fees 
and  interest  applicable  thereto,  aggregated,  at  the  time 
the  judgment  was  rendered  below,  the  sum  of  $7,015.54. 
The  appeal  was  prayed  only  as  to  this  part  of  the  decree. 

The  $5,000  item  claimed  as  credit  arose  under  the 
following  circumstances:  The  fertilizer  company  had 
obtained  a  line  of  credit  amounting  to  $50,000  with  the 
coplainant  bank.  From  time  to  time  it  had  transferred 
to  the  bank,  in  substitution  for  this  liability,  sundry 
notes  held  by  it  upon  its  customers.  Among  these  notes 
were  those  sued  on  and  others,  which  had  been  executed 
by  one  J.  C.  Cooper  to  the  fertilizer  company,  and  by  it 
indorsed  to  the  bank.  Each  of  these  notes  contained  on 
its  face  a  provision  for  waiver  of  demand  and  notice, 
so  that,  when  the  fertilizer  company  indorsed  them  to 
the  bank,  it  became  absolutely  liable  thereon.  These  not^s 
matured,  and  the  bank  became  urgent  for  payment  The 
fertilizer  company  in  turn  urged  CJooper  to  make  pay- 
ment. In  this  state  of  affairs  Cooper  transferred  as  col- 
lateral to  the  fertilizer  company  sundry  shares  of  stock 
which  he  owned  in  another  corporation.    A  paper  was 
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executed,  stating  the  terms  under  which  the  collateral 
was  given.  The  substance  of  this  paper  was  that  Cooper 
was  to  pay  to  the  fertilizer  company  certain  sums  on 
dates  specified,  and  the  fertilizer  company  was  itself  to 
grants  and  also  to  secure  from  the  bank,  an  indulgence 
according  to  these  dates.  In  case  default  should  occur 
on  any  of  these  collateral  payments,  and  should  continue 
for  ten  days,  it  was  provided  that  all  of  the  notes  should 
again  become  due,  and  the  fertilizer  company  would 
have  the  right  to  advertise  and  sell  the  collateral.  One 
of  the  special  payments  provided  for  was  for  $5,000,  to  be 
made  on  May  20,  1908.  As  a  means  of  making  this  pay- 
ment Cooper  delivered  to  the  fertilizer  company  his  check 
as  follows : 

"Athens,  Ga.,  May  29,  1908. 
"The  Georgia  National  Bank,  of  Athens,  Georgia : 

"Pay  to  the  order  of  National  Fertilizer  Company, 
J5,000,  five  thousand  and  no  hundred'  dollars. 

J.  C.  Cooper." 

This  was  indorsed : 

"Pay  to  the  order  of  American  National  Bank. 

National  Fertilizer  Co., 
"By  E.  W.  Connel,  Treasurer." 

Following  this: 

"Pay  to  the  order  of  American  National  Bank,  Nash- 
ville, Tenn. 

"N.  P.  Le  Sueur,  Cashier." 

The  indorsement  made  by  the  fertilizer  company  to 
the  complainant  bank  was  for  the  purpose  of  conditional 
payment ;  that  is,  when  the  check  should  be  collected  by 
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the  complainant,  the  proceeds  were  to  be  applied  in  pay- 
ment that  far  upon  the  notes  now  sued  on. 

The  complainant  bank  sent  the  check  to  the  bank  on 
w^hich  it  wa«  drawn.  No  funds  were  in  that  bank  to 
meet  it,  but  Cooper  promised  that  bank  that  he  would 
place  funds  with  it  to  meet  the  check,  and  gave  it  certain 
drafts  on  third  parties  from  which  to  obtain  the  money. 
The  complainant  bank  was  promptly  notified  by  the 
Georgia  bank  of  the  condition  of  affairs  at  that  end  of 
the  line,  and  authorized  the  Georgia  Bank  to  indulge 
Cooper,  with  a  view  to  making  the  collection  out  of  the 
drafts  which  Cooper  had  placed  in  that  bank.  The  sum 
of  f2,000  was  in  fact  realized  on  those  draits  by  the 
Georgia  bank,  but  no  more.  About  thirty  days  having 
elapsed  in  the  meantime,  the  Georgia  bank  was  in- 
structed to  return  the  paper,  and  did  so. 

The  fertilizer  company  insists  that  it  Avaa  entitled  to 
notice  of  the  failure  of  the  Georgia  bank  to  pay  the 
check,  and,  having  received  no  notice,  it  was  discharged 
from  the  check,  and  likewise  from  that  amount  of  the 
notes  sued  on.  The  complainant  bank  insists  that  it  gave 
due  notice,  but  that,  if  it  has  failed  to  prove  this,  never- 
theless defendant  is  not  entitled  to  credit  on  the  notes  on 
which  the  suit  is  brought,  even  if  it  was  released  from 
liability  on  the  check,  on  which  no  suit  has  been 
brought.  The  evidence  upon  the  subject  of  notice  will 
be  stated  further  on. 

Complainant  insists  that  the  fertilizer  company  was 
not  a  true  indorser  in  the  sense  of  the  commercial  law, 
with  the  obligation,  rights,  and  duties  of  one  occupying 
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that  relation,  but  that  it  indorsed  simply  for  the  pur- 
pose of  transferring  title ;  that  the  check  really  belonged 
to  the  complainant,  to  be  credited  on  a  debt  due  it  when 
collected;  hence  that  the  rule  insisted  upon  by  the  fer- 
tilizer company  concerning  the  effect  of  a  failure  to  give 
notice  on  paper  transferred  as  conditional  payment  does 
not  apply.  Reference  is  made  to  the  case  of  Byers  v. 
H arris y  9  Heisk.,  652.  That  was  a  case  in  which  a  fac- 
tor had  sold  goods  for  his  principal,  and,  as  a  means  of 
making  payment,  he,  pursuant  to  the  ordinary  course  of 
business  between  the  two,  purchased  a  draft  on  New 
York  from  a  bank  in  Memphis,  having  the  draft  made 
payable  to  himself,  and  indorsing  it  to  his  principal. 
Before  the  paper  was  presented  for  payment  in  New 
York  the  Memphis  bank  failed  and  was  without  funds  to 
meet  it  The  owner  of  the  draft  caused  it  to  be  pro- 
tected, with  a  view  to  holding  his  factor  liable  on  his 
indorsement,  and,  on  the  latter 's  refusal  to  pay,  subse- 
quently sued  him.  It  was  held  that  the  indorsement  was 
without  consideration,  and  merely  for  the  purpose  of 
transferring  title,  which  the  factor  held  really  as  agent 
of  his  principal,  and  that  he  was  not  liable.  There  are 
numerous  cases  to  support  this  principle.  The  present 
case,  however,  does  not  fall  under  these  authorities. 
Under  the  facts  stated  it  is  perceived  that,  while  the  fer- 
tilizer company  was  acting  with  the  full  consent  of  the 
bank  in  granting  the  extension,  it  was  not  acting  as 
agent  of  the  bank,  but  on  its  own  initiative,  and  for  the 
purpose  of  protecting  its  o^ii  liability.  It  then  had  a 
beneficial  interest  in  the  check,  and  had  control  of  it. 
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There  was  no  contract  that  this  check  should  be  turned 
over  to  the  American  National  Bank.  The  fertilizer 
company  had  the  power  to  place  it  for  collection  in  any 
other  banky  or  put  it  in  any  other  channel  for  collection, 
that  it  deemed  proper.  Having  this  interest  and  power 
when  it  indorsed  the  check  to  the  American  National 
Bank,  it  was  in  the  same  situation  in  respect  to  it  which 
it  would  have  occupied  if  the  check  had  been  drawn  from 
any  source  whatsoever.  In  other  words,  it  was  merely 
pscper  owned  by  the  fertilizer  company,  which  it  in- 
dorsed to  the  bank,  to  be  collected  and  applied  by  the 
latter  on  the  notes  which  the  fertilizer  company,  by  a 
fixed  liability,  owed  the  bank;  that  is,  as  a  conditional 
payment  on  those  notes.  The  fertilizer  company  was 
therefore  an  indorser  within  the  sense  and  meaning  of 
section  63  of  the  negotiable  instrument  law,  which 
reads :  "A  person  placing  his  siganture  upon  an  instru- 
ment otherwise  than  as  maker,  drawer,  or  acceptor  is 
deemed  to  be  an  indorser,  unless  he  clearly  indicates  by 
appropriate  words  his  intention  to  be  bound  in  some 
other  capacity."  The  rights  of  the  fertilizer  company 
were  therefore  to  be  measured  by  those  of  indorsers  gen- 
erally. "A  check  is  a  bill  of  exchange  drawn  on  a  bank 
payable  on  demand."  Section  185;  IJnaka  National 
Bank  v.  Butler,  113  Tenn.,  574,  579,  83  S.  W.,  655.  The 
indorser  waB  entitled  to  have  demand  made  in  reason- 
able time,  and  on  refusal  of  payment  to  have  notice  of 
dishonor,  in  default  of  which  he  would  be  discharged. 
Section  89;  section  71;  section  83;  section  84;  section 
102.    While  demand  must  be  made  as  stated,  and  notice 
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given,  formal  protest  is  not  required  in  case  of  a  check, 
because  it  is  not  a  foreign  bill  of  exchange.  Section  118, 
ch.  94,  Acts  of  1899. 

The  complainant  insists  that  notice  was  given.  This 
is  denied  by  defendant.  The  treasurer  of  the  company, 
Mr.  E.  W.  Connel,  who  made  the  indorsement  for  the 
fertilizer  company,  testifies  unequivocally  that  no  no- 
tice was  received  by  him.  Mr,  Rhea,  the  president,  tes- 
tifies to  the  same  effect.  Mr.  Le  Sueur,  the  cashier  of 
the  bank,  says  that  he  gave  notice  by  telephone.  Ac- 
cording to  section  96  of  the  negotiable  instrument  law 
the  notice  may  be  "in  writing  or  merely  oral,"  and  may 
*^in  all  cases  be  given  by  delivering  it  personally  or 
through  the  mails."  We  are  of  the  opinion  that  a  no- 
tice by  telephone  would  fall  within  the  meaning  of  this 
section,  if  it  be  clearly  shown  that  the  party  to  be  no- 
tified was  really  communicated  with;  that  is,  fully  iden- 
tified as  the  party  at  the  receiving  end  of  the  line.  In 
this  case,  however,  Mr.  Le  Sueur  is  not  clear  that  he 
ever  held  any  communication  with  Mr.  Connel.  He  tes- 
tifies that  his  talks  were  with  a  clerk,  whose  name  is  not 
given ;  that  he  had  several  conversations  with  this  clerk, 
in  which  he  left  w^ord  for  Mr.  Connel,  and  he  thinks  he 
succeeded  one  time  in  getting  Mr.  Connel.  It  is  evident, 
liowever,  in  his  testimony  that  he  is  not  confident  in  this 
belief,  while  Mr.  Connel  is  positive  that  he  did  not  re- 
ceive notice  at  all.  It  is  said  in  section  97  that  notice  of 
dishonor  may  be  given  "either  to  the  party  himself  or  to 
his  agent  in  that  behalf."  We  do  not  undertake  to  de- 
fine the  meaning  of  the  expression  "agent  in  that  be- 
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half."  We  are  of  the  opinion,  however,  that  notice  to 
a  clerk,  under  the  f act»  stated,  would  not  be  sufficient ; 
it  not  appearing  that  he  had  communicated  such  notice 
to  any  one  connected  with  the  management  of  the  busi- 
ness. 

Under  the  facts  stated  the  fertilizer  company  was  un- 
doubtedly discharged  from  liability  on  the  check.  The 
question  now  to  be  determined  is  whether  this  discharge 
entitled  it  to  a  credit  for  the  amount  of  the  check  on  the 
notes  sued  on ;  the  check,  as  stated,  having  been  indorsed 
as  a  conditional  payment  on  these  notes. 

In  Daniel  on  Negotiable  Instruments,  section  971,  it  is 
said:  "So  absolute  is  the  necessity  for  notice  to  an  in- 
dorser  in  order  to  charge  him  that,  if  a  note  has  been 
indorsed  to  the  holder  in  conditional  payment  of  a  debt, 
the  failure  to  give  notice  to  the  indorser  will  not  only 
discharge  the  indorser  as  a  party  to  the  note,  but  also 
as  a  debtor  upon  the  original  consideration,  even  though 
it  be  secured  by  a  mortgage  or  deed  of  trust.  The  note, 
then,  is  made  an  absolute  discharge  of  his  liability,  and 
the  indorsee  must  look  solely  to  prior  parties.  And  so 
in  respect  to  the  drawer  of  a  bill  given  in  conditional 
payment.  The  neglect  to  give  notice  to  the  drawer  of  a 
renewed  bill,  not  only  discharges  him  from  liability  to 
pay  that  bill,  but  discharges  him  from  liability  to  pay 
the  prior  bill,  to  satisfy  which  it  was  drawn ;  and  this, 
although  it  be  expressly  agreed  that  the  taking  of  such 
second  bill  shall  not  exonerate  any  of  the  parties  to  the 
first  bill  until  actual  payment"  To  the  same  effect  are 
Byles  on  Bills,   par.    230;   Tiedeman    on    Commercial 
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Paper,  334.  In  Edwards  on  Bills  and  Promissory  Notes, 
section  647,  it  is  said:  "The  law  on  this  subject  is 
founded  on  a  reason  of  public  expediency.  There  is 
nothing  more  important  than  that,  in  questions  of  a 
general  mercantile  nature,  there  should  be  a  uniformity 
of  decision ;  and  although  the  justice  and  equity  of  the 
rule  requiring  notice  may  not  in  some  cases  be  i)ercei^ed, 
where  the  payee  has  purchased  a  bill,  and  it  is  drawn 
in  good  faith,  and  no  conceivable  loss  has  happened  by 
the  want  of  notice;  yet,  as  there  may  be  cases  where, 
though  there  were  no  funds  in  the  hands  of  the  drawee, 
the  drawer  may  be  injured  by  the  want  of  notice,  it  is 
better  that  the  rule  on  the  subject  should  be  general  and 
uniform  throughout  the  mercantile  world." 

It  is  insisted  in  behalf  of  complaint  that  the  rule 
stated  in  the  passage  quoted  from  Daniel  on  Negotiable 
Instruments  does  not  apply  in  a  case  where  it  is  affirm- 
atively shown  that  the  person  making  the  conditional 
payment  has  received  no  detriment  from  the  want  of 
strict  presentment  and  notice ;  that  is,  in  such  a  case  the 
principal  demand  is  not  extinguished. 

The  subject  is  discussed  in  an  extended  note  to  Cole- 
man  v.  Lewis  (Mass.),  68  L.  R.  A,,  482-492.  In  Gole- 
rtmn  V.  LevAs,  183  Mass.,  485,  67  N.  E.,  603,  68  L.  R.  A., 
482,  97  Am.  St  Rep.,  450,  a  distinction  is  taken  between 
indorsements  made  by  way  of  conditional  payment  and 
those  made  by  way  of  collateral  security.  Speaking  to 
this  subject  it  is  said  in  that  opinion:  "The  rule  in- 
voked by  the  defendant  is  a  rule  which  obtains  when  a 
note  is  taken  as  conditional  payment  of  a  debt.    In  such 
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case  the  condition  on  which  the  note  is  given  and  ac- 
cepted is  that  it  shall  be  duly  presented  for  payment,  and 
that  if  it  is  not  so  presented,  and  due  notice  of  its  dis- 
honor given,  the  payment  will  become  absolute.  The 
rule  is  a  rule  of  the  common  law,  and  was  set  forth  in 
section  7,  3  and  4  Anne,  c.  9,  which  was  enacted  to  re- 
move all  doubts  as  to  promissory  notes  being  within  the 
custom  of  merchants.  It  is  there  provided  that,  *if  any 
person  accept  a  bill  of  exchange,  for  or  in  satisfaction  of 
any  former  debt,'  the  same  shall  be  esteemed  a  full  and 
complete  payment  if  such  i)erson  *doth  not  take  his  due 
course  to  obtain  payent  thereof  by  endeavoring  to  get 
the  same  accepted  and  paid  and  make  his  protest  as 
aforesaid  either  for  nonacceptance  or  nonpayment  there- 
of.' .  .  .  But  we  are  of  opinion  that,  where  a  notice 
is  given  as  collateral  security,  the  doctrine  that  a  failure 
to  present  and  give  notice  of  dishonor  oi>erates  as  pay- 
ment does  not  apply.  In  such  a  case  the  loss  of  an  in- 
dorser's  liability  through  failure  on  the  part  of  the 
pledgee  to  present  the  note  for  payment  and  to  give  no- 
tice of  dishonor  to  the  indorser  is  material,  when  the  de- 
fendant undertakes  to  recover  damages  for  the  negli- 
gence of  the  pledgee  in  his  care  of  the  collateral  com- 
mitted to  his  charge,  or  to  set  up  those  damages  in  re- 
coupment." 

It  is  shown  in  the  note  referred  to  that  the  distinction 
above  mentioned  is  not  kept  up  in  the  cases ;  rather  that 
in  some  of  the  cases  it  is  held  that  the  rule  as  to  condi- 
tional payment  strictly  obtains,  and  in  others  it  is  held 
both  in  this  class  of  cases  and  those  where  collateral  se- 
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eurity  is  given,  that  the  original  debt  is  not  discharged 
unless  it  be  shown  that  injury  has  occurred.  Both 
English  and  American  cases  are  cited  as  holding  that 
both  classes  of  cases  are  subject  to  the  same  rule.  Simn- 
yard  v.  Bowes,  5  Maule  &  S.,  62 ;  Bridges  v.  Berry,  3 
Taunt.,  130;  Hunter  v.  Moul,  98  Pa.,  13,  42  Am.  Rep., 
610;  Jennison  v.  Parker,  7  Mich.,  355;  Anderson  v.  Tim- 
herlake,  114  Ala.,  377,  22  South.,  431,  62  Am.  St.  Rep., 
105.  Cases  are  also  cited  showing  that  the  rule  in  both 
instances  is  that  the  original  debt  is  discharged  by  de- 
fault of  the  holder  in  making  demand  and  giving  notice. 
We  need  not  undertake,  in  the  present  case,  to  settle  the 
conflict,  since  in  our  own  State  we  think  the  matter  is 
already  settled  by  our  decisions.  Word  v.  Morgan  & 
Co.,  5  Sneed,  79 ;  Betterton  v.  Roope,  3  Lea,  215,  31  Am. 
Rep.,  633;  Harper  v.  Bank,  12  Lea,  678;  Kirkpatrick  v. 
Puryear,  93  Tenn.,  409,  24  S.  W.,  1130,  22  L.  R.  A.,  785. 
No  distinction  is  taken  in  these  cases  between  paper 
transferred  as  collateral  security  and  that  which  is  used 
as  conditional  payment  The  same  rule  is  applied  to 
both ;  that  is,  that  the  original  debt  will  not  be  held  dis- 
charged, except  to  the  extent  injury  has  occurred  by  rea- 
son of  the  negligence  of  the  person  holding  the  paper. 
The  last  case  referred  to  was  one  of  conditional  pay- 
ment. It  was  held  that  failure  to  exercise  due  diligence 
in  the  matter  of  presentation  for  payment  and  notice  of 
dishonor  not  only  discharged  the  indorser  from  the 
paper  on  which  the  default  occurred,  but  prima  facie 
from  the  original  debt  on  which  it  was  to  be  applied,  and 
that  the  burden  of  proof  would  rest  upon  the  plaintiff. 
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suing  on  the  principal  debt,  to  show  that  no  injury  had 
resulted  to  the  debtor  by  reason  of  his  negligence  in  re- 
spect of  the  paper  transferred  as  conditional  payments 

In  the  case  now  in  judgment  it  is  shown  that  no  in- 
jury resulted  from  complainant's  failure  to  give  notice. 
The  chancellor,  therefore,  acted  correctly  in  rendering 
judgment  for  the  whole  amount. 

Affirm  the  judgment. 
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Sam  Levy  &  Co.  r.  Mrs.  James  Davis  et  al. 
{Nashville.    December  Term,  1911.) 

1.  EXEMPTIONS.  Of  life  Insurance  from  debts  of  husband 
does  not  exempt  same  from  wife's  debts,  when. 

Under  our  statutes  (Shannon's  Code,  sections  4231  and  4232), 
providing  merely  that  the  proceeds  of  a  policy  of  Insurance  on 
the  husband's  life  shall  he  exempt  from  liability  for  his  debts, 
and  having  no  reference  to  the  debts  of  the  wife  herself. 
Insurance  funds  received  by  the  widow  from  a  policy  on  her 
deceased  husband's  life  are  not  exempt  from  debts  contracted 
by  her  and  for  which  she  is  personally  liable.     iPost,  p.  345.) 

Code  cited  and  construed:     Sees.  4231,  4232  (S.);  sees.  3335,  3336 
(M.  &  v.);  sees.  247S,  2479  (T.  &  S.  and  1858). 

2.  SEPARATE  ESTATE.  Wife's  Interest  In  husband's  life  In- 
surance policy  is  her  separate  estate. 

The  interest  of  a  wife  in  policy  of  insurance  on  her  husband's 
life  is  her  separate  estate.     {Post,  p.  345.) 

Case  cited  and  approved:    Hughey  v.  Warner,  124  Tenn.,  725. 

3.  STATUTES.  tAust  be  construed  so  as  to  give  every  word 
and  phrase  some  meaning. 

In  construing  a  statute,  the  courts  must,  if  possible,  give  every 
word  and  phrase  some  meaning.     {Post,  p,  348.) 

Case  cited  and  approved:      Doty  v.   Telephone  Co.,   123   Tenn., 

329. 

4.  SEPARATE  ESTATE.  May  be  subjected  to  debts  contracted 
by  a  married  woman  In  mercantile  or  manufacturing  busi- 
ness; unmarried  woman  cannot  hold  a  separate  estate  as 
such. 

A  married  woman's  separate  estate  cannot,  without  an  express 
agreement,  be  subjected  to  her  general  indebtedness,  or  debts 
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not  contracted  in  her  conduct  of  a  mercantile  or  manufacturing 
buBiness;  but  under  the  statute  (Acts  1897,  ch.  82),  providing 
that  a  married  woman  engaged  in  the  mercantile  or  manufactur- 
ing business  shall  be  liable  for  the-  debts  incurred  therein,  as 
if  she  were  a  /erne  soJe,  her  liability  in  the  specific  instance 
is  the  same  as  though  she  were  unmarried,  and  her  separate 
estate  held  by  her  without  any  limitation  upon  her  power  of 
disposition  may  be  subjected  to  her  such  debts;  and  as  an 
unmarried  woman  can  hold  no  separate  estate  as  such,  a  sum 
due  a  widow  on  a  policy  on  the  life  of  her  deceased  husband 
may  be  subjected  to  debts  contracted  in  the  course  of  trade, 
while  she  was  living  with  her  husband  and  engaged  in  mer- 
cantile business  in  her  own  name,  without  a  special  contract 
subjecting  it  to  such  debts.     (Post,  pp.  346-350.) 

Code  cited  and  construed:  Sec.  4505  (S.);  sec.  3505  (M.  ft  V.); 
sec.  2805  (T.  &  S.  and  1858). 

Acts  cited  and  construed:     Acts  1897,  ch.  82. 

Cases  cited  and  approved:  Teatman  v.  Bellmain,  6  Lea,  488; 
Persica  v.  Maydwell,  102  Tenn.,  207. 

Cases  cited  and  distinguished:  Chatterton  v.  Toung,  2  Tenn. 
Chy.,  771;  Federlicht  v.  Glass,  13  Lea,  481;  Jordan  v.  Keeble, 
85  Tenn.,  417;  Theus  v.  Dugger,  93  Tenn.,  41;  Woodfolk  v.  Lyon, 
98  Tenn.,  269. 


FROM   MONTGOMERY. 


Appeal    from    the  Chancery    Court  of  Montgomery 
County. — ^J.  W.  Stout,  Chancellor. 

Austin  Pbay,  and  Savage  &  Fort,  for  complainants. 
F.  Q.  GiLBEET  and  H.  N.  Leech,  for  defendants. 
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Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

Referring  to  the  bill  herein,  in  so  far  as  it  relates  to 
the  questions  discussied  in  this  opinion,  its  averments 
are: 

From  March,  1909,  until  the  spring  of  1910,  Mrs. 
James  Davis  was  engaged  in  the  mercantile  business  in 
Clarksville.  She  was  a  married  woman,  living  with  her 
husband.  During  tliis  period,  while  living  with  her  hus- 
band and  while  engaged  in  trade,  she  became  indebted 
to  the  complainants  for  goods  bought  from  them  for  use 
in  the  conduct  of  hep  business. 

Prior  to  this  time  her  husband  took  out  a  policy  of  in- 
surance in  her  favor  for  |2,000.  He  has  since  died.  For 
the  satisfaction  of  their  claim  against  her  for  goods  sold 
to  her  while  she  was  in  business,  the  complainants  seek 
to  reach  the  proceeds  of  this  policy  of  insurance,  and 
have  filed  their  bill,  making  Mrs.  Davis  and  the  insur- 
ance company  defendants. 

A  demurrer  to  this  bill  was  filed,  one  of  the  grounds  of 
which  was : 

"The  bill  shows  that  the  debts  alleged  in  the  bill  as 
owed  by  the  defendant  are  general  debts,  and  that  the 
funds  sought  to  be  reached  and  subjected  to  the  satis- 
faction of  said  alleged  general  debts  are  derived  from, 
and  are  the  proceeds  of,  a  life  insurance  policy  on  the 
life  of  the  deceased  husband  of  this  defendant,  in  which 
policy  she  was  named  as  the  beneficiary. 

"Said  life  insurance  is  exempt  to  her,  under  the  stat- 
ute laws  of  the  State  of  Tennessee,  is  her  separate  prop- 
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erty,  under  the  laws  of  this  State,  and  is  not  liable  to  the 
satisfaction  of  the  debts  claimed  in  the  bill." 

This  demurrer  was  sustained  by  the  chancellor,  and 
from  his  decree  an  appeal  was  taken  to  this  court. 

It  should  first  be  observed  that  the  debts  to  which  the 
proceeds  of  this  policy  are  sought  to  be  subjected  are  the 
debts  of  the  wife,  and  not  the  debts  of  the  husband. 
Therefore  the  funds  collected  from  the  policy  are  not 
exempt,  under  sections  4231  and  4232  of  Shannon's 
Code.  These  statutes  merely  provide  that  the  proceeds 
of  a  policy  on  the  husband's  life  shall  be  exempt  from 
his  debts,  and  have  no  reference  to  the  debts  of  the  wife 
herself. 

So  that,  if  the  sum  realized  from  this  policy  is  exempt 
from  these  debts  of  Mrs.  Davis,  it  must  be  so  held,  be- 
cause said  fund  is  her  separate  estate,  and  not  by  force 
of  the  statutes  relating  to  insurance  on  the  husband's 
life. 

It  may  be  conceded  that  the  interest  of  Mrs.  Davis  in 
this  policy  is  her  separate  estate.  This  question  has 
been  considered  several  times  by  this  court,  and  it  has 
been  uniformly  held  that  such  a  policy  of  insurance  on 
the  life  of  a  husband,  payable  to  the  wife,  is  her  separate 
estate.  Bughey  v.  Warner,  124  Tenn.,  7^5,  140  S.  W., 
1058,  and  cases  there  cited. 

These  mercantile  debts  of  Mrs.  Davis  were  incurred 
by  her  while  engaged  in  business,  without  any  special 
contract  on  her  part  to  bind  her  separate  estate  for  the 
payment  thereof.  It  is  insisted,  therefore,  in  her  behalf, 
that  under  the  well-settled  rule  in  this  State  this  fund, 
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being  her  separate  estate,  cannot  be  held  liable  for  these 
debts,  in  the  absence  of  an  express  contract  by  her  to 
this  effect. 

Undoubtedly,  if  she  had  not  been  engaged  in  mercan- 
tile  or  manufacturing  business,  or  had  she  contracted  a 
general  indebtedness  otherwise  than  in  such  business, 
her  separate  estate  (•ould  not  be  subjected  to  its  payment 
without  an  express  agreement  on  her  part  that  it  might 
be  so  held.  This  principle  is  too  familiar  to  require 
citation  of  authority.  ^ 

It  remains,  however,  to  consider  in  this  case  the  effect 
of  chapter  82  of  the  Acts  of  1897.  That  act  is  as  follows : 
"An  act  to  be  entitled  an  act  to  define  the  liability  of 

married  women  on  their  contracts,  when  engaged  in 

the  mercantile  or  manufacturing  business. 

"Section  1.  Be  it  enacted  by  the  general  assembly  of 
the  State  of  Tennessee,  that  when  married  women  are 
engaged  in  the  mercantile  or  manufacturing  business  in 
their  own  names,  or  by  an  agent,  or  as  partner,  they 
shall  be  liable  for  the  debts  incurred  in  the  conduct  of 
such  business,  as  if  they  were  femme  sole,  and  no  plea 
of  coverture  shall  avail  in  such  cases." 

This  act,  it  will  be  seen,  declares  that  a  married 
woman  engaged  in  business  shall  be  liable  for  the  debts 
created  in  such  business,  as  if  a  femme  sole.  It  is  said 
that,  regarding  her  as  femme  sole,  she  could  not  hold 
property  as  a  separate  estate,  and  all  the  property  to 
which  she  had  title  would  accordingly  be  liable  for  her 
mercantile  debts,  whether  such  property  was  acquired 
as  a  general  estate  or  to  her  separate  use. 
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To  the  contrary,  it  is  urged  on  behalf  of  Mrs.  Davis 
that,  properly  construed,  this  act  has  no  such  meaning 
as  complainants  ascribe  to  it.  It  is  insisted  that  the  in- 
tention of  the  act  was  only  to  take  away  the  defense  of 
coverture  from  a  married  woman  engaged  in  the  mer- 
cantile or  manufacturing  business ;  that  the  act  prevents 
her  from  purchasing  goods  and  escaping  liability  for 
their  value  because  she  is  a  married  woman;  that  judg- 
ment can  be  rendered  against  her  by  reason  of  the  act ; 
but  that  such  judgment  stands  on  the  same  plane  as  any 
other  judgment  which  might  have  been  obtained  against 
her  in  the  absence  of  the  statute,  had  she  failed  upon 
suit  to  interpose  a  plea  of  coverture.  We  are  referred  to 
the  cases  holding  that  judgments  against  married 
women  cannot  be  satisfied  out  of  their  separate  estates, 
unless  the  claims  upon  which  the  judgments  were  based 
were  charges  against  such  separate  estate.  Woodfolk  v. 
Lyon,  98  Tenn.,  269, 39  S.  W.,  227 ;  Ghatterton  v.  Young, 
2  Tenn.  Ch.,  771;  Jordan  v.  Keeble,  85  Tenn.,  417,  3  S. 
W.,  511. 

This  is  a  plausible  construction  of  the  statute,  but  we 
cannot  agree  that  it. is  the  true  construction.  In  fact, 
such  a  construction  omits  from  the  statute  an  entire 
phrase,  to  wit :    "As  if  they  were  femme  sole/^ 

Learned  counsel  for  Mrs.  Davis  interpret  the  aict  as 
if  it  read,  married  women  "shall  be  liable  for  the  debts 
incurred  in  the  conduct  of  such  business,  .  .  .  and 
no  plea  of  coverture  shall  avail  in  such  casea"  They  do 
not  take  into  account  the  imi)ortant  words,  "as  if  they 
were  fetrume  sole/^  used  to  indicate  the  character  of  lia- 
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bility  imposed  upon  married  women  engaged  in  business. 

The  act  undoubtedly  renders  a  married  woman  engag- 
ed in  business  liable  to  judgment  for  her  mercantile 
debts.  It  has  been  so  held  in  Persica  v.  Maydwelly  102 
Tenn.,  207,  52  S.  W.,  145.  Such,  however,  is  not  the 
extent  of  the  act,  unless  we  elide  tlie  pointed  phrase  here- 
tofore referred  to.  It  is  the  duty  of  the  court,  in  con- 
struing a  statute,  if  possible,  to  give  every  word  and 
phrase  some  meaning.  Doty  v.  Telephone^  etc.,  Co.,  123 
Tenn.,  329, 130  S.  W.,  1053.  There  is  no  justification  in 
authority  or  reason  for  omitting  or  excluding  a  phrase 
such  as  this  one,  in  determining  the  meaning  of  this 
statute. 

The  act  is  entitled,  "An  act  to  define  the  liability  of 
married  women"  as  to  certain  contracts  of  theirs;  that 
is  to  say,  the  purpose  of  the  act  is  to  declare  in  what 
manner,  and  how,  married  women  shall  be  held  in  refer 
ence  to  certain  of  their  obligations.  The  plainest  lan- 
guage of  the  statute  is  that,  with  reference  to  debts  in- 
curred by  them  in  the  conduct  of  a  mercantile  or  manu- 
facturing business,  they  shall  be  held  liable  "as  if  they 
were  femnie  sole/' 

The  six  words  just  quoted  constitute  the  dominant 
phrase  of  the  entire  passage.  More  clearly  and  strongly 
than  any  other  lauguage  used  do  they  express  the  legis- 
lative intent.  There  is  no' escape  from  the  force  of  these 
words,  and,  if  effect  be  given  them,  the  conclusion  we 
lierein  reach  is  inevitable. 

The  act  means,  not  only  what  defenant's  counsel  as- 
sert, but  it  means  more.  It  means,  not  merely  that  mar- 
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ried  women  in  business  are  liable  to  judgment  on  the 
debts,  but  it  means,  also,  that  their  property  shall  be 
liable  for  these  debts  in  evei*y  way,  just  as  if  they  were 
unmarried  women. 

An  unmarried  woman,  as  a  matter  of  course,  can  hold 
no  separate  estate  as  such.  All  her  property  to  which 
she  has  title  is  subject  to  her  debts. 

If  we  are  to  treat  married  women,  in  respect  to  their 
business  obligations,  when  they  engage  in  trade,  as 
femmes  sole,  it  follows  that,  as  to  debts  so  incurred,  they 
hold  their  property  just  as  if  they  were  unmarried,  and 
it  is  not  necessary  for  them  to  enter  into  any  especial 
contract  to  bind  this  property  for  their  obligations  of 
this  character  in  order  to  render  it  liable,  even  though 
it  was  acquired  by  them  as  separate  estate. 

We  can  arrive  at  no  other  conclusion  without  ignoring 
or  giving  an  unnatural  construction  to  chapter  82  of 
the  Acts  of  1897. 

In  speaking  of  the  liability  of  the  wife's  separate  es- 
tate under  the  statute,  we  are  to  be  understood  as  re- 
ferring only  to  property  over  which  she  has  full  control. 
We  are  not  here  called  upon  to  express  an  opinion  as  to 
the  effect  of  the  statute  where  there  is  a  limitation  upon 
the  ]ii8  disponendi. 

The  decisions  in  this  State  have  gone  to  great  lengths 
to  protect  the  separate  estates  of  married  Avomen  en- 
gaged in  business.  We  think  this  act  was  passed  to  meet 
the  holdings  of  the  court  in  Thevs  v.  Dxigger,  93  Tenn., 
41,  23  S.  W.,  135;  Fcdcrlicht  v.  Glass,  13  Lea,  481,  and 
other  caBes.    These  decisions,  while  perhaps  the  logical 
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result  of  the  rule  established  in  Tennessee  at  an  early 
date,  nevertheless  appeared  to  work  hardship  and  in- 
justice in  many  instances.  It  is  not  surprising  that  the 
legislature  should  have  attempted  to  make  a  change  in 
the  law  by  this  act.  It  would  be  indefensible  for  this 
court  to  cripple  the  act  by  placing  upon  it  the  narrow 
construction  urged  in  behalf  of  defendant. 

Our  construction  of  this  statute  is  in  entire  harmony 
with  the  construction  formerly  given  by  this  court  to  a 
somewhat  similar  statute  respecting  married  women 
who  have  been  abandoned  or  deserted  by  their  husbands. 

In  Yeatmau,  Shields  &  Co,  v.  Bell  main,  6  Lea,  488,  a 
bill  was  filed  to  reach  a  separate  estate  of  the  defendant 
who  had  been  deserted  by  her  husband  and  was  conduct- 
ing a  millinery  business  in  Nashville.  Shannon's  Code, 
section  4505,  provides : 

''Where  a  husband  has  deserted  his  family,  the  wife 
may  prosecute  or  defend  in  his  name  any  action  which 
he  might  have  prosecuted  or  defended.  She  may  also 
sue  and  be  sued  in  her  own  name,  for  any  cause  or  ac- 
tion accruing  subsequent  to  such  desertion." 

Construing  this  statute,  the  court  was  of  opinion  that 
there  was  no  doubt  as  to  the  liability  of  the  separate  es- 
tate of  defendant  for  debts  incurred  by  her  in  the  con- 
duct of  her  business. 

This  case  we  think  to  be  directly  in  point  here  and  a 
sound  authority  to  reinforce  our  construction  of  the  act 
of  1897. 

Other  matters  arising  in  this  case  have  been  disposed 
of  orally.  The  decree  of  the  chancellor  will  be  reversed, 
and  the  case  remanded  for  answer. 
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Tennessee  Central  Railroad  Company  v.  T.  W. 

Brown,  Admr.,  etc. 

{Ndshville.    December  Term,  1911.) 

1.  DEATH.  Declaration  for  wrongful  death  must  aver  the  ex- 
istence of  a  beneficiary  or  beneficiaries  of  one  of  the  classes 
for  whose  use  action  is  preserved  by  statute. 

In  an  action  for  the  death  of  one  caused  by  the  negligence  or 
wrongful  act  of  another,  brought  under  the  statute  providing 
that  such  actions  may  be  brought  for  the  benefit  of  the  surviv- 
ing husband,  wife,  child,  or  next  of  kin  of  the  decedent,  the 
declaration  must  aver  not  only  the  negligence  and  wrong  caus- 
ing the  death,  but  also  the  existence  of  a  beneficiary  or  benefici- 
aries of  one  of  the  classes  for  whose  use  the  action  is  preserved 
by  the  statute.     {Post,  pp,  355,  356.) 

Cases  cited  and  approved:  Railroad  v.  Lilly,  90  Tenn.,  563; 
Railroad  v.  Pitt,  91  Tenn.,  90;  xjOvb  v.  Railroad,  108  Tenn., 
104;  Railroad  v.  Maxwell,  113  Tenn.,  473. 

2.  ARREST  OF  JUDGMENT.  IVIotlon  must  distinctly.state  and 
specify  the  supposed  defect  In  the  dec.aration. 

It  is  a  long  standing  and  well-established  rule,  in  both  civil  and 

■ 

criminal  cases,  that  a  motion  in  arrest  of  judgment  must  dis- 
tinctly state  and  specify  the  supposed  defect  in  the  declaration, 
and  wherein  its  averments  show,  by  the  specified  facts  stated 
or  by  its  failure  to  state  certain  specified  facts,  that  the  plain- 
tifT  is,  under  the  law,  not  entitled  to  maintain  his  suit,  so 
as  to  challenge  the  attention  of  the  plaintiff  and  that  of  the 
court  directly  to  the  specific  objection  relied  on.  {Postf  pp. 
356-359.) 

Cases  cited  and  approved:  State  v.  Steele,  3  Helsk.,  135;  Hobbs 
V.  Railroad,  9  Heisk.,  878;  Hall  v.  State,  110  Tenn.,  369;  State 
V.  Wing, '32  Me.,  581;  Noyes  v.  Parker,  64  Vt.,  379;  People  v. 
Dick,  37  Cal.,  277;  State  v.  Bryan,  89  N.  C,  531;  Vandever  v. 
Garshwiler,  63   Ind.,  186. 
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3.  SAME.  Same.  Motion  upon  the  stated  ground  that  no  cause 
of  action  was  stated  in  the  declaration  is  insufficient;  case  in 
judgment. 
In  an  action  by  an  administrator  for  the  recovery  of  damages 
for  the  death  of  his  intestate,  caused  by  the  wrongful  act  and 
negligence  of  the  defendant,  a  motion  in  arrest  of  judgment, 
made  upon  the  stated  ground  that  no  cause  of  action  was 
alleged  in  the  declaration,  was  held  to  be  insufficient,  in  that 
it  did  not  specifically  point  out  the  failure  of  the  declaration 
to  aver  the  existence  of  any  statutory  beneficiary  entitled  to 
the  recovery,  and  for  whose  use  the  action  was  prosecuted. 
{Post,  pp.  354,  355,  357-359.) 

i,  PLEADING  AND  PRACTICE.  Declaration  may  be  amended 
after  motion  in  arrest  of  judgment,  where  the  ends  of  justice 
require  it. 
Under  the  statute  (section  4583  of  Shannon's  Code),  providing  that 
no  writ,  pleading,  process,  return,  or  other  proceeding  in  any 
civil  action  in  any  court  shall  be  abated  or  quashed  for  any 
defect,  omission,  or  imperfection,  and  under  another  statute 
(section  4587  of  Shannon's  Code),  providing  that  the  court  may 
allow  material  amendments  at  any  stage  of  the  proceeding,  upon 
such  terms  and  subject  to  such  rules  as  it  may  prescribe,  the 
trial  court  may  permit  a  declaration  to  be  amended  to  meet 
the  ends  of  justice,  even  after  a  motion  in  arrest  of  judgment 
has  been  made,  and  the  refusal  of  such  amendment  may  con- 
stitute reversible  error.     {Post,  pp,  359,  360.) 

Code  cited  and  construed:     Sees.  4583,  4587  (S.);  sees.  3574,  3578 
(M.  &  v.);  sees.  2863,  2867  (T.  &  S.  and  1858). 

Case  cited  and  approved:     Love  v.  Railroad,  108  Tenn.,  104. 

5.  SAME.  Same.  Amendment  of  declaration  to  cure  defect 
supplied  by  proof  may  be  allowed  after  motion  In  arrest  of 
Judgment,  when;  case  in  judgment. 
Where  the  omission  of  material  facts  in  the  declaration  con- 
stituted such  defect  as  to  furnish  ground  for  arrest  of  judg- 
ment upon  proper  motion,  and  such  facts  were  proved  on  the 


k. 
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trial,  without  objection,  the  trial  court  may  allow  the  declara- 

i 

I  tlon  to  be  amended  so  as  to  prevent  a  miscarriage  of  Justice, 

even  after  a  motion  in  arrest  of  judgment  is  made  pointing  out 
such  defect  so  supplied  by  the  proof  without  objection;  as,  where 
the  declaration  in  the  administrator's  suit  to  recover  damages 
for   the   wrongful   death   of   his   intestate   failed   to   aver   the 

i  existence  of  any  statutory  beneficiary,  but  the  proof  showed 

the  existence  of  such  beneficiary,  the  trial  court  should  allow 
an  amendment  curing  such  defect,  upon  a  motion  in  arrest  of 
Judgment  pointing  out  the  same.     {Postj  pp,  359,  360.) 

Case  cited  and  approved:     Love  v.  Railroad,  108  Tenn.,  104. 

I  6.    SAME.     Amendment  of  declaration  after  entry  of  Judgment, 

I  where  Justice  requires  It. 

I  A  declaration  may  be  amended  where  Justice  requires  it,  even 

I  after  entry  of  Judgment;  for  the  trial  court  may  set  aside  the 

Judgment  for  that  purpose,  in  a  proper  case,  at  any  time  before 

final  adjournment.     (Post,  p.  360.) 

7.  SAME.  .Upon  allowing  amendment,  new  trial  may  be  granted, 
when. 

If  the  matter  of  the  amendment  is  controverted  in  a  proper 
manner,  the  trial  court  may  set  aside  the  verdict,  grant  a  new 
trial,  and  upon  such  other  terms  as  seem  meet  and  just  under 
the  facts.     iPost,  p.  360.) 

8.  SAME.     Amendments  In  supreme  court  to  prevent  failure  of 

Justice. 
In  some  cases,  although  rare,  amendments  will  be  allowed  in  the 
supreme  court,  to  prevent  a  failure  of  justice.  (Post,  p.  360.) 

Case  cited  and  approved:    Martin  v.  Bank,  2  Cold.,  335. 

9.  DEATH.  One  beneficiary  as  administrator  recovering  dam- 
ages for  wrongful  death  recovers  as  trustee  for  ail  benefici- 
aries. 

The  father  of  a  decedent,  as  administrator  of  his  estate,  is  entitled 

to  recover  damages  for  the  death  of  his  intestate,  caused  by 
defendant's  negligence,  although  there  may  be  beneficiaries 
other  than  himself;  for  his  recovery  is  as  trustee  for  the  real 
beneficiaries  under  the  statute.     {Post^  p.  360.) 

126  Tenn.— 23 
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FROM  SMITH. 


Appeal  from  the  Circuit  Court  of  Smith  County  to  the 
Court  of  Civil  Appeals,  and  by  certiorari  from  the  Court 
of  Civil  Appeals  to  the  Supreme  Court. — C.  E.  Snod- 
GEASS,  Circuit  Judge. 

H.  M.  Hale,  W.  V.  Lee  and  Walter  Stokes,  for  Rail- 
road. 

Fisher  &  Fisheu,  B.  A.  Butler  and  John  J.  Gore, 
for  Brown. 


Mr.  Chief  Justice  Shields  delivered  the  opinion  of 
the  Court. 

The  plaintiflF,  T.  W.  Brown,  as  administrator  of  A.  O. 
Brown,  deceased,  brought  this  suit  in  the  circuit  court 
of  Smith  county  to  recover  damages  for  the  death  of  his 
intestate,  caused  by  the  wrongful  and  negligent  conduct 
of  the  defendant  railroad  company.  The  declaration 
contains  two  counts,  both  of  which  state  a  good  cause 
of  action  against  the  defendant,  with  the  exception  that 
there  is  no  averment  in  either  of  them  that  the  intestate 
left  him  surviving  a  widoAV,  child,  or  next  of  kin  for 
w^hose  benefit  the  action  is  prosecuted.  The  defendant 
pleaded  the  general  issue  of  not  guilty. 
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There  was  a  trial,  resulting  in  a  verdict  in  favor  of  the 
plaintiff.  A  motion  for  a  new  trial  was  made  and  over- 
ruled. A  motion  in  arrest  of  judgment  was  afterwards 
made  in  these  words :  "The  defendant,  by  its  attorney, 
then  moved  the  court  to  arrest  the  judgment,  upon  the 
ground  that  no  cause  action  is  alleged  in  the  declara- 
tion." 

This  was  also  overruled,  and  judgment  then  entered 
upon  the  verdict  in  favor  of  the  plaintiff  as  adminis- 
trator of  the  decedent. 

The  defendant  prosecuted  an  appeal  in  the  nature  of 
a  writ  of  error  to  the  court  of  civil  appeals,  and  assigned 
several  errors,  all  of  which  were  determined  against  it, 
except  one  predicated  upon  the  action  of  the  trial  judge 
overruling  its  motion  in  arrest  of  judgment,  Avhich  was 
sustained,  the  judgment  reversed,  and  the  suit  dismissed. 
The  case  is  now  before  this  court  upon  a  petition  for 
certiorari  to  review  this  action  of  the  court  of  civil  ap- 
peals. 

The  statutes  of  this  State,  upon  which  this  suit  is 
predicated,  abrogate  the  rule  of  the  common  law  that  all 
rights  of  action  for  the  death  of  one  caused  by  the  negli- 
gence or  wrongful  act  of  another  abate  and  are  extin- 
guished by  the  death  of  the  injured  person,  only  in  cases 
where  the  husband  or  wife,  child,  or  next  of  kin  survive 
the  decedent,  for  whose  use  the  cause  of  action  which  the 
decedent  would  have  had,  had  not  death  ensued,  is  con- 
tinued and  preserved,  and  may  be  prosecuted  to  judg- 
ment.   Where  there  are  no  such  survi\ing  relatives,  thp 
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common  law  remains  unchanged,  and  no  action  in  sucli 
cases  can  be  maintained. 

Therefore,  in  order  to  present  a  good  cause  of  action 
to  recover  damages  for  the  death  of  another,  the  plain- 
tilBf  must  aver  in  his  declaration,  not  only  the  negligence 
and  wrong  causing  the  death  of  the  decedent,  but  the 
existence  of  a  bejieficiary,  or  beneficiaries,  of  one  of  the 
classes  for  whose  use  the  action  is  preserved.  Railroad 
Co.  v.  Lilly,  90  Tenn.,  563,  18  S.  W.,  243.  The  aver- 
ment of  beneficiaries  is  as  much  one  of  substance  a^ 
that  of  the  negligent  and  wrongful  act  resulting  in 
death.  This  court  has  repeatedly  held  that  the  declara- 
tion in  caj?.es  of  this  character  must  contain  averments  of 
the  existence  of  a  beneficiary,  or  beneficiaries,  of  one  of 
the  classes  provided  for  by  the  statutes,  the  name  or 
names  of  such  beneficiary,  or  beneficiaries,  and  that  the. 
action  is  brought  for  their  use,  and  that  in  the  absence 
of  such  averments,  a  demurrer  to  the  declaration,  or  a 
motion  in  arrest  of  judgment,  will  be  sustained,  unless 
the  omission  be  cured  by  proper  and  sea*sonable  amend- 
ment. Railroad  Co,  v.  Maxwell,  113  Tenn.,  473,  82  8. 
W.,  1137;  Railroad  Co.  v.  Pitt,  91  Tenn.,  90,  18  S.  W., 
118;  Love  v.  Railway  Co.,  108  Tenn.,  104,  35  S.  W.,  475, 
55  L.  R.  A.,  471. 

The  sole  question,  then,  that  we  have  for  determina- 
tion, is  whether  the  motion  in  arrest  of  judgment,  made 
for  the  defendant  in  the  trial  court,  sufficiently  pointed 
out  the  omission  of  an  averment  in  the  declaration  of  the 
existence  of  a  beneficiary,  or  beneficiaries,  entitled  to  re- 
cover, and  for  whose  use  the  suit  was  prosecuted. 
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We  are  of  the  opinion  that  it  was  not  suffiident  to  re- 
quire the  action  of  the  court  favorable  to  the  defendant 
A  motion  in  arrest  of  judgment  must  distinctly  state 
and  specify  the  supposed  defect  in  tlie  declaration,  and 
wherein  its  avennents  show  or  fail  to  show  that  the 
plaintiff  is,  under  the  law,  not  entitled  to  maintain  his 
suit,  so  as  to  challenge  the  attention  of  the  plain taiff 
and  that  of  the  court  directly  to  l^he  objection  relied  on. 
This  rule  is  of  long  standing  and  well  established  in  this 
State.  It  is  applied  and  enforced  in  both  ci\il  and 
criminal  cases.  In  the  case  of  ^tate  v.  Steele,  3  Heisk., 
135,  it  is  said  : 

"The  record  does  not  disclose  for  what  reason  the 
judgment  in  this  case  was  arrested.  The  motion  in  ar- 
rest is  general,  and  specifies  nothing.  It  is  certainly  the 
better,  if  not  the  only  correct,  practice,  in  civil  as  well  as 
criminal  cases,  formally  to  assign  reasons  in  arrest  of 
judgment  upon  the  record,  in  support  of  the  motion  in 
arrest,  so  that  the  attention  of  the  court,  in  the  first  in- 
stance, may  be  at  once  directed  to  the  alleged  defect  in 
the  proceedings,  and  that  the  public,  through  all  time, 
may,  upon  examination  of  the  record,  be  informed  as  to 
the  grounds  of  its  action.  See  2  Tidd's  Pr.  (3  Am.  Ed.), 
918,  note;  3  Black.  Com.,  393,  note;  Appendix,  Id.,  xl; 
State  V.  Wing,  32  Me.,  581 ;  1  Waterman's  Archb.  Or. 
Pr.,  671,  672." 

In  Hall  V.  State,  110  Tenn.,  369,  75  S.  W.,  717,  Mr. 
Chief  Justice  Beard,  speaking  for  the  court,  said : 

"In  addition,  the  motion  in  arrest  should  state  con- 
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cisely  the  'defects  complained  of,  or  the  ruling  of  the 
lower  court  upon  such  motion,  it  is  held,  cannot  be  re- 
viewed on  appeal.  Noyes  v.  Parker,  64  Vt,  379,  24  Atl., 
12;  People  v.  Dick,  37  Cal.,  277;  State  v.  Wing,  32  Me., 
f)81  ;.Va7Hl€ver  v.  Oarsluviler,  63  Ind.,  186;  State  v. 
Bryan,  89  N.  C,  531.  .  .  .  This  court  has  held  that 
this  was  'the  better,  if  not  the  only  correct,  practice.* 
State  V.  Steele,  3  Heisk.,  135. 

"A  motion  in  arrest  is  much  in  the  nature  of  a  de- 
murrer, which  goes  to  defects  upon  the  face  of  the  plead- 
ings, and  this  common  law  ruling,  requiring  the  motion 
in  arrest  to  point  out  to  the  trial  court  matters  com- 
plained of,  is  in  accordance  with  the  spirit  of  our  legisla- 
tion as  to  demurrers.  The  general  demurrer  prevailed 
for  many  years  in  this  State,  but  it  was  finally  con- 
demned as  a  vicious  practice,  in  that  it  laid  a  trap  for 
trial  courts  and  for  adversary  counsel.  So  the  Code  of 
1858  abolished  it,  and  provided  that  the  demurrer  must 
specify  the  defects  relied  on."  Hohbs  v.  Railroad  Co.,  9 
Heisk.,  878. 

The  motion  in  this  case  does  not  comply  with  that 
rule.  It  does  not  point  out  the  defect  in  the  declaration 
relied  on  to  arrest  judgment.  The  mere  statement,  "that 
no  cause  of  action  is  alleged  in  the  declaration,"  invites 
the  court  to  a  consideration  of  the  entire  pleadings,  and 
may  relate  to  any  averment  which  would  defeat  the  ac- 
tion, or  the  failure  to  aver  innumerable  facts  that  might 
be  required  to  make  out  a  cause  of  action.  The  court  is 
not  required  to  accept  this  invitation.  It  is  the  duty  of 
counsel,  if  he  conceives  that  a  defect  exists  which  does 
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injustice  to  his  client,  to  distinctly  point  it  out  in  the 
motion.  All  rules  of  practice  are  intended  to  promote 
the  administration  of  justice,  and  are  enforced  for  that 
purpose,  and  not  to  defeat  it.  It  would  be  unfair  and 
unjust  to  plaintiffs  to  allow  the  objection  relied  on  to  be 
f  made  in  such  form  as  not  to  notify  them  of  it,  and,  when 

overruled  by  the  court,  to  be  assigned  as  error  in  an  ap- 
pellate court,  where  it  cannot  be  remedied.  This  case 
forcefully  illustrates  the  injustice  that  would  follow 
such  a  practice.  If  the  defect  here  complained  of  had 
been  pointed  out  and  called  to  the  attention  of  the  plain- 
tiff, and  that  of  the  court,  by  specific  objection,  the 
declaration  could  and  doubtless  would  have  been 
amended,  and  a  miscarriage  of  justice  avoided,  because 
it  had  been  proven  on  the  trial,  without  objection,  that 
the  decedent  was  the  son  of  the  plaintiff  and  unmarried, 
and,  in  the  absence  of  a  widow  or  children,  plaintiff 
would  be  entitled-  to  the  recovery. 

Amendments  are  liberally  allowed  to  meet  the  ends  of 
justice.  It  is  provided  by  Code,  section  2863  (Shannon's 
Ed.,  section  4583),  that  no  writ,  pleading,  process,  re- 
turn, or  other  proceeding  in  any  civil  action  in  any  court 
shall  be  abated  or  quashed  for  any  defect,  omission,  or 
imperfection,  and  by  section  2867  (Shannon's  Ed.,  sec- 
tion 4587)  that  the  court  may  allow  material  amend- 
ments at  any  stage  of  the  proceeding,  upon  such  terms 
and  subject  to  such  rules  as  it  may  prescribe. 

It  has  been  held  error  for  the  trial  court  to  refuse  to 
allow  an  amendment  of  the  declaration  so  as  to  aver  the 
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existence  of  a  beneficiary  in  an  action  of  this  kind.  Love 
V.  Railway  Co,,  supra. 

The  judgment  had  not  been  entered  when  the  motion 
in  arrest  was  made,  and  it  was  not  too  late  for  amend- 
ments.   And,  had  it  been  entered,  the  court  could  have 

> 

set  is  aside  at  any  time  before  final  adjournment;  a 
proper  case  for  such  action  being  made  to  appear,  for 
that  purpose,  justice  requiring  it.  In  some  cases,, al- 
though rare,  amendments  will  be  allowed  in  this  court 
to  prevent  a  failure  of  justice.  Martin  v.  Bank,  2  Oold., 
335. 

No  injustice  would  have  been  done  the  defendant  by 
allowing  the  plaintiff  to  amend  his  declaration  when  the 
motion  in  arrest  was  made;  for  if  the  defendant  desired 
to  controvert  the  relation  of  the  plaintiff  to  the  decedent, 
or  to  show  tliere  was  some  one  who  had  a  prior  right  to 
the  recovery,  and  this  had  been  made  to  appear  in  a 
proper  manner,  the  court  would  have  set  aside  the  ver- 
dict, granted  a  new  trial,  and  imposed  such  other  terms 
as  seemed  meet  and  just  under  the  facts. 

Nor  is  there  anything  in  the  ol)jection  that  there  may 
be  other  beneficiaries  than  the  father  entitled  to  the  re- 
covery. The  defendant  had  an  opportunity  to  prove 
this,  but  did  not  do  so.  The  administrator  also  recovers 
as  trustee  for  the  real  beneficiaries  under  the  statute, 
and  can  be  held  to  account  to  them,  whoever  they  may 
be,  for  the  proceeds  of  the  judgment. 

The  judgment  of  the  court  of  civil  appeals  is  therefore 
reversed,  and  that  of  the  trial  court  affirmed,  with 
costs. 
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Mayor  and  City  Council  of  Nashville  v.  F.  E. 

Patton  et  ux. 

{Nashville.    December  Term,  1911.) 

1.  CERTIORARL  Petition  for  certiorari  to  review  Judgment  of 
court  of  civil  appeals  must  be  complete  within  Itself,  and  not 
by  reference  to  the  record  or  other  papers. 

Under  the  statute  (Acta  1907,  ch.  82,  sec.  8)  providing  that  the 
supreme  court  may  issue  a  writ  of  certiorari  to  review  a  judg- 
ment of  the  court  of  civil  appeals  upon  a  sworn  petition  stat- 
ing the  substance  of  the  case  to  be  decided,  accompanied  by 
assignments  of  error,  and  brief  in  support  thereof,  the  petition 
must,  within  its  four  corners,  present  a  case  which  will -enable 
the  supreme  court  to  determine  whether  the  writ  should  be 
granted,  and  it  must  not  attempt  to  supply  the  statement  of 
facts  and  assignments  of  error  by  reference  to  any  other  paper, 
or  to  the  record  of  the  court  of  civil  appeals.  {Postf  pp.  366- 
369.) 

Aets  cited  and  construed:     Acts  1907,  ch.  82,  sec.  8. 

2.  SAME.  Same.  Petition  for  certiorari  must,  upon  Its  face, 
point  out  specific  errors  in  the  Judgment  of  the  court  of  civil 
appeals. 

Under  the  statutory  provisions,  stated  in  the  first  headnote,  as  to 
the  requisites  of  the  petition  for  the  certiorari^  and  under  the 
additional  provisions  that,  upon  the  granting  of  the  writ,  the 
original  transcript  filed  in  the  court  of  civil  appeals  shall  be 
filed  in  the  supreme  court,  which,  together  with  the  petition, 
assignments  of  error,  the  briefs,  writs  of  error  and  supersedeas, 
when  issued,  shall  constitute  the  record  in  the  supreme  court, 
the  court  of  civil  appeals  is  not  made  a  mere  intermediate  court 
whose  work  Is  to  be  treated  as  merely  incidental,  so  that  the 
petition  for  the  writ  of  certiorari  need  only  reassign  the  errors 
and  present  the  briefs  made  therein,  but  it  is  necessary  to  show 
some  specific  error  in  the  action  of  that  court.  {Post,  pp.  366- 
370.) 
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Acts  cited  and  construed:     Acts  1907,  cb.  82,  sec.  8. 

3.  SAME.  Consideration  to  be  given  to  opinion  of  court  of 
civil  appeals  in  filing  petition  for  certiorari  to  review  its 
Judgment. 

In  making  application  for  a  writ  of  certiorari  to  review  a  judg- 
ment of  the  court  of  civil  appeals,  counsel  should  make  an  atten- 
tive examination  of  the  opinion  of  that  court,  and  give  a  sedate 
consideration  as  to  the  probability  of  obtaining  a  reversal;  and 
the  proper  standpoint  from  which  to  view  the  matter  is  an 
attentive  consideration  of  the  work  accomplished  by  that  court 
in  the  particular  case,  and  a  careful  formulation  of  the  objection 
to  that  work.     {Post,  pp.  369-370.) 

4.  SAME.  Mode  of  action  of  supreme  court  upon  petition  for 
certiorari  to  review  a  Judgment  of  the  court  of  civil  appeals. 

If  the  petition  for  a  writ  of  certiorari  *to  review  a  judgment  of  the 
court  of  civil  appeals  fails  to  state  a  case  for  relief,  the  supreme 
court  will  disallow  it,  without  going  further  into  the  record; 
but  if  it  states  a  case  for  relief,  the  supreme  court  will  examine 
the  opinion  of  the  court  of  civil  appeals,  and  the  record  and  the 
briefs  of  opposing  counsel,  for  the  purpose  of  al^certaining 
whether  the  grounds  stated  in  the  petition  are  sustained.  {Post, 
p.  369.) 


FROM    DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Davidson  County  to 
the  Court  of  Civil  Aj^peaLs,  and  by  certiorari  from  the 
Court  of  Civil  Appeals  to  the  Supreme  Court — Thos. 
E.  Matthews^  Circuit  Judge. 

A.  G.  EwiNG,  Jr.,  City  Attorney,  and  F.  M.  Garard, 
Assistant  City  Attorney,  for  Nashville. 

Rutherford  &  Rutherford,  for  Patton. 
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Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  case  was  determined  against  the  plaintiff  in  er- 
ror by  the  court  of  civil  appeals  at  its  present  term. 
Thereupon  a  petition  for  the  writ  of  certiorari  was  filed 
in  this  court. 

In  order  that  we  may  state  fully  our  views  of  the  ques- 
tion of  practice  suggested  by  this  petition,  we  set  it  out 
in  full  as  follows : 

"Petition  for  Certiorari. 
"To  the  Honorable  the  Chief  Justice  and  the  Associate 
Justices  of  the  Supreme  Court  of  Tennessee : 

"Your  petitioner,  the  mayor  and  city  council  of  Nash- 
ville, respectfully  represents  and  shows : 

^'I.     Statement  of  the  Ca^e. 

"For  a  full  and  detailed  statement  of  the  case,  we 
herewith  file  our  printed  brief  prepared  for  the  court  of 
civil  api)eaLs  at  the  October  term,  1911,  which  we  make 
a  part  of  our  petition ;  statement  of  the  case  appearing 
on  pages  1  and  2. 

"II.     Pleadings. 

"A  statement  of  the  pleadings  appears  in  detail  in  our 
brief  filed  in  the  court  of  civil  appeals,  referred  to  here- 
tofore, on  pages  thereof  2  and  3,  which  we  make  a  part 
of  this  petition. 

"III.     Statement  of  the  Evidence. 

"We  refer  your  honors  to  detailed  statement  of  the 
evidence,  as  set  out  in  our  brief  heretofore  mentioned, 
which  we  make  a  part  of  this  petition.  This  appears  on 
pages  3  to  9,  inclusive. 
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"IV.     Assignment  of  Errors. 

"F'or  assignment  of  errors,  we  adopt  the  assignment 
made  in  the  court  of  civil  appeals,  and  make  the  same  a 
part  of  this  petition.  These  assignments  appear  on 
pages  9  to  33. 

^^V.     Rriief  and  Argument. 

"For  brief  and  argument,  we  refer  your  honors  to  our 
said  brief,  heretofore  filed,  pages  34  to  95,  adopting  the 
same  as  a  part  of  this  petition. 

"CONCLUSION. 

"Your  petitioner  believes  that  the  judgment  of  the 
court  of  civil  appeals  is  erroneous,  and  that  this 
honorable  court  should  require  by  certiorari  the  removal 
of  said  case  to  it  for  review  and  determination  in  con- 
formity with  the  acts  of  the  general  assembly  of  the 
State  of  Tennessee  in  such  cases  made  and  provided. 

^^The  court  of  civil  appeals  erred  in  overruling  the 
several  and  various  assignments  made  by  plaintiff  in 
error. 

"There  is  no  evidence  to  support  the  verdict.  The 
plaintiflf,  Mrs.  Jessie  V.  Tatton,  with  full  knowledge, 
assumed  the  risk,  and  the  court  erred  in  declining  to 
charge  as  requested,  and  in  the  conduct  of  the  trial,  as 
assigned  in  the  brief,  which  is  made  a  part  of  this  peti- 
tion, and  the  verdict  is  excessiv^e,  showing  total  disre- 
gard of  the  evidence  and  its  capriciousness. 

"Wherefore,  your  petitioner  prays  that  the  writ  of 
certiorari  and  supersedeas  may  be  issued  out  of  and  un- 
der the  seal  of  this  honorable  court,  directed  to  the  court 
of  civil  appeals  of  Tennessee,  commanding  said  court 
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to  certify  and  send  to  this  court,  on  a  certain  day  to  be 
therein  designated,  the  full  and  complete  record  in  said 
case  as  filed  in  said  court  of  civil  appeals,  entitled 
^Mayor  and  City  Council  of  Nashville,  PlaintifiE  in  Error, 

V.  F.  E.  Patton  and  Wife,  Defendants  in  Error,  No , 

Davidson  Law  Docket,'  together  with  all  the  proceedings 
of  said  court  therein,  to  the  end  that  this  cause  may  be 
reviewed  and  determined  by  this  court,  as  provided  for 
in  the  acts  of  the  general  assembly  of  the  State  of  Ten- 
nessee, being  chapter  82  of  the  Acts  of  1907,  and  that 
your  petitioner  have  such  other  and  further  relief  in 
the  premises  as  this  honorable  court  may  deem  proper 
and  in  conformity  with  said  act,  and  esi)ecially  that 
said  judgment  of  said  court  of  civil  appeals  on  said  case 
may  be  reversed  by  this  honorable  court,  and  that  the 
judgment  of  the  circuit  court  of  Davidson  county,  Tenn., 
herein  be  reversed,  and  the  case  dismissed,  and  that, 
pending  the  action  of  the  court  on  this  petition,  judg- 
ment and  execution  of  the  court  of  civil  appeals  be 
superseded. 

"Mavor  and  Citv  Council  of  Nashville, 

"By  A.  G.  EwiNG,  Jr.,  and  F.  M.  Garabd,  Attys 
for  Petitioner. 
"State  of  Tennessee,  Davidson  County: 

"A.  G.  Ewing,  Jr.,  makes  oath  and  says  that  he  is  the 
attorney  for  the  foregoing  mayor  and  city  council  of 
Nashville,  Tennessee,  in  the  case  named  in  the  foregoing 
petition,  and  that  the  allegations  in  said  petition  are 
true  to  the  best  of  his  knowledge  and  belief. 

A.  G.  EwiNd^  JR 
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"Sworn  and  subscribed  to  before  me  this  the  7th  day 
of  November,  1911. 

"J.  W.  Dashell, 
Notary  Public." 

In  the  answer  filed  to  the  petition  it  is  insisted : 

"The  i)etition  in  this  case  should  be  dismissed,  for  the 
reason  that  it  does  not  comply  with  chapter  82,  section 
8,  Acts  of  1907,  relating  to  petitions  for  certiorari.  That 
portion  of  said  act  here  relied  upon  reads  as  follows: 

"  ^Such  certiorari  shall  not  be  issued  after  a  lapse  of 
ninety  days  frona  the  final  decree  or  judgment  from  the 
court  of  civil  appeals;  and  it  shall  not  be  awarded  or 
issued  from  the  supreme  court,  except  upon  petition 
duly  sworn  to,  stating  the  substance  of  the  case  to  be 
decided,  accompanied  by  assignments  of  error,  or  errors, 
and  brief  in  support  thereof.' 

"The  present  petition  was  filed  within  ninety  days, 
and  was  duly  sworn  to,  but  the  substance  of  the  case  to 
be  decided  is  not  stated  at  all.  There  are  no  assignments 
of  error  set  out  in  the  petition^  and  there  is  no  brief  in 
support  thereof. 

"It  is  true  that  said  petition  refers  to  the  original  as- 
signments of  error  in  the  court  of  civil  appeals  for  a  fuU 
and  detailed  statement  of  the  case;  and  the  original  brief 
filed  in  the  court  of  civil  appeals  is  also  referred  to  in 
said  petition ;  but  there  are  no  assignments  of  error  in 
said  petition,  except  those  errors  assigned  in  the  court 
of  civil  appeals,  and  they  are  simply  referred  to  under 
paragraph  4  on  the  second  page  of  said  petition,  the 
same  being  set  out  on  pages  9  to  33  of  petitioner's  orig- 
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iiial  brief  filed  in  the  court  of  civil  appeals,  a  copy  of 
which  accompanies  the  record  in  this  cause. 

"Section  8  of  chapter  82,  Acts  of  1907,  after  setting 
out  what  the  petition  for  certiorari  must  contain,  as 
al)ove  shoAvn,  proceeds  further  as  follows : 

^'  ^In  such  case  and  when  the  writ  is  granted  the 
original  transcript  filed  in  the  court  of  ci\il  appeals 
shall  be  filed  in  the  supreme  court,  and  together  with 
said  petition  the  assignments  of  error,  the  briefs,  and 
writs  of  error  and  supersedeas,  when  issued,  shall  con- 
stitute the  record  in  the  supreme  court,'  etc. 

"Now,  we  do  not  understand  from  said  act  that  a  mere 
skeleton  petition,  containing  no  statement  of  the  case  to 
be  decided,  no  specific  assignment  of  errors,  no  specific 
errors  alleged  to  have  been  committed  by  the  court  of 
civil  appeals,  whose  action  this  court  is  called  upon  to 
review,  no  brief  or  argument  whatever,  except  such  as 
were  originally  filed  before  the  case  was  heard  by  the 
court  of  civil  appeals — we  do  not  understand  that  this 
sort  of  thing  meets  the  requirement  of  that  portion  of 
said  section  8  first  quoted  above.  That  is  to  say,  a  sim- 
ple recital  of  what  the  record  contains  is  no  compliance 
whatever  with  the  specific  requirements  of  the  act  in 
question.  The  last  quotation  from  said  act,  set  out 
supra,  designates  what  the  record  is  required  to  contain, 
and  what  proceedings  shall  be  made  a  part  of  the  record ; 
but  we  do  not  understand  that  a  petitioner  can  simply 
rely  upon  having  the  clerk  to  get  all  of  these  different 
parts  of  the  record  together  and  in  shape,  and  then  pre- 
sent them  to  this  court  in  a  skeleton  petition,  which  does 
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nothing  more  than  to  simply  cite  the  pages  of  the  record 
where  these  Yurious  proceedings  may  be  found. 

"In  other  words,  may  it  please  your  honors,  we  insist 
that,  before  the  WTits  of  certiorari  and  supersedeas 
should  be  issued,  a  party  applying  for  them  must  point 
out  some  specific  error,  or  errors,  committed  by  the 
court  of  civil  appeals,  and  must  support  his  insistence 
by  a  brief  and  argument,  specifically  pointing  to  the  par- 
ticular error,  or  errors,  complained  of.  This  is  what  the 
statute  requires  shall  be  done,  and,  certainly,  sound  rea- 
son and  justice  can  require  no  less.  Otherwise,  the  su- 
preme court  may  be  called  upon  to  retry  every  case  that 
is  disposed  of  by  the  court  of  civil  appeals  with  the 
vague  hope  that  the  former  court  may  arrive  at  a  con- 
clusion different  from  that  reached  by  the  latter  without 
reference  to  any  particular  error  which  the  latter  court 
may  have  committed. 

"This  practice,  if  tolerated,  simply  permits  a  litigant 
to  have  two  chances  to  win  upon  the  same  presentation. 
That  is  to  say,  he  files  his  assignments  of  error,  and  his 
brief  in  support  thereof,  in  the  court  of  civil  appeals, 
and  presses  ev^ery  argument  that  he  can  think  of  at  the 
trial  in  that  court,  and,  if  unsuccessful,  he  simply  pre- 
sents the  same  case,  the  same  record,  the  same  brief,  the 
same  bill  of  exceptions,  and  the  same  argument  to  tJie 
supreme  court,  without  reference  to  any  specific  error 
that  may  have  been  committed  by  the  court  of  civil  ap- 
peals.    .     •     .    Rutherford  &  Rutherford." 
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The  foregoing  excerpt  from  the  answer  to  the  petition 
presents  truly  and  correctly  the  objections  to  the  prac- 
tice followed  by  the  plaintiff  in  error. 

The  petition  must  within  its  four  corners  present  to 
the  supreme  court  a  case  which  will  enable  us  to  de- 
termine  whether  the  writs  applied  for  should  be  granted. 
It  must  not  be  demurrable.  It  must  state  a  case  for 
relief.  It  must  not  eke  out  the  statement  of  facts  by 
reference  to  any  other  paper.  It  must  not  attempt  to 
supply  an  assignment  of  errors  complained  of  by  refer- 
ence to  any  other  paper.  It  must  be  complete  in  itself. 
Upon  reading  the  petition,  if  we  find  that  it  fails  to  state 
a  case  for  relief,  it  is  our  duty  to  disallow  it,  without 
going  further  into  the  record.  If  it  does  state  a  case, 
then  we  examine  the  opinion  of  the  court  of  civil  ap- 
peals, and  the  record  and  the  briefs  of  opposing  counsel, 
for  the  purpose  of  ascertaining  whether  the  grounds 
stated  in  the  petition  are  sustained. 

The  purpose  of  the  legislature  in  creating  the  court  of 
civil  appeals  was  to  furnish  real  assistance  to  the  people 
of  the  State  in  having  their  appellate  business  speedily 
disposed  of.  That  court  is  composed  of  able  and  accom- 
plished judges,  and  their  work  is  always  well  done. 
While  many  cases  are  brought  from  that  court  to  the 
supreme  court  on  petitions  for  the  WTit  of  certiorari^  not 
more  than  eight  or  ten  out  ojf  one  hundred  of  such  peti- 
tions are  successful.  This  fact  alone  shows  how  sound 
is  the  work  of  the  court  of  civil  appeals. 

Before  filing  a  petition  for  certiorari  for  the  purpose 
of  transferring  a  case  from  the  court  of  civil  appeals  to 
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the  supreme  court,  there  should  be  on  the  part  of  coun- 
sel an  attentive  examination  of  the  opinion  of  the  court 
of  civil  appeals,  and  a  sedate  consideration  of  the  proba- 
bility of  obtaining  a  reversal.  If  such  practice  be  per- 
missible as  that  adopted  by  the  petitioner  in  the  present 
case,  then  the  work  of  the  court '  of  civil  appeals  is 
treated  as  merely  incidental,  and  the  petition  in  the  su- 
preme court  as  experimental.  It  is  easy  to  file  a  skeleton 
petition,  and  refer  for  a  statement  of  facts  and  of  the 
errors  complained  of,  and  for  the  arguments  to  sustain 
these  errors,  to  the  statement  of  facts,  assignments  of 
error,  and  briefs  filed  in  the  court  of  covil  appeals.  This 
requires  no  special  consideration  of  the  matters  to  be 
presented  by  the  application  to  the  supreme  court  for  re- 
lief. It  is  simply  saying,  in  general  terms:  "We  make 
the  same  objections  to  the  judgment  of  the  court  of  civil 
appeals  that  we  made  in  that  court  to  the  judgment  of 
the  trial  court."  Whereas,  the  proper  standpoint  from 
which  to  view  the  matter  is  an  attentive  consideration 
of  the  work  accomplished  by  the  court  of  civil  appeals 
in  the  particular  case,  and  a  careful  formulation  of  the 
objections  to  that  work.  If  this  course  should  be  pur- 
sued, there  would  be  a  far  less  number  of  inconsiderate 
petitions  filed. 

It  results  that  the  petition  in  the  present  case  must  be 
disallowed. 
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J.  W.  Brinkley  v.  State.* 
{Nashville.    December  Term,  1911.) 

1.  CONSTITUTIONAL  LAW.  Power  and  duty  of  courts  to 
declare  legislative  acts  void  for  imposing  excessive  bail,  ex- 
cessive fines,  and  cruel   and   unusual    punishments. 

While  our  supreme  court  has  never  declared  an  act  of  the  legis- 
lature to  be  void  under  our  constitutional  provision  (art.  1,  sec. 
16)  forbidding  excessive  bail,  excessive  fines,  and  cruel  and  un- 
usual punishments,  still  it  is  the  clear  weight  of  modern  authority 
that  the  courts  have  such  power,  and,  in  a  proper  case,  it  is 
their  duty,  to  declare  legislative  acts  void  under  said  consti- 
tutional provision.     {Post,  pp.  382,  383.) 

Constitution  cited  and  construed:     Art.  1,  cec.  16. 

Cases  cited  and  approved:  State  v.  Lasater,  9  Bax.,  587;  Parks 
V.  Railroad,  13  Lea,  8;  Loeb  v.  Jennings,  133  Ga.,  796.     . 

2.  SAIME.  Statute  mal<ing  federal  license  prima  facie  evidence 
of  sales  of  intoxicating  liquors  Is  not  unconstitutional  as' im- 
posing excessive  fines,  and  cruel  and  unusual  punisliments. 

The  statute  (Acts  1903,  ch.  355)  providing  thiEit  the  defendant's 
payment  of  the  internal  revenue  special  tax  as  a  retail  liquor 
dealer,  or  his  possession  of  an  internal  revenue  tax  stamp  as  a 
retail  liquor  dealer,  shall,  during  the  time  covered  by  such  pay- 
ment or  stamp,  be  prima  fade  evidence  of  sales  of  intoxicating 
liquors  within  the  meaning  of  the  law  prohibiting  the  sale  of 
intoxicating  liquors  within  four  miles  of  a  schoolhouse,  is  not 
unconstitutional  as  contrary  to  the  constitutional  provision  (art. 
1,  sec.  16)   forbidding  excessive  fines,  and  cruel  and  unusual 


♦Power  of  legislature  to  enact  prima  facie  rules  of  evidence  for 
criminal  cases,  see  note  in  2  L.  R.  A,  (N.  S.),  1007. 

As  to  statute  making  possession  of  liquor  prima  facie  evidence 
of  intent  to  violate  law  against  illegal  sale,  see  note  in  1  L.  R.  A. 
(N.  S.),  626. 
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punishments,  because  the  punishment  for  a  single  otfense  under 
the  statute  is  not  excessive,  or  cruel  and  unusual,  and  Is  not 
claimed  to  be  so,  and  while  a  person  may  be  indicted,  fined,  and 
punished  for  each  day  that  he  is  in  the  possession  of  the  revenue 
tax  stamp,  this  results  from  his  own  voluntary  act  in  being  In 
possession  of  the  tax  stamp  contrary  to  the  laws  of  the  State; 
for  a  person,  in  taking  out  such  federal  license,  is  not  seeking 
to  redress  any  wrong  done  him  in  his  person  or  property,  nor  is 
it  in  furtherance  of  his  right  to  pursue  an  occupation  guaranteed 
to  him  under  the  law,  and  the  license  can  be  surrendered  at  any 
time  and  the  penalties  of  the  law  avoided.     {Post,  pp.  378-384.) 

Acts  cited  and  construed:     Acts  1903,  ch.  355. 

Constitution  cited  and  construed:     Art.  1,  sec.  16. 

3.  SAME.  Same*  Statute  making  federal  license  prima  facie 
evidence  of  sales  of  Intoxicating  liquors  Is  not  unconstitu- 
flonal  as  vicious  class  legislation  In  excepting  druggists  and 
manufacturers  of  liquor. 

The  statute  (Acts  1903,  ch.  355),  whose  provisions  are  substan- 
tially stated  in  the  preceding  headnote,  is  not  unconstitutional 
as  vicious  class  legislation,  because  of  its  proviso  excepting 
from  its  provisions  those  having  such  revenue  license  for  the 
use  of  manufacturers,  druggists  or  others  in  manufacturing  or 
compounding,  or  otherwise  than  for  use  In  sale  at  retail  under 
State  laws,  since  it  Is  not  unlawful  for  druggists  to  sell  intox- 
icating liquors  for  other  than  beverage  purposes,  or  to  com- 
pound medicines  with  intoxicating  liquors,  and,  at  the  date  of 
the  passage  of  said  statute,  it  was  not  unlawful  to  manufacture 
intoxicating  liquors.  Instead  of  vitiating  the  act,  the  exception 
saves  it.     (Post,  pp.  378,  384.) 

Acts  cited  and  construed:     Acts  1903,  ch.  355. 

Constitution  construed  but  not  cited:     Art.  11,  sec.  8. 

Cases  cited  and. approved:  Kelly  v.  State,  123  Tenn.,  544;  Linds- 
ley  V.  Gas  Co.,  220  U.  S.,  78. 
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4.  SAME.  Legislative  power  to  prescribe  rules  of  evidence; 
statute  making  possession  of  federal  license  prima  facie  evi- 
dence  of  unlawful  sale  of  intoxicating  liquors  is  not  unconsti- 
tutional for  that  reason. 

The  statute  (Acts  1903,  eh.  355),  whose  proyisions  are  substan- 
tially stated  in  the  second  headnote,  is  not  unconstitutional  in 
making  the  payment  for  and  possession  of  a  federal  internal 
revenue  license  prima  facie  evidence  of  the  violation  of  the 
statute  prohibiting  the  sale  of  intoxicating  liquors  within  four 
miles  of  a  schoolhouse,  during  the  time  covered  by  such  license; 
for  legislation  prescribing  such  rules  of  evidence  is  within  the 
power  of  the  legislature,  since  there  is  a  direct  and  open  con- 
nection between  the  voluntary  possession  of  such  license  and  the 
fact  of  such  violation,  and  the  statute  gives  the  party  charged 
a  t&ir  opportunity  to  make  his  defense,  and  to  submit  all  of  his 
evidence  to  the  court  and  jury  to  be  weighed  by  them  upon  all 
the  evidence  within  his  control  and  properly  submitted.  (Post, 
pp.  384-386.) 

Acts  cited  and  construed:     Acts  1903,  ch.  355. 

Cases  cited  and  approved :  Home  v.  Railroad,  1  Gold.,  72 ;  Diamond 
v.  State,  123  Tenn.,  348;  Adams  v.* New  York,  192  U.  S.,  585; 
Railroad  v.  Turnipseed,  219  U.  S.,  42;  Meadowcroft  v.  People, 
163  111.,  56;  Commissioners  v.  Merchant,  103  N.  Y.,  143;  People  v. 
Cannon,  139  N.  Y.,  32;  State  v.  Thomas,  144  Ala.,  77. 

5.  INTOXICATING  LIQUORS.  Internal  revenue  license  is  com- 
petent evidence  for  tiie  period  covered  by  its  duration  as 
determined  from  the  amount  paid  and  the  date  it  became 
effective. 

In  a  prosecution  for  the  unlawful  sale  of  intoxicating  liquors  as  a 
beverage  within  four  miles  of  a  schoolhouse  where  school  is 
kept,  charged  to  have  been  made  on  the  20th  day  of  October, 
1910,  a  certificate  of  the  collector  of  internal  revenue  for  the 
federal  government  that  the  accused  had  paid  the  internal  reve- 
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nue  special  tax  as  a  retail  liquor  dealer,  that  his  license  was 
in  effect  from  September  10,  1910,  and  that  he  paid  a  certain 
sum  which  under  the  law  would  indisputably  extend  the  time 
for  which  he  paid  beyond  October  20,  1910,  the  date  laid  in  the 
indictment,  was  competent  and  admissible  in  evidence,  although 
the  certificate  did  not  expressly  show  the  duration  of  the  period 
covered  by  the  license.     (Post,  pp.  386,  387.) 

Acts  cited  and  construed:     Acts  1909,  ch.  384. 

6.  SAME,  internal  revenue  license  for  retail  sale  of  malt  liquor 
Is  prima  facie  evidence  of  unlawful  sales  of  malt  Intoxicating 
liquors  only;  accurate  charge  of  court  so  stating;   liquors— 

* 

spirituous,  vinous,  and  malt.  ^ 

In  a  prosecution  for  the  unlawful  sale  of  intoxicating  liquors  as 
a  beverage  within  four  miles  of  a  schoolhouse  where  school  is 
kept,  the  trial  judge's  charge,  stating  that  the  payment  by  de- 
fendant of  the  internal  revenue  special  tax  for  license  as  a  retail 
liquor  dealer  was  prima  facie  evidence  of.  sales  of  intoxicating 
liquors  in  violation  of  the  said  four  mile  law,  during  the  time 
covered  by  such  license,  defining  the  terms  "liquor,"  "spirituous 
liquor,"  "vinous  liquor,"  and  "malt  liquor,"  stating  that  an  inter- 
nal revenue  license  for  the  sale  of  malt  liquors  was  prima  facie 
evidence  only  of  the  unlawful  sales  of  malt  intoxicating  liquors, 
during  the  time  he  possessed  such  federal  license,  but  not  prima 
facie  evidence  of  the  unlawful  sales  of  spirituous  or  vinous 
intoxicating  liquors;  but  that  the  presumption  arising  from  the 
possession  of  such  license  might  be  rebutted,  and  instructing 
the  jury  to  find  the  accused  guilty,  if  they  believed  from  the 
evidence  beyond  a  reasonable  doubt  that  he  had  retailed  or  sold 
malt  intoxicating  liquors  as  charged  in  the  indictment,  and  to 
find  him  not  guilty  if  there  was  a  reasonable  doubt  in  their 
minds  as  to  the  guilt  of  the  accused,  was  held  to  be  a  plain, 
clear,  and  accurate  statement  of  the  meaning  of  the  statute 
(Acts  1903,  ch.  355),  making  the  payment  of  an  internal  revenue 
tax  prim^  facie  evidence  of  the  unlawful  sale  of  intoxicating 
liquors  in  violation  of  the  four  mile  law,  as  applied  to  the  facts 
in  the  case.     {Post,  pp.  380,  381,  387.) 
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7.  SAME.  Burden  Is  cast  upon  accused  by  payjnent  of  Internal 
revenue  tax  and  by  conviction  to  show  his  innocence  is  not 
removed  by  showing  absence  of  s^es  of  Intoxicants,  when. 

In  a  prosecution  for  the  unlawful  sale  of  Intoxicating  liquors  as 
a  beverage  within  four  miles  of  a  schoolhouse  where  school  Is 
kept,  the  testimony  of  five  or  six  witnesses  that  they  had  patron- 
ized the  accused,  and  had  never  purchased  Intoxicants  from  him; 
the  fact  that  no  Intoxicating  liquors  were  In  his  possession  when 
his  place  of  business  was  closed  under  a  distress  warrant;  and 
the  fact  that  he  was  In  possession  of  nonlntoxlcatlng  beverages, 
do  not,  on  appeal  by  the  accused  from  a  verdict  and  judgment 
of  conviction,  rebut  the  presumption  of  guilt  arising  from  his 
payment  of  the  federal  Internal  revenue  tax  as  a  retail  liquor 
dealer,  In  the  absence  of  the  testimony  of  the  accused  himself 
or  of  any  one  who  was  in  charge  of  the  buslnesc  for  him,  since 
the  verdict  and  judgment  of  conviction  and  the  statute  (Acts 
1903,  ch.  355),  making  the  payment  of  such  tax  prima  facie  evi- 
dence of  a  violation  of  the  four  mile  law,  both  cast  upon  the 
accused  the  burden  of  showing  his  Innocence.     {Post,  p.  388.) 

Acts  cited  and  construed:     Acts  1903,  ch.  355. 

8.  CRIMINAL  LAW.  Burden  is  upon  the  accused  to  show  his 
innocence  In  the  supreme  court. 

The  Inquiry  In  the  supreme  court  is  not  whether  the  accused  is 
guilty,  but  whether  he  Is  innocent;  for  the  burden  of  showing 
his  innocence  is  cast  upon  him  by  the  verdict  of  guilty,  approved 
by  the  trial  judge.     {Post,  p.  388.) 

9.  SAME.  Former  acquittal  cannot  be  pleaded  in  bar  of  subse- 
quent prosecution  for  a  similar  offense  on  a  subsequent  date 
where  conviction  is  sought  upon  ground  of  possession  of 
federal  license  to  sell  liquors,  when. 

In  a  prosecution  for  the  unlawful  sale  of  Intoxicating  liquors  as 
a  beverage  within  four  miles  of  a  schoolhouse  where  school  is 
kept,  made  by  a  person  who  had  paid  the  federal  internal  reve- 
nue tax  as  a  retail  liquor  dealer,  a  former  acquittal  of  a  simi- 
lar offense  charged  to  have  been  committed  on  a  different  day; 
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given  because  the  State  offered  no  evidence  to  show  that  the 
place  of  business  of  the  accused  was  within  four  miles  of  a 
schoolhouse,  and  pleadM  as  a  defense  in  bar  of  the  prosecution, 
was  properly  overruled  by  the  trial  Judge,  since,  under  the  stat- 
ute (Acts  1903,  ch.  355),  making  the  payment  of  such  special 
tax  prima  facie  evidence  of  the  violation  of  the  said  four  mile 
law,  the  accused  is  presumed  to  be  guilty,  and  may  be  convicted, 
of  a  separate  offense  for  each  day  of  the  time  covered  by  the 
payment  of  such  special  tax.     (Postf  pp.  388,  389.) 


FROM  WARREN. 


Appeal  from  the  Circuit  Court  of  Warren  County. 
EwiN  L.  Davis,  Judge. 

Jno.  L.  Willis,  for  Brinkley. 

Attobney-Gbneral  Catbs,  for  State. 


Mr.  Justice  Lansden  delivered  the  opinion  of  the 
Court. 

The  plaintiff  in  error  was  indicted  in  the  circuit  court 
of  Warren  county  at  its  May  term,  1911,  for  the  unlaw- 
ful sale  of  intoxicating  liquors  as  a  beverage  within  four 
miles  of  a  schoolhouse  Avhere  school  is  kept  The  defend- 
ant filed  a  plea  of  former  acquittal,  and,  upon  the  de- 
termination of  the  issues  raised  by  this  plea  against  him 
by  the  trial  judge  without  the  intervention  of  a  jury,  he 
entered  his  plea  of  not  guilty.    A  trial  was  had  by  the 
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court  and  jury,  which  resulted  in  a  verdict  of  guilty, 
and  a  judgment  of  fine  and  imprisonment,  from  which 
he  has  appealed  and  assigned  errors.  On  the  trial  before 
the  jury,  the  State  offered  in  evidence  a  copy  of  the 
record  in  the  office  of  the  internal  revenue  collector  of 
the  United  States  for  the  district  of  Tennessee,  showing 
that  the  plaintiff  in  error  had  paid  the  internal  revenue 
special  tax  as  a  retail  malt  liquor  dealer  on  Main  street, 
McMinnville,  Tennessee,  from  September  1,  1910,  to 
June  30, 1911.  This  record,  together  with  proof  that  the 
place  of  business  of  the  plaintiff  in  error  was  within  four 
miles  of  a  schoolhouse  where  school  is  kept,  is  all  the 
proof  that  was  offered  in  behalf  of  the  State.  Plaintiff 
in  error  did  not  testify  in  his  own  behalf,  but  introduced 
the  county  court  clerk,  who  testified  that  he  issued  a  dis- 
tress warrant  against  the  plaintiff  in  error,  which  was 
placed  in  the  hands  of  the  sheriff,  and  the  plaintiff  in 
error's  place  of  business  was  closed  by  the  sheriff  on 
Saturday,  November  5,  1910,  and  the  sheriff  locked  up 
the  house,  and  on  the  following  Monday,  November  7th, 
the  witness  and  others  invoiced  the  stock  of  goods  of 
the  plaintiff  in  error  found  in  his  place  of  business. 
There  was  a  stock  of  beerette,  coca-cola,  soda  fount,  ice 
box,  glasses,  counter  or  bar,  whch  looked  like  an  old 
saloon  bar,  a  mirror,  two  pool  tables,  and  a  screen  in 
front  of  the  door.  The  counter  was  up  towards  the  front 
door,  and  the  poolroom  in  the  rear  of  the  house.  No  in- 
toxicating liquors  were  found.  Two  or  three  empty 
wtisky  bottles  were  found  upstairs  in  plaintiff  in  error's 
house,  where  there  w^as  a  bed.    The  beerette  looked  and 
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tasted  like  beer,  according  to  the  evidenc  of  plaintiff  in 
error's  witnesses;  but  there  is  no  proof  that  it  was  in- 
toxicating. 

Chapter  355,  acts  of  1903,  provides  in  the  first  section 
thereof  as  follows : 

"That  in  all  prosecutions  for  a  violation  of  the  law 
prohibiting  the  sale  of  intoxicating  liquors  within  four 
miles  of  a  school  house,  commonly  known  as  the  "four 
mile  law,"  the  fact  that  defendant  has  paid  the  internal 
revenue  si)ecial  tax,  as  a  retail  liquor  dealer  or  is  in  pos- 
session of  an  internal  revenue  tax  stamp  as  a  retail 
liquor  dealer,  shall  be  prima  facie  evidence  of  sales  of 
intoxicating  liquors  within  the  meaning  of  the  four  mile 
law,  during  the  time  for  which  he  has  paid  the  internal 
revenue  special  tax,  or  that  is  covered  by  the  internal 
revenue  special  tax  stamp  possessed  by  him :  Provided, 
revenue  license  in  this  act  shall  not  be  construed  to 
mean  license  for  use  of  manufacturers  and  druggists  or 
others  in  manufacturing  or  compounding  or  otherwise 
than  for  use  in  sale  at  retail  under  State  law." 

Chapter  384  of  the  Acts  of  1909  provides  in  the  first 
section  thereof  as  follows : 

"That  in  all  prosecutions  for  violation  of  the  laws  of 
this  State  prohibiting  the  sale  of  intoxicating  liquors, 
copies  of  the  records  in  the  office  of  the  internal  reve- 
nue collector  of  the  United  States  for  the  district  of 
Tennessee,  showing  that  the  defendant  has  paid  the  in- 
ternal revenue  special  tax  as  a  liquor  dealer,  or  showing 
the  issuance  to  the  defendant  of  an  internal  revenue 
special  tax  stamp,  shall  be  admitted  as  competent  evi- 
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dence,  when  such  copies  are  certified  to  be  full,  true  and 
complete  by  the  district  internal  revenue  collector." 

Copy  of  the  record  from  the  office  of  the  internal 
revenue  collector,  introduced  by  the  State  and  relied 
upon  as  making  a  prima  facie  case  of  guilt,  is  as  follows : 

"Name,  Brinkley,  J.  W.  Business,  retail  malt  liquor 
dealer.  Place,  McMinnville,  Tenn.,  Main  street  From 
what  time,  September  1" — 10.  Amount  of  tax,  |16.67. 
Date  of  payment  or  issue  of  certificate,  Sept^  30^10. 
Serial  number  of  stamp,  12504." 

"I,  W.  A.  Dunlap,  collector  of  internal  revenue  for 
the  district  of  Tennessee,  hereby  certify  that  the  fore- 
going is  a  full,  true,  and  complete  copy  of  entries  on 
record  10  in  my  office,  showing  the  payment  by  special 
tax  payers  in  Warren  county  of  special  tax  of  liquor 
dealers  for  the  period  from  July,  1910,  to  June  30, 1911. 

"Witness  my  hand  and  seal  of  office,  at  office  in  the 
city  of  Nashville,  Tennessee,  this  5th  day  of  August, 
1911. 

"W.  A.  Dunlap^ 
'^Collector  of  Internal  Revenue,  Dist.  of  Tenn., 

"By  E.  S.  Priest,  Chief  Clerk." 

The  learned  trial  judge  gave  the  following  instruc- 
tions to  the  jury : 

"The  State  has  introduced  and  read  to  you  a  certified 
transcript  of  the  record  of  the  issuance  of  federal  liquor 
license  or  tax  stamp  in  Warren  county,  Tenn.,  and  I  in- 
struct you  that  this  transcript  is  competent  evidence, 
and  that  it  shows  that  the  defendant  on  September  30, 
1910,  paid  f  16.67  for,  and  received,  a  certificate  from 
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the  United  States  government  authorizing  him  to  engage 
in  the  business  of  a  retail  malt  liquor  dealer  on  Main 
street,  in  McMinnville,  Tenn.,  from  September  1,  1910, 
to  June  30, 1911. 

"I  further  instruct  you,  in  the  language  of  the  statute', 
chapter  355  of  tlie  Acts  of  1903,  that  in  all  prosecutions 
for  a  violation  of  the  law  prohibiting  the  sale  of  intoxi- 
cating liquors  within  four  miles  of  a  schoolhouse,  com- 
monly known  as  the  four  mile  law,  the  fact  that  defend- 
ant has  paid  the  internal  revenue  special  tax  as  a  retail 
liquor  dealer,  or  is  in  possession  of  an  internal  revenue 
tax  stamp  as  a  retail  liquor  dealer,  shall  be  prima  facie 
evidence  of  sales  of  intoxicating  liquor  within  the  mean- 
ing of  the  four  mile  law,  during  the  time  for  which  he 
has  paid  the  internal  revenue  special  tax,  or  that  is 
covered  by  the  internal  re\t?nue  special  tax  stamp  pos- 
sessed by  him. 

**I  furtlier  instruct  you  that  the  term  liquor,*  used  in 
said  statute,  is  a  general  term,  comprehending  and  in- 
cluding the  different  kinds  of  intoxicating  liquors, 
which  are  classed  and  designated  as  spirituous,  vinous, 
and  malt  intoxicating  liquors,  as  charged  in  the  indict- 
ment in  this  cause.  What  is  meant  by  'spirituous 
liquors'  is  distilled  liquor,  such  as  wiiisky  and  brandy ; 
what  is  meant  by  'vinous  liquors'  is  liquor  made  from 
the  grape,  etc.,  such  as  wine;  and  what  is  meant  by  'malt 
liquors'  is  liquor  made  from  malt,  such  as  beer,  malt, 
etc. 

"Consequently  you  are  instructed  that  the  federal  in- 
ternal revenue  special  tax  stamp  shown  to  have  been  is- 
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sued  to  defendant  merely  authorized  him  to  sell  malt 
liquor;  and,  while  the  possession  of  such  a  license  is 
prima  facie  evidence  of  sales  of  malt  intoxicating  liquors 
during  the  time  he  possessed  such  federal  license,  yet  it 
.  is  not  prima  facie  evidence  of  sales  of  spirituous  or 

}    '  vinous  liquors,  or  that  he  exercised  the  privilege  of  a 

dealer  in  spirituous  or  vinous  intoxicating  liquors. 

*^However,  you  are  instructed  that  such  presumption 
arising  from  the  possession  of  federal  license  or  internal 
revenue  special  tax  stamp  may  be  rebutted  by  such  proof 
as  satisfies  you  that  the  defendant  did  not  make  any 

m 

sales  of  malt  intoxicating  liquor  on  the  date  charged  in 
the  indictment,  or  by  such  proof  as  raises  in  your  minds 
a  reasonable  doubt  as  to  whether  he  made  such  sales  on 
the  date  stated. 

"Applying  the  law  to  the  facts  in  this  case,  you  are  in- 
structed that  if  you  find  from  the  proof,  and  believe  be- 
yond a  reasonable  doubt,  that  the  defendant  retailed  or 
sold  malt  intoxicating  liquors  on  the  date  charged  in  the 
indictment,  and  in  Warren  county,  Tenn.,  and  within 
four  miles  of  a  schoolhouse  where  a  school  was  kept, 
then  he  would  be  guilty  as  charged,  and  you  should  so 
find. 

"On  the  other  hand,  if  there  is  a  reasonable  doubt  in 
your  minds  as  to  defendant's  guilt  as  charged,  you 
should  acquit  him." 

The  assignments  in  the  court,  which  will  be  con- 
sidered in  this  opinion,  are  that  chapter  355,  Acts  of 
1903,  is  unconstitutional,  because  it  violated  section  16 
of  article  1  of  the  constitution  of  this  State,  forbidding 
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excesshie  bail,  excessive  fines,  and  cruel  or  unusual 
punishments.  For  this  reason,  it  is  said  that  a  person 
may  be  conyicted  and  imprisoned  for  life  by  such  evi- 
dence for  a  series  of  small  misdemeanors,  providing  for 
a  jail  sentence  of  six  months,  if  he  should  have  such 
license  issued  to  him  for  six  months  or  more,  because  an 
indictment  would  lie,  and  a  conviction  could  be  had, 
upon  the  evidence  of  the  license  for  each  day  during  the 
period  the  license  had  to  run,  and  also  because  the  legis- 
lature has  no  power  by  legislative  act  to  declare  the  pos- 
session of  such  a  license  to  be  prima  facie  evidence  of 
guilt,  as  this  w^ould,  in  effect,  be  declaring  a  thing  to  be 
that  which  in  truth  and  in  fact  it  is  not. 

It  is  also  said  this  legislation  is  unconstitutional  as 
class  legislation,  because  it  excepts  from  its  provisions 
druggists  and  others  who  handle  it  and  manufacturers 
who  make  intoxicating  liquors. 

1.  This  court  has  never  declared  void  an  act  of  the  leg- 
islature under  the  sixteenth  section  of  the  Bill  of  Rights, 
forbidding  excessive  bail,  excessive  fines,  and  cruel  and 
unusual  punishments,  in  any  reported  case  known  to  us. 
In  State  v.  Lasater,  9  Baxt.,  587,  the  power  of  the  court 
to  do  so  in  any  case  was  doubted,  but  not  determined. 
In  Parks  v.  Railroad  Co.,  13  Lea,  8,  49  Am.  Rep.,  655, 
the  power  of  the  court  to  declare  such  a  statute  void  was 
assumed  in  the  opinion  of  Cooper,  J.,  but  not  decided. 
However,  we  think  that  the  profession  generally  under- 
stands, and  the  clear  weight  of  modern  authority  is,  that 
the  courts  have  such  power  under  section  16  of  the  Bill 
of  Rights,  and  in  a  proper  case  presenting  the  question, 
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it  would  be  their  undoubted  duty  to  do  so.  Loeb  v.  Jen- 
nings, 133  Ga.,  796,  67  S.  E.,  101 ;  18  Am.  &  Eng.  Ann. 
Cos.,  376.  Still,  under  all  of  the  authorities,  it  cannot  be 
doubted  that  the  act  assailed  in  this  case  does  not  fall 
within  the  prohibition  of  this  section  of  the  constitu- 
tion. 

Plaintiff  in  error,  in  taking  out  the  federal  license  au- 
thorizing him  to  retail  malt  liquor,  was  not  seeking  to 
redress  any  wrong  done  him  in  his  person  or  property, 
nor  was  it  in  furtherance  of  his  right  to  pursue  an  occu- 
pation guaranteed  him  under  the  law.  The  license  was 
taken  with  full  knowledge  upon  his  part  that  the  act  of 
paying  the  fees,  or  being  possession  of  the  stamp,  would 
raise  a  presumption  suflScient  to  support  a  conviction  of 
crime  under  the  laws  of  this  State.  While  the  license 
would  protect  him  against  the  federal  government  in  the 
pursuit  of  the  occupation  authorized  by  it  under  the 
laws  of  that  government,  it  at  the  same  time  brought 
him  into  direct  conflict  with  the  laws  of  this  State,  and 
created  a  presumption  that  he  was  violating  the  law 
against  the  sale  of  intoxicants.  The  mere  fact  that  he 
might  be  indicted,  fined,  and  punished  for  each  day  that 
he  was  in  possession  of  the  license  does  not  make  the 
fines  excessive,  or  the  punishment  cruel  and  unusual. 
The  conditions  which  produce  the  fines  and  punishments 
are  created  by  his  act  alone.  A  fine  and  imprisonment 
for  a  single  offense  under  this  statute  is  not  claimed  to 
be  excessive,  or  cruel  and  unusual.  Whether  there 
should  be  other  fines  and  imprisonments  is  wholly  with- 
in the  power  of  plaintiff  in  error.    Therefore,  if  the  con- 
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tinned  violation  of  this  law  should  result  in  excessive 
fines  and  cruel  and  unusual  punishments,  it  is  not  the 
act  of  the  government,  but  is  the  voluntary  act  of  plain 
tiff  in  error.  The  license  could  be  surrendered  at  any 
time  and  the  penalties  of  the  law  avoided. 

2.  This  act  is  not  vicious  class  legislation,  because  of 
•  the  exception  in  favor  of   druggists    and    others   who 

handle  intoxicating  liquors  and  manufacturers  who 
make  them.  It  is  not  unlawful  for  druggists  to  sell  foi: 
other  than  beverage  purposes,  or  to  compound  medicines 
with  intoxicating  liquors,  and,  at  the  date  of  the  pas- 
sage of  this  act,  it  was  not  unlawful  for  manufacturers 
to  make  them.  Instead  of  vitiating  the  act,  the  excep- 
tion saves  it.  The  legislature  could  not  have  made  the 
possession  of  a  license  from  the  federal  government 
prima  facie  evidence  of  guilt,  when  the  thing  authorized 
by  the  federal  government  was  likewise  authorized  by 
the  State  gov^ernment.  There  was  no  law  to  violate,  and 
no  crime  to  commit,  by  druggists  and  manufacturers, 
by  the  mere  fact  of  handling  and  compounding  by  the 
one  and  manufacturing  intoxicating  liquors  by  the  other. 
KcUy  V.  State,  123  Tenn.,  544,  132  S.  W.,  193;  lAndsley 
V.  National  Carbonic  Gas  Co.,  220  U.  S.,  78,  31  Sup.  Ct, 
337,  55  L.  Ed.,  377,  and  authorities  there  cited. 

3.  It  is  not  beyond  the  power  of  the  legislature  to  de- 
clare the  possession  of  federal  internal  revenue  license 

m 

by  one  engaged  in  business  within  four  miles  of  a  school- 
house  where  school  is  kept  prima  facie  evidence  of  guilt 
under  an  indictment  for  violating  the  four-mile  law.  A 
similar  statute  was  held  valid  by  this  court  in  Diamond 
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V.  State,  123  Tenn.,  348,  131  S.  W.,  666.  The  general 
power  of  the  legislature  to  prescribe  rules  of  evidence 
and  methods  of  proof  can  no  longer  be  doubted  under 

j  modern  authority.    That  this   power  has  its   constitu- 

tional limitations  was    stated   in    Diamond   v.    State, 

►  supra.    Such  a  law,  having  for  its  effect  a  denial  of  the 

party  charged  of  the  right  to  rebut  and  overcome  the 
presumption  created  by  it,  would  be  void.  So  would  a 
law  which  made  an  act  pj'ima  facie  evidence  of  crime 
over  which  the  party  charged  had  no  control,  and  with 
which  he  had  no  connection ;  or  which  made  an  act  prima 

I  facie  evidence  of  crime  which  had  no    relation    to    a 

I  criminal  act,  and  no  tendency  of  itself  to  pro\ie  the  ulti- 

mate fact  of  guilt.  But  so  long  as  such  a  law  leaves  the 
party  charged  fair  opportunity  to  make  his  defense,  and 
to  submit  all  the  facts  to  the  court  and  jury,  to  be 
weighed  by  them  upon  all  evidence  within  his  control 
legitimately  bearing  upon  them,  and  so  long  as  the  fact 
from  which  guilt  is  to  be  inferred  has  a  direct  and  open 
connection  with  the  ultimate  fact  of  guilt,  it  is  not  vio- 
lative of  any  constitutional  right  of  the  accused. 
Meadowcroft  v.  People,  163  111.,  56,  45  N.  E.,  991,  35  L. 
R.  A.,  176,  54  Am.  St.  Rep.,  447;  Auburn  Excise  Com'rs 
v.  Merchant,  103  N.  Y.,  143,  8  N.  E.,  484,  57  A.  M.  Rep., 
705;  People  v.  Cannon,  139  N.  Y.,  32,  34  N.  E.,  759,  36 
Am.  St.  Rep.,  668;  Adams  v.  N,  Y,,  192  U.  S.,  585,  24 
Sup.  Ct.,  372,  48  L.  Ed.,  575;  Home  v.  Memphis  d  0.  R. 
Co.,  1  Cold.,  72;  State  v.  Thomas,  144  Ala.,  77,  40  South., 
-  271,  2  L.  R.  A.  (N.  S.),  1011,  113  Am.  St.  Rep.,  17,  6 
Am.  &  Eng.  Ann.  Cas.,  744 ;  M.,  J.  £  K.  C.  R.  Co.  v.  Tur- 

126  Tenn. — 25 
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nipseed,  219  U.  S.,  42,  31  Sup.  Ct.,  137,  55  L.  Ed.,  80,  32 
L.  R.  A.  (N.  S.),226. 

In  the  last  case  cited,  Mr.  Justice  Lurton,  speaking 
for  the  court,  stated  the  rule  thus : 

**The  law  of  evidence  is  full  of  presumptions  either  of 
fact  or  law.  The  former  are,  of  course,  disputable,  and 
the  strength  of  any  inference  of  one  fact  from  proof  of 
another  depends  upon  the  generality  of  the  experience 
upon  which  it  is  founded.    .    .    . 

"Legislation  providing  that  proof  of  one  fact  shall 
constitute  prima  facie  evidence  of  the  main  fact  in  issue 
is  but  to  enact  a  rule  of  evidence,  and  quite  within  the 
general  power  of  government.  Statutes,  national  and 
State,  dealing  with  such  methods  of  proof  in  both  civil 
and  criminal  cases,  abound,  and  the  decisions  upholding 
them  are  numerous." 

There  is  a  direct  and  open  connection  between  the  pos- 
session of  a  federal  license  authorizing  the  retail  sale  of 
intoxicating  liquors  and  the  ultimate  fact  of  such  sale. 
The  interests  of  men  are  such,  and  experience  teaches, 
that  they  do  not  ordinarily  incur  the  expense  and  trouble 
of  procuring  license  to  engage  in  the  sale  of  intoxicants, 
unless  they  intend  to  do  so.  Apart  from  the  statute 
making  the  possession  of  such  license  prima  facie  evi- 
dence of  the  fact  of  a  sale,  the  inference  might  well  be 
drawn,  in  the  absence  of  all  rebutting  proof,  that  one 
who  pays  the  fees  and  possesses  himself  of  such  license 
is  engaged  in  the  sale  of  intoxicants. 

4.  The  sale  laid  in  the  presentment  is  of  date  October 
20,  1910.    It  was  objected  at  the  trial  below  that  the 
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certificate  of  the  collector  of  internal  revenue  could  not 
be  considered  as  part  of  the  record  authorized  by  chap- 
ter 384,  Acts  of  1909*,  as  evidence  that  plnintifif  in  error 
had  paid  the  internal  revenue  special  t^x  as  a  liquor 
dealer,  and  that  the  copy  of  the  record  to  which  the  cer* 
tificate  is  attached  fails  to  show  that  the  tax  had  been 
paid  for  the  time  covering  the  date  alleged  in  the  pre- 
sentment. This  exception  is  immaterial.  The  record 
produced,  to  which  there  is  no  exception,  shows  that  the 
beginning  of  plaintiff  in  error's  license  was  September 
l6,  1910,  and  the  amount  paid  was  |16.67,  which,  under 
the  law,  would  indisputably  extend  the  time  beyond  Oc- 
tober 20th,  the  date  laid  in  the  indictment.  In  addition, 
the  trial  judge  charged  the  jury,  without  exception,  that 
the  transcript  of  the  record  showing  the  issuance  of  the 
federal  liquor  license,  or  tax  stamp,  to  plaintiff  in  error 
"shows  that  the  defendant  on  September  10,  1910,  paid 
fl6.67  for,  and  received,  a  certificate  from  the  United 
States  government,  authorizing  him  to  engage  in  the 
business  of  a  retail  malt  liquor  dealer,"  etc.,  and  there 
is  no  assignment  of  error  to  this  part  of  the  charge  in 
this  court.  But,  as  stated,  we  think  the  trial  judge  cor- 
rectly construed  the  meaning  of  the  record. 

5.  We  have  fully  set  out  in  this  opinion  the  charge 
of  the  learned  circuit  judge  construing  chapter  355, 
Acts  of  1903,  because  it  is  a  plain,  clear,  accurate  state- 
ment of  the  meaning  of  that  statute  as  applied  to  the 
facts  of  this  case.  The  meaning  of  the  statute  is  so 
obvious,  and  is  so  clearly  stated  in  the  charge  of  his 
honor,  that  nothing  can  be  added  to  strengthen  it. 
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6.  It  is  earnestly  insisted  that  the  evidence  stated  in 
this  opinion  rebuts  the  prima  facie  ease  made  against 
the  plaintiff  in  error  by  the  introduction  of  the  record 
showing  the  payment  of  the  stamp  t^x  to  the  federal 
government.  All  of  the  testimony  offered  by  plaintiff  in 
error  amounts  to  nothing  more  than  a  failure  to  show 
that  a  sale  was  made.  The  fact  that  five  or  six  witnesses 
say  that  they  have  patronized  him,  and  never  purchased 
intoxicants  from  him ;  the  fact  that  he  had  no  intoxicat- 
ing liquors  in  stock  at  the  time  his  house  was  closed  un- 
der the  distress  warrant;  the  fact  that  he  was  in  posses- 
sion of  non intoxicating  beverages — all  of  these  facts  do 
not  prove,  and  can  hardly  be  said  to  tend  to  prove,  that 
he  had  not  sold  intoxicating  liquors  within  four  miles 
of  a  schoolhouse.  The  inquiry  in  this  court  is  not 
whether  he  is  guilty,  but  whether  he  is  innocent.  The 
burden  of  showing  this  is  cast  upon  him,  not  only  by  the 
verdict  of  the  jury,  approved  by  the  circuit  judge,  but 
also  by  the  statute  which  expressly  makes  the  posses- 
sion of  the  retail  liquor  dealer's  license,  or  the  payment 
of  the  stamp  tax,  prima  facie  evidence  of  guilt.  It  is 
not  even  shown  that  plaintiff  in  error  is  a  man  of  good 
character,  and  therefore  his  character  cannot  be  a  wit- 
ness for  him  to  rebut  the  case  made  by  the  State.  He 
does  not  testifv  himself,  nor  does  anv  one  testifv  who 
had  charge  of  the  business  and  conducted  all  of  the  sales 
made  bv  and  for  him. 

7.  It  appears  that  plaintiff  in  error  was  indicted 
prior  to  the  return  of  the  presentment  in  this  case  for 
the  same  offense,  and  that,  upon  the  trial  before  the  cir- 
cuit judge  without  the  intervention  of  a  jury,  the  State 
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offered  as  evidence  the  record  hereinbefore  set  out,  with- 
out producing  any  evidence  that  i>laintiflf  in  error's  place 
of  business  was  within  four  miles  of  a  schoolhouse.  The 
circuit  judge  acquitted  the  defendant  upon  the  ground 
that  it  was  not  shown  that  his  place  of  business  was 
within  four  miles  of  a  schoolhouse.  This  judgment  was 
pleaded  in  this  case  in  bar  of  this  prosecution. 
The  trial  judge  ovxirruled  the  plea,  and  in  this 
he  was  correct.  As  insisted  by  counsel  for  plaintiff 
in  error  under  another  assignment,  he  is  guilty  of  an 
offense  for  every  day  of  the  time  covered  by  the  payment 
of  the  special  stamp  tax;  and  each  day  that  he  claims 
the  privilege  granted  and  the  immunities  guaranteed  by 
the  payment  of  this  tax  is  prima  facie  evidence  of  a  sepa- 
rate offense.  The  first  presentment  charged  that  the 
defendant  was  guilty  of  violating  the  four-mile  law  on 

the day  of  September,  1910,  and  the  presentment 

in  the  case  in  hand  charged  that  he  was  guilty  of  the 

same  offense  on  the  20th  dav  of  October,  1910.  This 
is  a  continuing  offense,  and  the  determination  that  he 
was  not  guilty  on  one  day  is  not  a  bar  to  a  prosecution 
for  the  same  offense  alleged  to  have  been  committed 
upon  another  and  different  day.  This  is  conceded  by 
counsel,  in  effect,  when  it  is  urged  here  that  the  act  of 
1903  violates  section  16  of  the  Bill  of  Rights,  because 
plaintiff  in  error  may  be  convicted  of  an  offense  for  every 
day  covered  by  the  period  of  time  for  which  he  paid  the 
special  stamp  tax.  A  mere  statement  of  the  proposition 
is  its  own  answer. 

There  is  no  error  in  the    record,    and    the    case    is 
affirmed. 
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C.  D.  Bailey,  Clerk^  for  the  use  of  the  State,  v. 

GusTAvus  A.  Henry. 

{Nasht'ilh.    December  Term,  191 1.) 

1.  INHERITANCE  TAXES.  Statute  to  be  strictly  construed 
against  State  and  in  favor  of  taxpayer. 

The  statute  (Acts  1893,  ch.  174),  imposing  inheritance  taxes,  must 
be  strictly  construed  against  the  State  and  in  favor  of  the  tax- 
payer.    (Post,  p.  396.) 

Acts  cited  and  construed:     Acts  1895,  ch.  174. 

Cases  cited  and  approved:  State  v.  Alston,  94  Tenn.,  674;  English 
V.  Crenshaw,  120  Tenn.,  531;  Knox  v.  Emerson,  123  Tenn.,  409; 
Crenshaw  v.  Moore,  124  Tenn.,  528. 

2.  SAME.  On  estates  passing  under  will  or  statute  only  where 
decedent  was  seized  or  possessed  of  the  whole  estate  at  his 
death. 

The  statute  (Acts  1893,  ch.  174),  imposing  an  Inheritance  tax 
on  estates  passing,  either  by  will  or  statute,  from  any  person 
dying  seized  and  possessed  thereof,  to  the  living,  imposes  a  tax 
only  where  the  person  dying  is  seized  or  possessed  of  the  whole 
estate  at  the  time  of  his  death.     (Post,  pp.  369-398.) 

Acts  cited  am  construed:     Acts  1893,  ch.  174. 

Case  cited  and  approved:     Hoge  v.  Hollister,  2  Tenn.  Chy.,  606. 

3.  ESTATES.  Tall,  general  and  special,  have  been  abolished; 
origin  and  creation  of  estates  in  fee. 

Estates  tail,  general  and  special,  have  been  abolished  by  statute 
in  this  State;  but  the  estate  in  fee  created  by  our  modem  deed 
has  its  origin  in  the  ancient  feoffment.     (Post,  p.  399.) 

Code  cited  and  construed:  Sec.  3673  (S.);  sec.  2813  (M.  ft  V.); 
sec.  2007  (T.  ft  S.  and  1858). 
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4.   SAME.     Title  In  fee  includes  all  interest  and  right. 
A  "title  In  fee"  is  a  full  and  absolute  estate,  beyond  and  outside 
of  which  there  is  no  other  interest  or  even  show  of  right.     (Po9t, 
p,  399.) 

Case  cited  and  approved:  Earnest  v.  Liand  1^  Lumber  Co.,  109 
Tenn.,  436. 

6.  STATUTE  OF  FRAUDS.  ''Sale"  means  alienation,  and  In- 
cludes parol  gift  or  donation  of  land. 
The  word  "sale"  in  our  statute  of  frauds  (section  3142  of  Shan- 
non's Code)  means  alienation;  and  an  action  on  a  parol  con- 
tract made  by  the  owner,  binding  him  to  give  or  donate  land  to 
another,  would  fall  within  the  terms  of  that  statute;  for  it  does 
not  in  terms  denounce  as  void  ab  initio  a  contract  made  in 
contravention  of  its  terms  with  respect  to  alienation  of  lands. 
(Post,  pp.  399,  400.) 

Code  cited  and  construed:  Sec.  3142  (S.);  sec.  2423  (M.  ft  V.); 
sec.  1758  (T.  ft  S.  and  1858). 

6.  SAME.  Parol  sale  of  land  is  only  voidable  at  election  of 
either  party,  and  may  be  specifically  enforced  if  statute  is 
not  pleaded. 
A  parol  contract  for  the  sale  of  land  is  not  absolutely  void,  but 
only  voidable  under  the  statute  of  frauds  at  the  election  of  either 
party;  and  such  contract  may  be  specifically  executed  as  against 
either  party  if  he  fails  or  refuses  to  plead  the  statute,  or  to 
insist  or  rely  upon  it.    {Poat,  pp.  400-402.) 

Code  cited  and  construed:  Sec.  3142  (S.);  sec.  2423  (M.  ft  V.); 
sec.  1758  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Sneed  v.  Bradley,  4  Sneed,  304;  Hud- 
son V.  King,  2  Heisk.,  573;  Jennings  v.  Bishop,  3  Shannon's 
Cases,  138;  Brakeblll  v.  Anderson,  87  Tenn.,  209;  Slatton  v. 
Tennessee  Coal,  Iron  ft  Railroad  Co.,  109  Tenn.,  425. 
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7.  SAME.  Must  be  specially  pleaded,  to  be  available  as  a 
defense. 

The  statute  of  frauds  must  be  specially  pleaded,  to  be  available 
as  a  defense  to  an  action  to  enforce  a  parol  contract  for  the 
sale  of  land.     {Post,  p,  401.) 

Code  cited  and  construed:  Sec.  3142  (S.);  sec.  2423  (M.  ft  V.); 
sec.  1758  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Brakefield  v.  Anderson,  87  Tenn., 
209;  Cltty  v.  Manufacturing  Co.,  93  Tenn.,  280;  Phillips  v.  Kim- 
mons,  94  Tenn.,  567;  King  v.  Coleman,  98  Tenn.,  671. 

8.  SAME.  Parol  sale  of  land  may  be  avoided  by  vendor's  heirs; 
but  until  Its  repudiation,  the  vendee  In  possession  holds  for 
himself. 

While  a  papol  sale  of  land  is  voidable  after  the  death  of  the  ven- 
dor at  the  election  of  his  heirs,  and  they  may  recover  posses- 
sion by  appropriate  proceedings,  subject  to  all  the  legal  con- 
sequences flowing  from  a  disaffirmance  and  rescission  of  the 
parol  contract,  made  by  the  vendor,  yet  during  the  currency  of 
the  parol  contract,  and  until  it  is  repudiated,  the  vendee  in  pos- 
session holds  for  himself,  and  not  as  tenant  of  the  vendor. 
{Post,  pp.  402,  405,  406.) 

Cases  cited  and  approved:  Vaughn  v.  Vaughn,  100  Tenn.,  285; 
Slatton  V.  Tennessee  Coal,  Iron  and  Railroad  Co.,  109  Tenn., 
425. 

9.  SAME.  Parol  donee  stands  on  a  parity  with  a  parol  vendee. 
A  parol  donee  of  land  stands,  in  legal  contemplation,  on  a 
parity  with  a  parol  vendee,  for  the  "purchase"  of  land,  as  con- 
tradistinguished from  acquisition  by  inheritance,  wherein  the 
title  is  vested  in  a  person,  not  by  his  own  act  or  agreement,  but 
by  the  mere  operation  of  law,  embraces  every  other  method  of 
coming  into  the  possession  of  an  estate,  and  includes  a  gift  of 
land.     {Post,  pp.  402-404.) 

Case  cited  and  approved:     King  v.  Coleman,  98  Tenn.,  566. 


17  Gates]        DECEMBER  TERM,  1911.  393 


Bailey  ▼.  Henry. 


10.  SAME.  Parol  gift  and  adverse  poseeeslon  may  ripen  Into 
defensive  right,  and  before  that  period  are  not  void,  but 
merely  voidable. 

The  donee's  entry  into  possession  of  land  under  a  parol  gift  and 
his  continuous  adverse  possession  thereof  for  the  period  of  seven 
years  will  create  in  him  a  defensive  right  to  the  land,  which  is 
good  against  the  donor  or  his  heirs;  and  while  before  such  ad- 
verse possession  has  ripened  into  such  defensive  right,  such 
donee's  right  is  limited  and  qualified,  and  subject  to  be  terminat- 
ed by  voluntary  abandonment  or  surrender  of  the  possession 
and  the  donor's  re-entry  into  possession,  or  by  suit,  yet  the  parol 
gift  and  possession  under  it  are  not  to  be  treated  as  acts  void 
in  law,  and  as  if  they  had  not  been  done,  but  merely  as  void- 
able.    (Post,  pp,  404-406.) 

Code  cited  and  construed:  Sec.  4453  (S.);  sec.  3461  (M.  ft  V.); 
sec.  2765  (T.  A  S.  and  1858). 

Acts  cited  and  construed:     Acts  1819,  ch.  28,  sec.  2. 

Cases  cited  and  approved:  Haynes  v.  Jones,  2  Head,  373;  Keys 
V.  Keys,  11  Heisk.,  430,  431;  O'Neal  v.  Breechen,  5  Bax.,  605; 
Jordan  v.  Maney,  10  Lea,  145,  146;  Moore  v.  Burrow,  89  Tenn., 
104;  Kittel  v.  Steger,  121  Tenn.,  410. 

11.  INHERITANCE  TAXES.  Land  taken  and  adversely  held 
under  parol  gift  does  not  pass  under  a  devise  to  the  donee  so 
as  to  be  subject  to  inheritance  taxes. 

Where  a  testator  devised  land  to  his  nephew,  and  thereafter  made 
a  parol  gift  of  the  land  to  him,  with  the  right  of  immediate 
possession,  which  was  taken  by  the  nephew  and  held  adversely 
and  undisturbedly  until  the  death  of  the  testator  a  few  months 
later,  without  making  any  change  in  his  will,  it  will  be  held  that 
the  testator  was  not  "seized"  or  "possessed"  of  the  land  at  the 
time  of  his  death,  within  the  meaning  of  the  statute  (Acts  1893, 
ch.  174)  imposing  a  tax  upon  property  passing  by  will.  {Post, 
pp.   395,   397,   398,   406,   407.) 

Acts  cited  and  construed:     Acts  1893,  ch.  174. 
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Cases  cited  and  approved:  Kincaid  v.  Brittain,  5  Sneed,  120; 
Kenney  y.  Norton,  10  Heisk.,  387;  Mette  y.  Dow,  9  Lea,  97;  Wil- 
liams y.  Burg,  9  Lea,  469. 

12.  SAME.  Pleading  and  Practice.  Suit  to  recover  Inherftance 
taxes  upon  a  devise  will  not  authorize  a  recovery  upon  a  parol 
gift  to  the  devisee,  when. 
Where  the  suit  in  behalf  of  the  State  for  the  recovery  of  inherit- 
ance taxes  IS,  by  the  pleadings,  predicated  wholly  upon  the 
devise  as  passing  the  whole  estate  in  the  land,  and  treating  the 
testator's  parol  gift  of  the  land  to  the  devisee,  and  his  adverse 
possession  thereunder,  as  absolutely  void,  the  State  cannot 
recover  the  taxes  upon  the  parol  gift,  upon  the  ground  that  it 
foils  within  the  statute  as  a  conveyance  made  in  contemplation 
of  death;  for  there  can  be  no  recovery  on  a  predicate  outside 
of  and  inconsistent  with  the  scope  of  the  plaintifTs  pleadings. 
{P08t,  pp.  398,  407.) 


PROM  MONTGOMERY. 


Appeal  from  the  Circuit  Court  of  Montgomery  County. 
— W.  L.  Cook,  Judge. 

ATTORNBY-Grp;NERAL  Cates  and  JNO.  T.  Cunningham, 
Jr.,  for  State. 

H.  N.  Leech,  for  defendant. 


Mr.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  for  the  use  of  the  State  of  Ten- 
nessee for  the  purpose  of  collecting  from  the  defendant 
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1635.75,  claimed  on  behalf  of  the  State  as  a  collateral  in- 
heritance tax  on  certain  land  in  Montgomery  county, 
Tennessee,  to  which  the  State  insists  that  the  defendent 
acquired  title  under  item  4  of  the  will  of  Patrick  Henry, 
deceased,  which  item  reads : 

"4.  I  give  to  my  nephew,  Qustavus  A.  Henry,  the 
plantation  in  Montgomery  County,  Tenn.,  which  I 
bought  from  E.  W.  Barker  and  wife,  which  is  known  as 
part  of  the  dower  tract  of  Cloverlands.'^ 

The  statute  on  which  the  suit  is  based  is  chapter  174, 
Acts  of  1893,  and  so  far  as  necessary  to  be  set  out  is: 

^^That  all  estates — real,  personal  and  mixed — of  e^iery 
kind  whatsoever,  situated  within  this  State,  whether  the 
person  or  persons  dying  seized  theerof  be  domiciled 
within  or  out  of  this  State,  passing  from  any  person  who 
may  die  seized  or  possessed  of  such  estates,  either  by  will 
or  under  the  intestate  laws  of  this  State,  or  any  part  of 
such  estate  or  estates  or  interest  therein,  transferred  by 
deed,  grant  bargain,  gift  or  sale,  made  in  contemplation 
of  death  or  intended  to  take  effect  in  possession  or  en- 
joyment after  the  death  of  the  grantor  or  bargainor  to 
any  person  or  persons  or  to  bodies  corporate  or  i)olitic, 
in  trust  or  otherwise,  other  than  to  or  for  the  use  of  the 
father,  mother,  husband,  wife,  children,  and  lineal  de- 
scendants born  in  lawful  wedlock  of  the  person  dying 
seized  and  possessed  thereof,  shall  be,  and  they  are  here- 
by, made  subject  to  a  duty  or  tax,"  etc. 

The  defendant  was  successful,  both  in  the  countv 
court  and  on  appeal  therefrom  in  the  circuit  conn,  and 
from  the  judgment  of  the  latter  the  plaintiff  appealed  to 
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this  court,  and  has  inarle  four  assignments  of  error,  rais- 
ing, however,  only  one  question,  which  is,  was  the  judg- 
ment appealed  from  erroneous? 

The  act  whereon  the  suit  is  based  must  be  strictly  con- 
strued against  the  State  and  in  favor  of  the  taxpayer. 
State  V.  Alston,  94  Tenn.,  674,  30  S.  W.,  750,  28  L.  R. 
A.,  178;  Knox  v.  Einerson,  123  Tenn.,  409,  131  S.  W., 
972;  English  v.  Crenshaw,  120  Tenn.,  531,  110  S.  W., 
210,  17  L.  R.  A.  (N.  S.),  753,  127  Am.  St.  Rep.,  1025; 
Crenshaw  et  al,  y.  Moore  et  a/.^124  Tenn.,  528, 137  S.  W., 
924,  34  L.  R.  A.  (N.  S.),  1161.  In  the  construction  of 
the  statute  on  which  the  suit  is  based,  the  meaning  of  the 
word  "estate"  is  to  be  determined.  Lord  Coke  defines  the 
word  thus :  "State  or  estates  signifieth  such  inheritance, 
or  freehold,  term  for  years,  tenancie  by  statute  merchant, 
staple  eliget,  or  the  like,  as  any  man  hath  in  lands  or 
tenements."  Co.  Lit.,  345a.  "An  estate  in  lands,  tene- 
ments or  hereditaments  signifies  such  an  interest  as  the 
tenant  has  therein."  Hoge  v.  Hollister,  2  Cooper,  Chan- 
cery Reports,  606.  The  words  of  the  statute,  "passing 
from  any  person  who  may  die  seized  or  possessed  of 
such  estates,"  mean  that  the  person  djdng  must  be  seized 
or  possessed,  at  the  time  of  death  of  the  whole  estate  or 
interest  on  which  the  statute  seeks  to  fix  the  tax,  as  it 
is  the  privilege  of  succession  to  the  whole  estate  which 
passes  by  the  will,  or  under  the  law  of  descent,  which 
this  portion  of  the  statute  seeks  to  tax  in  the  hands  of 
the  successor  to  the  testator  or  decedent  as  the  case 
may  be. 
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So  much  of  the  statute  as  we  have  thus  construed  ap- 
plies to  estates  which  pass  from  the  dead  to  the  living 
by  will,  or  by  the  statute  of  descent.  The  remaining  por- 
tion of  the  statute  seeks  to  tax  the  whole  or  any  part  of 
an  estate  or  estates  transferred  by  the  owner  by  deed, 
grant,  bargain,  gift,  or  sale,  while  in  life,  but  made  in 
contemplation  of  death,  or  intended  to  take  effect  in 
possession  or  enjoyment  after  the  death  of  the  grantor  or 
bargainor. 

The  facts  to  which  the  statute  as  construed  must  be 
applied  in  this  case  are  as  follows :  Patrick  Henry,  the 
testator,  was  the  uncle  of  the  defendant.  The  testator 
made  his  will  on  October  18,  1905,  in  which  appears  the 
devise  of  the  land  to  defendant  already  set  out.  Upon 
the  occasion  of  the  birth  of  a  daughter  to  the  defendant, 
the  testator  named  the  child  after  his  mother,  Marion 
McClure,  and  in  honor  of  the  birth  of  the  child,  and  the 
name  which  he  was  permitted  to  bestow  upon  her,  the 
testator  made  a  parol  gift  to  the  defendant  of  the  same 
tract  of  land  which  he  had  devised  to  the  defendant  by 
his  will.  This  parol  gift  was  made  on  February  28, 
1908.  By  the  gift  defendant  was  authorized  to  take  im- 
mediate possession  of  the  land  as  his  owti  property. 
Defendant  did  take  possession  of  it,  made  a  crop  on  it 
during  the  year  1908,  paid  the  taxes  on  it  for  that  year, 
claimed  it  as  his  own,  and  adversely  to  the  donor,  all  of 
which  facts  were  known  to  the  donor,  and  the  latter 
stated  to  third  parties  that  he  had  given  the  land  to  the 
defendant,  and  the  donor  never  disputed  the  defendant's 
right  to  the  land  between  the  date  of  the  parol  gift  and 
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the  date  of  the  donor's  death,  which  occurred  on  Novem- 
ber 23,  1908.  He  died,  leaving  his  will  unchanged,  by 
which  will  he  had  devised  the  land  to  the  defendant. 

Just  here  it  must  be  noted  that  this  suit  is  predicated 
wholly  upon  the  devise  contained  in  the  will,  and  not  at 
all  upon  any  disposition  of  the  land  made  by  the  donor 
while  in  life  in  favor  of  the  defendant,  so  that,  as  we 
have  construed  the  statute,  the  plaintiff's  case  must 
stand  or  fall  upon  its  insistence  that,  notwithstanding 
the  parol  gift,  the  whole  estate  of  which  the  defendant 
is  now  seized  and  possessed  in  the  land  passed  to  and 
became  viested  in  him  by  the  fourth  clause  of  the  will 
of  the  testator. 

The  vital  question  being  thus  sharply  drawn,  the 
quantum  of  estate  in  the  land  which  was  vested  in  the 
testator  at  the  time  of  his  death  would  seem  to  be  the 
controlling  question.  In  the  chapter  which  discusses 
alienation  by  deed  and  the  common  assurances  of  title 
of  the  kingdom,  Mr.  Blackstone  mentions  feoffment,  and 
of  it  says:  "It  is  the  most  ancient  method  of  convey- 
ance, the  most  solemn  and  public,  and  therefore  the  most 
easily  remembered  and  proved,  and  it  may  properly  be 
defined  as  the  gift  of  any  corporeal  hereditament  to 
another.  He  that  so  gives  or  enfeoffs  is  called  the 
feoffor,  and  the  person  enfeoffed  is  denominated  the 
feoffee."  By  this  ancient  method  the  estate  in  fee  in 
land  was  first  created,  and  was  distinguished  from  the 
conveyance  by  gift  (donatio)  only  in  that  by  enfeoff- 
ment an  estate  in  fee  may  be  created,  but  by  the  convey- 
ance by  gift  (donatio)   an  estate  tail  alone  could  be 
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created.  The  operative  words  of  each  form  of  convey- 
ance were  the  same,  "do"  or  ^^dediJ'  Estates  tail,  gen- 
eral  and  special,  by  our  statute  of  1784  (chapter  22,  sec- 
tion 5),  now  appearing  as  section  3673,  Shannon's  Code, 
were  abolished;  but  the  estate  in  fee  created  by  our 
modern  deed  has  its  origin  in  the  ancient  feoffment. 
Now  of  this  estate  Mr.  Blackstone  says: 

*'But  by  the  mere  words  of  the  deed  the  feoffment  is 
by  no  means  perfected.  There  remains  a  very  material 
ceremony  to  be  performed,  called  livery  of  seizin,  with- 
out which  the  feoffee  has  but  a  mere  estate  at  will.  This 
livery  of  seizin  is  no  other  than  the  pure  feudal  investi- 
ture, or  delivery  of  corporeal  possession  of  the  land  or 
tenement,  which  was  held  absolutely  necessary  to  com- 
plete the  donation,  ^^am  feudum  sine  invoftitura  nulla 
modo  constitui  potiiit/  And  an  estate  was  then  only 
perfect  when,  as  the  author  of  Fleta  expresses  it  in  our 
law,  ^Fit  juris  et  seisinae  conjunction'  •' 

And  this  court  has  defined  a  title  in  fee  to  be  "a  full 
and  absolute  estate,  beyond  and  outside  of  which  there 
was  no  other  interest  or  even  shadow  of  right.''  Earnest 
V.  lAttle  River  Ijind  d  Lumber  Co.,  109  Tenn.,  435,  75 
S.  W.,  1122. 

The  word  "sale"  in.  our  statute  of  frauds  (section 
3142,  Shannon's  Code)  means  alienation,  and  an  action 
on  a  parol  contract  made  by  the  owner,  binding  him  to 
give  or  donate  land  to  another,  would,  we  think,  fall 
within  the  terms  of  that  statute.  A  contrary  holding 
would  open  a  wide  door  to  perjury  and  fraud,  and  do- 
feat,  as  we  think,  one  of  the  purposes  of  the  statute. 
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But  our  statute  of  frauds  does  not  in  terms  denounce  as 
void  ab  initio  a  contract  made  in  contravention  of  its 

• 

terms  with  respect  to  the  alienation  of  lands.  It  only 
bars  any  action  on  such  contract,  and  the  statute  is 
operative  to  defeat  such  a  contract  only  when  interposed 
by  one  of  the  parties,  and  such  contract  may  be  en- 
forced by  the  consent  and  upon  the  application  of  the 
parties  to  it,  and  so  long  as  it  is  recognized,  affirmed, 
and  adhered  to  by  the  parties,  it  cannot  be  annulled  by 
voluntary  action  of  the  courts,  as  has  been  held  by  this 
court,  where  a  parol  sale  of  land  was  involved,  in  the 
case  of  Brakeficld  v.  Anderson,  87  Tenn.,  209,  10  S.  W., 
360.  Contrary  holdings  may,  of  course,  be  found  in 
those  jurisdictions  where  tlie  statute  by  its  terms  makes 
all  contracts  void  which  contravene  its  provisions.  But 
in  Brakefield  v.  Anderson^  supra,  it  was  further  said : 

'^The  sounder  view  is  that  a  verbal  sale  of  land  is  not 
void  ab  itiitiOy  but  only  voidable  at  the  election  of  either 
party,  and  not  enforceable  by  one  against  the  will  of  the 
other,  who  aliandons  or  repudiates  it. 

"A  parol  contract  for  the  sale  of  land  is  not  absolutely 
void,  for  it  may  be  specifically  executed  as  against  either 
party  if  he  fails  or  refuses  to  rely  upon  the  statute;  and 
if  the  parties  themselves  choose  t^  execute  the  contract, 
third  parties  cannot  object."  Jennings  V.  Bishop 
(Nashville,  Dec,  1883),  3  Shan.  Cas.,  138. 

"The  doctrine  is  now  well  established  that,  upon  a  bill 
for  the  specific  execution  of  such  a  contract,  if  the  con- 
tract be  fully  set  forth  in  the  bill,  and  the  defendant  ad- 
mits it  in  his  answer,  and  submits  to  waive  the  statute 
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of  frauds,  or,  what  is  deemed  equivalent  to  a  waiver, 
does  not  insist  upon  the  statute  as  a  defense,  a  specific 
performance  of  the  contract  will  be  decreed."  Sneed  v. 
Bradley^  4  Sneed,  304;  Hudson  v.  King,  2  lleisk.,  573. 

"As  we  have  seen.  Judge  Cooper  puts  the  same  doc- 
trine more  briefly  in  these  words :  .  .  .  ^It  ( the  parol 
contract)  may  be  specifically  executed  as  against  either 
party  if  he  fails  or  refuses  to  rely  upon  the  statute.' 
Jennings  v.  Bishop,  supra. 

"Both  parties  come  with  appropriate  pleading  and  say 
they  want  their  contract  carried  out.  When  this  is  done, 
the  reason  of  the  statute — the  prevention  of  fraud  and 
perjury — ceases,  and  the  chancellor,  instead  of  setting 
the  contract  aside,  should  decree  its  specific  execution; 
the  case  being  one  in  other  respects  (as  this  one  is)  jus- 
tifying specific  performance  by  a  court  of  equity." 

Since  the  decision  in  Brakefield  v.  Atiderson,  supra, 
the  doctrine  there  announced  that  parol  contracts  for 
sale  of  land  were  not  void  but  merely  voidable,  under 
our  statute  of  frauds,  has  been  repeatedly  reaffirmed  by 
this  court,  and  in  one  of  these  cases  it  has  also  been  held, 
in  respect  of  parol  sales,  that  the  statute  of  frauds  must 
be  specially  pleaded  whenever  it  is  desired  to  rely  upon 
it  aB  a  defense.  Citty  v.  Manufacturing  Co.,  98  Tenn., 
280,  24  S.  W.,  121,  42  Am.  St.  Rep.,  919.  And  that  the 
administratrix  of  a  vendee  in  a  parol  sale  cannot  dis- 
affirm and  rescind  the  sale  when  the  Vendor  and  the  heirs 
of  the  vendor  do  not  dmre  rescission,  but  prefer  to  con- 
summate and  complete  it.  Phillips  v.  Kimmons,  94 
Tenn.,  567,  29  S.  W.,  965. 

126  Tenn.— 26 
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In  another  of  these  cases  the  court  said :  "True  it  is 
that  a  parol  sale  of  land  is  voidable  only,  and  not  void, 
and  that  independent  third  pai'ties  cannot  intervene  to 
prevent  its  completion  and  enforcement,  when  the  ven- 
dee is  in  possession,  and  both  he  and  the  vendor  are 
ready,  able  and  willing  to  comply  Avith  its  terms."  King 
Y.Coleman,  98  Tenn.,  571,  40  S.  W.,  1082. 

But  it  has  also  been  held  that  a  parol  sale  is  voidable 
after  the  death  of  the  viendor  at  the  election  of  his  heirs, 
and  they  may  recover  possession  by  appropriate  proceed- 
ings, with,  however,  all  the  legal  consequences  flowing 
from  a  disaffirmance  and  rescission  of  the  parol  con- 
tract made  by  the  vendor.  Vaughn  v.  Vaughn,  100 
Tenn.,  285,  45  S.  W.,  677.  In  another  case,  after  re- 
affirming the  doctrine  of  Brali'efield  v.  Anderson,  that 
there  may  be  a  specific  performance  enforced  against 
either  party  to  a  parol  contract  if  he  fails  or  refuses  to 
rely  on  the  statute  of  frauds,  this  court  held:  "More- 
over, under  the  uniform  holding  of  this  court,  during 
the  currency  of  the  parol  contract,  and  until  it  is  re- 
pudiated, the  vendee  in  possession  holds  for  himself,  and 
not  as  tenant  of  the  vendor."  And  after  a  citation  of 
the  authorities  sustaining  the  above  quotation,  the  court 
said :  "In  some  of  our  cases  the  vendee  has  been  likened 
to  a  quasi  tenant  of  the  vendor,  but  in  those  cases  the 
parol  sale  had  been  repudiated."  Slatton  v.  Tennessee 
Coal,  Iron  d  R.  R.  Co,,  109  Tenn.,  425,  75  S.  W.,  928. 

Plaintiff  insists  that  a  parol  donee  of  land  does  not, 
in  legal  contemplation,  stand  upon  a  parity  with  a  parol 
vendee,  and  that  the  decisions  we  have  noticed  have  no 
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application  to  this  case,  because,  as  he  says,  the  cases 
referred  to  were  based  upon  equitable  considerations. 
We  cannot  assent  to  this  proposition.  We  think  the 
cases  referred  to  are  based  wholly  upon  the  legal  rights 
of  the  parties  as  this  case  is.  At  common  law  the  word 
^^purchase"  in  its  largest  and  most  extensive  sense  is 
defined  by  Littleton  to  be  the  possession  of  lands  and 
tenements  which  a  man  hath  as  by  his  own  act  or  agree- 
ment, and  not  by  descent  by  any  of  his  ancestors  or  kin- 
dred. In  this  sense  it  is  contradistinguished  from  ac- 
quisition by  right  of  blood,  and  includes  every  other 
method  of  coming  to  an  estate  but  merely  that  of  in- 
heritance, wherein  the  title  is  vested  in  a  person,  not  by 
his  own  act  or  agreement,  but  by  the  single  operation 
of  law.  And  says  Mr.  Blackstone :  "Purchase,  indeed, 
in  its  vulgar  and  confined  acceptation,  is  applied  only 
to  such  acquisitions  of  land  as  are  to  be  obtained  by 
way  of  bargain  and  sale  for  money,  or  some  other 
valuable  consideration;  but  this  falls  far  short  of  the 
legal  idea  of  purchase,  for  if  I  give  land  freely  to  an- 
other, he  is  in  the  eyes  of  the  law  a  purchaser,  and  falls 
within  Littleton's  definition,  for  he  comes  to  the  estate 
by  his  own  agreement;  that  is,  he  consents  to  the  gift." 
Aji  extensive  array  of  authorities,  collated  in  the 
seventh  volume,  p.  5853,  of  Words  and  Phrases,  under 
the  heading  "Purchase,"  shows  that  the  common-law 
definition  of  "purchase,"  as  applied  to  land,  has  ob- 
tained general  sanction  in  the  courts  of  this  country. 
And  this  court  has  said  that^  "as  between  grantor  and 
grantee,  the  title  passes  as  contemplated  by  terms  of  the 
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deed,  whether  the  conveyance  be  with  or  without  eon- 
sideration,  and  whether  it  be  made  in  good  faith  or  for 
a  fraudulent  purpose.  The  title  is  not  revested  in  the 
grantor  by  the  mere  nonclaim  of  the  grantee,  and  the 
nonexchange  of  possession."  King  v.  Coleman,  98  Tenn., 
566,  40  S.  W.,  1083. 

The  act  of  the  donor  in  making  the  parol  gift,  and  the 
act  of  the  donee  in  the  acceptance  thereof,  and  his  entry 
into  possession  of  the  land  thereunder,  and  his  claim  of 
right  and  title  to  the  land  adv^erse  to  the  donor  and  his 
heirs,  is  not  in  contravention  of  the  terms  of  the  statute 
of  frauds,  or  any  other  law,  nor  a  breach  of  public  policy 
or  good  morals.  The  only  eflfect  of  the  statute  of  frauds 
on  such  a  transaction  is  to  bar  the  maintenance  of  a 
suit  or  action  based  on  such  parol  donation.  When  the 
statute  has  done  this  it  has  performed  its  full  function 
and  purpose.  By  lapse  of  seven  years'  time, •  and  pos- 
ses-sion  by  the  donee,  continuous  and  adverse  to  the 
donor  and  his  heirs,  a  defensive  right  to  the  land  may 
pass  from  the  donor  to  the  donee,  under  and  by  virtue 
of  the  second  section  of  our  act  of  1819  (chapter  28), 
now  carried  as  section  4458  of  Shannon's  Code.  Be- 
tween the  date  of  the  donee's  entry  under  the  parol  gift, 
and  the  time  when,  under  the  above  statute,  his  adverse 
possession  has  ripened  into  a  defensive  right  to  the  land, 
his  right  is  a  limited  and  qualified  one,  subject  to  be  dis- 
affirmed and  destroyed,  either  by  his  voluntary  abandon- 
ment and  surrender  of  the  possession,  and  a  re-entry 
into  i>ossession  by  the  donor  or  his  heirs,  or  by  proper 
proceeding  at  law  or  equity  effectually  prosecuted  for 
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the  purpose  of  terminating  his  rights  and  possession  un- 
der the  parol  gift.  Now,  to  say  that  the  act  of  the  donor 
in  speaking  the  words  of  gift,  which  authorize  the  act  of 
entry  into  possession  by  the  donee,  and  that  the  act  of 
I  the  donee  in  entering  under  the  parol  gift,  are  acts  void 

f  in  law,  and  to  be  treated  as  if  they  had  not  been  done,  is 

going  beyond  any  requirement  of  the  statute  of  frauds, 
and  beyond  the  legal  effect  of  its  provisions. 

It  is  well  settled  that  these  acts  of  the  donor  and 
.  donee,  viz.,  the  parol  gift  and  the  consequent  entry 
and  continuance  of  adverse  possession  by  the  donee,  do 
by  the  lapse  of  seven  years  ripen  into  a  defensive  right 
to  the  land  in  the  donee,  which  is  good  against  the  donor 
or  his  heirs.  O^Neal  v.  Brcechcn,  5  Baxt.,  605;  Haynes 
V.  Jones,  2  Head,  373 ;  Keys  v.  Keys,  11  Heisk.,  430-431 ; 
Jordan  and  Ransom  v.  Maney,  10  I^oa,  145,  146;  Moore 
v.  BtirroK?,  89  Tenn.,  104,  17  S.  W.,  1035;  Kittel  v. 
Stegcr,  121  Tenn.,  410,  117  S.  W.,  500,  and  other  au- 
thorities there  cited. 

The  only  one  of  our  cases  in  which  we  have  noticed  a 
direct  holding  that  a  parol  sale  is  void  is  O'J^'eal  v. 
Brecchen,  supra.  The  result,  however,  reached  in  that 
case,  was  inconsistent  with  the  holding  that  the  sale 
was  void;  for  it  was  also  held  {*a  that  case  that  parol 
declarations  of  the  donor,  tending  to  show  a  rescission 
of  the  gift,  were  incompetent,  on  the  ground  that  at  the 
time  of  the  making  of  the  declaration  the  donor  was 
not  the  owner  of  the  thing  given  (the  land),  and  that  he 
could  not  by  parol  declaration  relieve  the  donee  of  a 
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charge  for  advancement.  And  it  was  held,  further,  that 
to  so  much  of  the  land  as  the  parol  donee  held  and  oc- 
cupied by  actual  inclosure  and  claimed  adversely  in 
the  lifetime  of  his  father,  under  the  gift,  for  a  i)eriod  of 
seven  years,  the  donee  had  acquired  a  possessory  right, 
and  should  account  for  at  the  estimated  value  of  the  i 

land  at  the  time  of  the  gift.  We  think  the  word  "void'' 
was  inadvertently  used  in  the  opinion,  and  that  "void- 
able" was  the  word  which  would  have  expressed  the  real 
meaning  of  the  court  and  the  learned  author  of  the 
opinion. 

Now  and  finally  under  our  construction  of  the  statute, 
on  which  this  suit  is  based,  the  donor  and  testator, 
Patrick  Henry,  was  not  seized  or  possessed  of  the  estate 
in  the  land  devised  to  the  defendant  at  the  time  of  his 
death  within  the  meaning  of  the  act.  Under  our  de- 
cisions, a  covenant  of  seizin  in  a  deed  for  land  is  an  as- 
surance to  the  purchaser  that  the  vendor  has  the  very 
estate,  in  quantity  and  quality,  which  he  purports  to 
convey.  It  imports,  and  seizin  in  law  exacts,  a  perfect 
title,  and  is  not  fulfilled  by  a  transfer  to  the  purchaser 
of  an  actual  seizin.  Kincaid  v.  Biittain^  5  Sneed,  120; 
Kenney  v.  Norton,  10  Heisk.,  387 ;  Mette  v.  Dow,  9  Lea, 
97;  Williams  v.  Burg,  9  Lea,  459.  Prior  to  his  death 
the  testator  had  given  the  land  in  question  to  defendant,  ' 

had  surrendered  to  defendant  possession  of  it,  and  had 
acknowledged  defendant  to  be  the  owner  of  it.  After 
doing  this,  had  the  testator  conveyed  this  land  to  a  per- 
son other  than  the  defendant,  and  embraced  in  his  deed 
the  usual  covenants  of  seizin,  these  covenants  under  our 
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decisions  would  have  been  held  to  be  breached  bv  him  at 
the  moment  the  deed  was  delivered;  for  bv  his  acts  in 
respect  of  the  parol  gift  it  is  clear  that  between  him- 
self, and  such  seizin  and  possession  of  the  land  as  would 
be  required  of  him  under  such  covenant,  he  had  erected 
a  barrier  of  adverse  possession  and  claim  of  right  in  the 
defendant,  which,  to  be  sure,  he  or  his  heirs  could  have 
destroyed  by  appropriate  legal  or  equitable  proceeding 
within  the  time  limited  by  law,  or  which  would  have  also 
been  destroyed  by  voluntary  abandonment  of  the  i)osse8- 
sion  by  the  donee  and  re-entry  by  the  donor,  but  by  noth- 
ing short  of  these  things. 

Thus  disseized  and  dispossessed  of  the  land,  the  tes^ 
tator  died,  ratifying  by  his  last  will  all  that  he  had  done 
while  in  life  by  the  parol  sale.  The  State  cannot  on  this 
record  predicate  a  right  to  recover  on  the  parol  gift  by 
claim  that  it  falls  within  the  statute  as  a  convievauce 
made  in  contemplation  of  death,  because  by  its  plead- 
ings this  suit  is  put  entirely  on  the  contrary  proposition 
that  the  will  passed  the  whole  estate  in  the  land,  and 
that  the  parol  gift  was  void,  and  that  it,  and  everything 
done  under  it,  should  be  held  in  law  as  not  done. 

There  can  be  no  recovery  on  a  perdicate  outside  of  and 
inconsistent  with  the  scope  of  the  plaintiff's  pleadings. 
The  judgment  of  the  circuit  court  must  be  affirmed. 


408  TENNESSEE  KEPORTS.       [125  Tenn 


Railroad  y.  Herb. 


LeuisviLLE  &  Nashville  Railroad  Compainy  v.  John  B. 

Herb. 

(Nashville.    December  Term,  1911.) 

1.  ADMINISTRATION.  One  sued  by  administrator  may  petition 
to  revoke  letters  of  administration  granted  witliout  jurisdic- 
tion. 

A  railroad  company,  when  sued  by  an  administrator  for  the  wrong- 
ful death  of  his  intestate,  has  such  interest  in  the  administration 
of  the  estate  of  the  decedent  as  entitles  it  to  file  and  maintain 
a  petition  to  revoke  the  letters  of  administration,  upon  the 
ground  that  the  county  court  was  without  jurisdiction  to  grant 
them;  and  such  proceeding  is  the  only  way  in  which  the  validity 
of  the  letters  of  administration  can  be  questioned.  {Post,  pp. 
411-413,  418,  419.) 

2.  SAME.  Appointment  of  administrator  by  county  court  cannot 
be  collaterally  questioned. 

The  appointment  of  an  administrator  by  the  county  court  Is  void- 
able only,  and  cannot  be  attacked  collaterally.     {Post^  p.  413.) 

Cases  cited  and  approved:  Railroad,  v.  Mahoney,  89  Tenn.,  312; 
Franklin  v.  Franklin,  91  Tenn.,  131;  Reeves  v.  Hager,  101  Tenn., 
712. 

3.  SAME.  On  estate  of  a  deceased  nonresident  cannot  be  grant- 
ed here  to  sue  for  wrongful  death  caused  In  another  State,  by 
a  corporation  of  that  State. 

The  right  of  action  which  a  personal  representative  has  against  a 
railroad  company,  a  corporation  of  another  State,  for  the  wrong- 
ful death  of  his  intestate  caused  by  it  in  that  State,  is  not  an 
"asset,"  "estate,"  or  claim  in  which  the  decedent's  estate  is 
interested,  within  the  meaning  of  the  statute  (section  3935  of 
Shannon's  Code),  authorizing  letters  of  administration  upon  the 
estate  of  a  nonresident  in  a  county  where  he  had  assets  or 
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where  any  debtor  resides,  etc.;  for  the  right  of  action  for  a 
wrongful  death  is  continued  and  preserved,  not  for  the  benefit 
of  the  estate  of  the  decedent,  but  expressly  and  solely  for  that  of 
the  widow,  children,  or  next  of  kin.  {Post,  pp.  413-416,  418,  419.) 

Code  cited  and  construed:     Sees.  3935-3937,  4025,  4026  (S.);  sees. 

3043-3045,  3130,  3131   (M.  ft  V.);   sees.  2203-2205,  2291,  2292   (T. 

&  S.  and  1858). 
Acts  cited  and  construed:     Acts  1831,  ch.  24;  Acts  1841-42,  ch.  69; 

Acts  1871,  ch.  78;  Acts  1883,  ch.  186. 

4.  SAME.  "Assets"  of  estates  of  decedents  Include  only  prop- 
erty subject  to  debts. 

"Assets,"  within  the  meaning  of  our  administration  laws,  include 
only  property  subject  to  the  payment  of  the  Indebtedness  of 
decedents,  and  do  not  even  include  property  which  they  owned 
and  which  is  exempt  in  favor  of  the  widows  and  Infant  chil- 
dren.   {Post,  p.  416.) 

Cases  cited  and  approved:  Hall  v.  Railroad,  102  Ky.,  484;  Rail- 
road y.  Swayne,  26  Ind.,  483. 

5.  SAME.  Debts  due  estates  of  decedents  are  assets  for  adminis- 
tration in  the  Jurisdiction  where  the  debtor  resides. 

The  general  rule  is  that  all  simple  contract  debts  and  other  claims 
of  less  dignity,  due  the  estates  of  decedents  from  others,  are 
assets  for  administration  in  the  Jurisdiction  where  the  debtor 
or  party  liable  therefor  resides,  and  for  a  stronger  reason  is 
this  the  rule  where  the  decedent  and  his  debtor  both  reside  in 
the  same  Jurisdiction.     {Post,  pp.  416-418.) 

Cases  cited  and  approved:  Swancy  v.  Scott,  9  Humph.,  330; 
Young  y.  O'Neal,  3  Sneed,  55. 

6.  SAME.  Debt  that  fixes  jurisdiction  is  defined  to  be  a  fixed 
or  specific  sum  due  by  contract;  and  not  damages  for  wrong- 
ful death. 

The  word  "debt,"  within  the  meaning  of  the  statute  (section 
3935  of  Shannon's  Code)  authorizing  administration  upon  the 
estate  of  a  deceased  nonresident  in  a  county  where  a  debtor  to 
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such  estate  resides,  means  a  fixed  or  specific  sum  due  by  con- 
tract, and  does  not  include  unliquidated  damages  recoverable  in 
an  action  for  tort;  and  a  claim  for  damages  growing  out  of  a 
wrongful  death  is  not  a  debt.     {Post,  pp.  418,  419.) 

Code  cited  and  construed:     Sec.  3935  (S.);  sec.  3043  (M.  ft  V.) ; 
sec.  2203  (T.  ft  S.  and  1858). 


FROM    DAVIDSON. 


Appeal  from  the  County  Court  to  the  Circuit  Court  of 
Davidson  County,  and  appeal  from  such  Circuit  Court 
to  the  Court  of  Civil  Appeals,  and  by  writ  of  certiorari 
from  the  Court  of  Civil  Appeals  to  the  Supreme  Court. — 
Thomas  E.  Maithews,  Circuit  Judge. 

John  Bell  Keeblb^  Ed.  T.  Seay  and  F.  M.  Bass,  for 
Railroad. 

Pitts  &  M'Connico,  W.  H.  Washington  and  J.  Q. 
Lackey,  for  Herb. 


Mr.  Chief  Justice  Shields  delirered  the  opinion  of 
the  Court. 

This  case  was  begun  by  petition  filed  by  the  Louisville 
&  Nashville  Railroad  Company,  in  the  county  court  of 
Davidson  county,  to  revoke  letters  of  administration 
granted  by  that  court  to  Jno.  B.  Herb  upon  the  estate  of 
TjCO  F.  Herb,  deceased,  because  it  had  no  jurisdiction  or 
authority  to  grant  the  same. 
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The  allegations  of  the  petition  are  that  the  Louisville 
&  Nashville  Railroad  Company  is  a  corporation  created 
and  organized  under  the  laws  of  the  State  of  Kentucky, 
having  offices  and  agents  in  that  State,  and  also  in 
Davidson  county,  Tennessee,  and  that  Leo  F.  Herb,  de- 
ceased, was,  previous  to  August  10,  1910,  a  citizen  and 
resident  of  Hopkins  county,  Kentucky,  and  there  rtv 
ceived  injuries  from  which  he  there  died;  that  on  August 
10,  1910,  the  defendant,  John  B.  Herb,  applied  for  and 
was  granted  letters  of  administration  upon  the  estate  of 
said  Leo  F.  Herb  by  the  county  court  of  Davidson 
county,  and  upon  the  same  day,  as  such  administrator, 
brought  suit  against  the  petitioner  in  the  circuit  court 
of  Davidson  county  for  f25,000  damages  for  the  alleged 
wrongful  and  negligent  filling  of  his  intestate,  which  is 
pending  in  said  court! 

It  is  further  alleged  that  Leo  F.  Herb  at  the  time  of 
his  death,  and  when  said  letters  of  administration  were 
applied  for  and  granted,  had  no  goods,  chattels,  assets, 
or  any  estate,  real  or  personal,  in  Davidson  county,  nor 
any  debtor  or  debtor  of  a  debtor  residing  in  said  county, 
and  that  there  was  no  suit  to  be  brought,  prosecuted,  or 
defended  in  said  county  in  which  his  estate  was  in- 
terested. It  is  charged  upon  these  facts  that  the  county 
court  of  Davidson  county  was  without  jurisdiction  to 
grant  letters  of  administration  upon  the  estate  of  the 
decedent,  and  that  the  same  should  be  recalled  and  re- 
voked. The  prayer  is  for  this  special  relief  and  for 
general  relief. 


ntkil 
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The  defendant  demurred  to  the  petition  upon  several 
grounds,  but  only  two  questions  are  presented  for  de- 
termination. The  first  is  whether  the  petitioner  has 
such  interest  in  the  administrati<m  of  the  estate  of  the 
decedent  as  entitles  it  to  maintain  this  proceeding;  and 
the  .other  is  whether  or  not  the  right  of  action  growing 
out  of  the  alleged  negligent  killing  is  an  asset  of  the 
estate  of  the  decedent,  in  this  State,  sufficient  to  give 
the  county  court  of  Da\idson  county  jurisdiction  to  ap- 
point an  administrator  of  his  estate. 

The  demurrer  was  sustained  by  the  county  and  the 
circuit  courts,  but  was  held  bad  by  the  court  of  civil  ap- 
peals,  and  the  case  is  now  before  this  court  upon  a  pe- 
tition for  certiorari  to  review  the  action  of  the  latter 
court. 

We  are  of  opinion  that  the  petitioner  has  such  interest 
in  the  administration  of  the  estate  of  I^eo.  F.  Herb  to  en- 
title it  to  prosecute  this  proceeding.  John  B.  Herb  has 
sued  the  petitioner  in  the  capacity  of  administrator  of 
the  estate  of  the  decedent.  If  he  was  not  lawfully  ap- 
pointed, the  petitioner  has  the  right,  in  a  proper  way,  to 
show  that  fact,  and  thus  defend  itself  from  being 
harassed  by  a  suit  brought  without  authority  of  law, 
and  from  complications  that  may  arise,  should  his  let- 
ters of  administration  be  revoked,  upon  the  application 
of  some  one  interested  in  the  estate  of  the  decedent  as 
a  creditor,  next  of  kin,  or  otherwise. 

The  right  of  a  i)laiutiflf  to  maintain  an  action  in  the 
capacity  he  sues,  or  to  sue  in  a  particular  court  or 
jurisdiction,  may  always  be  challenged  by  a  defendant, 
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although  he  may  be  liable  for  the  wrong  sought  to  be 
redressed  iu  a  suit  brought  in  a  proper  court,  by  the 
proper  party.  This  proceeding  is  the  only  manner 
in  which  the  validity  of  letters  of  administration  can 
be  called  into  question.  The  appointment  by  the  county 
court  is  voidable  only,  and  cannot  be  attacked  col- 
laterally.  Railroad  Co.  v.  Mahomnj,  89  Tenn.,  312,  15  S. 
W.,  652;  Franklin  v.  Franklin,  91  Tenn.,  131,  18  S.  W., 
61 ;  Reeves  v.  Eager,  101  Tenn.,  712,  50  S.  W.;  760. 

In  support  of  the  other  question  presented  for  the  de- 
fendant, it  is  said  that  the  right  of  action  which  the  per- 
sonal representative  of  Leo  F.  Herb  has  against  the 
petitioner  for  the  alleged  unlawful  killing  of  the  de- 
cedent is  assets  or  estate  of  the  decedent,  or  a  debt  due 
decedent,  within  the  meaning  of  our  Code,  section  2203, 
subsections  1  and  2,  and  that  the  action  to  recover  the 
same  is  a  suit  in  Avhich  his  estate  is  interested,  within 
the  meaning  of  subsection  4  of  said  section,  sufficient 
to  confer  upon  the  county  court  of  Davidson  county 
jurisdiction  to  grant  letters  of  administration  upon  the 
estate  of  the  decedent.  We  cannot  agree  to  this  con- 
tention. 

The  jurisdiction  of  the  county  courts  of  this  State  to 
appoint  administrators  upon  the  estates  of  citizens  and 
residents  of  other  States  and  foreign  countries  has  been 
the  subject  of  legislation,  and  can  be  exercised  only  in 
the  cases  provided  by  that  legislation.  It  is  to  be 
found  in  Code,  sections  2203-2205  (Shannon's  Ed.,  sec- 
tions 3935-3937).    Section  2203  is  in  these  words: 
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"Sec.  2203.  Nonresident's  Estate — Administration. — 
Letters  testamentary  or  of  administration  may  be  grant- 
ed upon  the  estate  of  a  person  who  resided,  at  the  time 
of  his  death,  in  some  other  State  or  territory  of  tlie 
Union,  or  in  a  foreign  country,  by  the  county  court  of 
any  county  in  this  State. 

*^(1)  Where  the  deceased  had  any  goods,  chattels, 
or  assets,  or  any  estate,  real  or  personal,  at  the  time  of 
his  death,  or  where  the  same  may  be  w^hen  said  letters 
are  applied  for. 

"(2)     Where  any  debtor  of  the  deceased  resides. 

"(3)  Where  any  debtor  of  a  debtor  of  the  deceased 
resides,  his  debt  being  unpaid  when  the  application  is 
made. 

"(4)  Wliere  any  suit  is  to  be  brought,  prosecuted,  or 
defended,  in  which  said  estate  is  interested." 

The  other  sections  relate  to  suits  in  the  chancery  and 
supreme  courts,  and  have  no  application  to  this  case. 

These  sections  were  taken  from  Acts  1831,  ch.  24,  and 
Acts  1841-42,  ch  69,  enacted  at  a  time  when  the  right  of 
action  for  personal  injuries  abated  or  was  extinguished 
by  the  death  of  the  injured  party,  and  they  could  not 
have  been  intended  to  include  such  claims  for  damages 
as  assets  of  the  estate  of  a  decedent.  We  do  not  think 
such  rights  of  action  are  assets  or  estate  of  a  decedent 
within  the  meaning  of  the  statutes.  The  action,  if  any, 
which  the  personal  representative  of  Leo  F.  Herb  has 
against  the  petitioner  for  his  unlawful  killing,  is  under 
the  statutes  of  Kentucky  where  the  alleged  wrong  oc- 
curred.   There  is  nothing  in  the  record  to  show  the  na- 
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ture  of  those  statutes,  and  we  therefore  persume  that 
they  are  similar  to  those  of  this  State.  The  first  statute 
of  this  State  upon  the  subject,  enacted  in  1851,  is  carried 
into  the  CJode  of  1858  at  sections  2291,  2292,  and  pro- 
vides that  the  right  of  action  which  a  person,  who  dies 
from  injuries  received  from  WTongful  act  or  omission, 
would  have  against  the  wrongdoer,  in  case  death  had 
not  ensued,  shall  not  abate  or  be  extinguislied  by  his 
death,  but  shall  pass  to  his  widow,  and  if  no  widow,  to 
his  children;  or  to  his  personal  representative  for  the 
benefit  of  his  widow  and  children,  or  next  of  kin,  free 
from  the  claims  of  creditors,  and  that  the  acti(m  may  be 
instituted  by  the  personal  representativ^e  of  the  de- 
ceased, or  if  he  decline  to  sue,  by  the  widow  and  chil- 
dren of  the  deceased,  in  his  name.  In  1871,  by  an  act 
then  passed  (Acts  1871,  ch.  78)  the  widow  is  authorized 
to  sue  in  her  own  name,  and,  if  there  be  no  widow,  the 
children  may  sue  in  their  name.  And  by  an  act  passed 
in  1883  (Acts  1883,  ch.  186)  plaintiflFs  in  such  cases  are 
given  the  right  to  recover  the  damages  whidi  they  may 
sustain  in  consequence  of  the  death  of  the  decedent  in 
addition  to  those  which  the  decedent  could  have  re- 
covered had  he  survived  his  injuries.  Rights  of  action 
accruing  to  an  injured  party  for  torts  to  the  person,  un- 
der the  common  law,  were  extinguished  by  his  death. 
While  these  statutes  change  this  rule  and  presen-e  or 
continue  the  right,  it  is  not  for  the  benefit  of  the  estate 
of  the  decedent,  but  expressly  and  solely  for  that  of  the 
Widow^  children,  or  next  of  kin. 


416  TENNESSEE  REPORTS.       [125  Tenn. 


Railroad  v.  Herb. 


The  administrator,  it  is  true,  is  authorized  by  the  stat- 
ute to  sue,  but  it  is  as  trustee  for  the  widow  and  next 
of  kin.  He  cannot  sue  for  the  benefit  of  the  estate.  That 
the  suit  can  also  be  brought  by  the  widow,  and  in  the 
absence  of  a  widow,  by  the  children  in  their  own  name, 
and  that  the  recovery  is  not  only  for  the  damages  done 
to  the  decedent,  but  also  for  those  sustained  by  the 
widow  and  children,  or  next  of  kin,  conclusively  repel 
the  idea  that  the  right  of  action  is  an  asset  of  the  estate 
of  the  decedent. 

It  is  well  settled  that  assets,  within  the  meaning  of 
our  administration  laws,  include  only  property  subject 
to  the  payment  of  the  indebtedness  of  decedents.  They 
do  not  even  include  property  which  he  owned  and  ex- 
empt in  favor  of  the  widow  and  infant  children. 

This  question  has  not  before  been  presented  to  this 
court,  but  has  been  passed  upon  by  the  courts  of  last  re- 
sort in  Kentucky  and  Indiana,  and  there  held  in  accord- 
ance with  this  opinion.  HaWs  Adiv/r  v.  L.  &  N.  R.  R. 
Co.;  102  Ky.,  484,  43  S.  W.,  698,  80  Am.  St.  Rep.,  358; 
Jefferson  R.  R.  Co,  v.  Swayne's  Adm/r,  26  Ind.,  483. 

But  if  a  claim  for  damages  growing  out  of  the  alleged 
killing  of  one  by  the  wrongful  act  of  another  was  assets 
of  the  estate  of  the  deceased  within  the  meaning  of  our 
statutes  or  those  of  Kentucky,  tlie  county  court  of  David- 
son county  was  without  jurisdiction  in  this  case. 

The  general  rule  is  that  all  simple  contract  debta  and 
other  claims  of  less  dignity,  due  the  estates  of  decedents 
from  others,  are  assets  for  administration  in  the  juris- 
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diction  where  the  debtor  or  party  liable  therefor  re- 
sides.   Swancy  v.  Scott,  9  Humph.,  330. 

The  Louisville  &  Nashville  Railroad  Company  is  a  cor- 
poration created  and  organized  under  the  laws  of  the 
State  of  Kentucky.  It  has  its  domicile  and  offices  and 
agents  in  that  State,  and  there  operates  a  railroad.  The 
decedent,  Leo  F.  Herb,  was  a  citizen  and  resident  of  that 
State,  was  there  injured,  and  there  died.  The  cause  of 
action  which  arose  from  his  alleged  WTongful  killing  is 
one  for  unliquidated  damages.  The  jurisdiction,  there- 
fore, to  grant  letters  of  administration  upon  the  estate 
of  the  decedent  to  prosecute  this  right  of  action,  is  solely 
in  the  probate  courts  of  Kentucky. 

Our  statutes  were  enacted  to  provide  for  the  adminis- 
tration of  the  estates  of  nonresident  decedents  found  in 
this  State,  because  the  personal  representative  aj)- 
pointed  in  the  State  where  the  decedent  resided  at  his 
death  has  no  authority  here.  It  was  not  intended  that ' 
the  courts  of  this  State  should  assume  jurisdiction  of  as- 
sets of  citizens  and  residents  of  other  States  and  within 
the  jurisdiction  of  their  courts.  The  comity  which  pre- 
vails among  the  sev^eral  States  forbids  such  construc- 
tion. 

In  Young  v.  O^Neal,  3  Sneed,  55,  it  w^as  held  that  the 
executor  of  a  decedent  in  the  State  of  Illinois  could  not 

collect  a  note  due  his  intestate  from  a  citizen  of  this 

» 

State,  and  here  at  the  time  of  the  death  of  the  testator. 
But  it  is  said :  "If  the  debtor  and  creditor  both  reside 
in  the  same  country  at  the  time  of  the  creditor's  death, 
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and  an  administration  is  taken  out  in  that  country,  in 
such  case  as  the  debt  is  properly  due  there,  it  rightfully 
falls  within  that  administration.''  Or,  in  other  words, 
where  the  debtor  and  creditor  reside  in  the  same  State^ 
the  debt  is  assets  of  the  decedent  in  that  State. 

The  right  of  action  in  quqestion  cannot  have  a  situ^ 
and  be  assets  in  more  than  one  State,  and  being  in  Ken- 
tucky, and  within  the  jurisdiction  of  the  courts  of  that 
State,  it  is  clear  that  it  is  not  within  the  jurisdiction  of 
the  courts  of  this  State. 

The  claim  for  damages  growing  out  of  the  death  of  a 
decedent  is  not  a  debt.  That  term  is  applied  to  a  fixed 
or  specific  sum  due  by  contract,  and  not  to  unliquidated 
damages  recoverable  in  an  action  for  a  tort  But,  if  it 
was  a  debt,  what  we  have  said  above  is  conclusive  that 
its  situs  is  in  Kentucky,  where  the  creditor  and  debtor 
both  resided  at  the  death  of  the  former. 

It  follows  from  what  has  been  said  that  subsection  4 
of  section  2203  did  not  authorize  the  county  court  of 
Davidson  county  to  exercise  probate  jurisdiction  in  this 
case,  because  the  estate  of  decedent  is  not  interested  in 
the  suit  to  be  brought  by  or  for  his  widow,  children,  or 
next  of  kin.  This  provision  was  also  intended  to  cover 
only  those  cases  where  it  is  necessary,  in  order  to  protect 
the  estate  of  the  decedent,  to  bring  a  suit  in  this  State. 
The  action  which  it  is  sought  to  bring  against  the  Louis- 
ville &  Nashville  Railroad  Company  for  the  death  of  the 
decedent  is  one  that  can  as  well  be  brought  in  the  State 
of  Kentucky,  by  the  laws  of  which  it  is  given,  as  in  this 
State,  and  there  is  no  reason  it  should  be  brought  here. 


lY  Gates]        DECEMBER  TERM,  1911.  419 


i^^i^a>^l^l> 


Railroad  v.  Herb. 


It  is  said  that  an  action  for  damages  for  the  death  of 
one  by  wrongful  act  is  transitory,  and  can  be  brought 
anywhere  the  wrongdoer  can  be  found.  This  is  true, 
provided  there  be  one  authorized  to  bring  the  action  in 
the  jurisdiction  where  it  is  attempted  to  be  instituted. 
That  question,  however,  has  nothing  to  do  with  this 
case.  We  are  here  to  determine  whether  the  county 
court  of  Davidson  county  had  jurisdiction  to  appoint 
an  administrator  of  the  estate  of  the  decedent  and  that 
only.  We  are  of  opinion  that  upon  the  allegations  of  the 
petition,  which  are  taken  as  true  upon  demurrer,  such 
jurisdiction  did  not  exist. 

Therefore,  there  is  no  error  in  the  judgment  of  the 
court  of  civil  appeals  o^Brruling  the  demurrer,  and  the 
writ  of  certiorari  to  reverse  the  same  is  denied. 
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Jim  Johnson  v.  State. 
{Nashville,    December  Term,  1911.) 

1.  CRIMINAL  LAW.  Misconduct  of  State's  attorney  In  reading 
to  the  Jury  a  memorandum  indorsed  on  Indictment  showing 
State's  witnesses  examined  before  grand  Jury  is  prejudicial 
and  reversible  error,  when. 

Where  the  first  trial  of  the  accused  did  not  occur  until  more  than 
eight  years  after  the  homicide,  and  his  second  trial  did  not  occur 
until  five  years  later,  when  the  attorney  of  the  accused  argued 
that  the  memory  of  the  witnesses  on  both  sides  was  likely  to  be 
dim  and  unreliable,  and,  in  reply  thereto,  the  State's  attorney 
made  the  point  that  the  witnesses  for  the  State  were  more  likely 
to  remember  the  transaction  correctly,  because  they  had  testi- 
fied before  the  grand  Jury,  and  that  the  facts  were  thereby  im- 
pressed on  their  minds,  more  deeply  than  upon  the  minds  of  the 
witnesses  for  the  accused;  and,  upon  objection  made  to  this 
statement,  on  the  ground  that  there  was  no  testimony  show- 
ing the  facts  of  such  examination,  the  State's  attorney  read 
to  the  Jury  a  memorandum  on  the  back  of  the  indictment  pur- 
porting to  show  that  the  witnesses  referred  to  had  been  examin- 
ed before  the  grand  Jury,  to  which  the  attorney  of  the  accused 
again  objected,  on  the  ground  that  this  memorandum  had  not 
been  put  in  evidence;  whereupon  the  trial  Judge  ruled  that  it 
was  competent  for  the  State's  attorney  to  refer  to  the  memo- 
randum simply  to  show  the  fact  that  the  witnesses  had  been  so 
examined,  to  which  ruling,  the  attorney  of  the  accused  objected, 
but  the  objection  was  overruled.  Held,  that  such  conduct  of 
the  State's  attorney  and  the  action  of  the  trial  court  -constituted 
prejudicial  and  reversible  error.     (Posit  pp.  424-427.) 

2.  SAME.  Where  the  evidence  shows  involuntary  manslaugh- 
ter, an  Inaccurate,  unnecessary,  and  harmless  charge  on  that 
subject  is  not  reversible  error. 

Where  all  the  witnesses,  including  the  accused,  testified  that  the 
accused  shot  the  deceased,  but  the  accused  claimed  that  he  shot 
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the  deceased  because  he  was  advancing  on  him,  with  an  open 
knife  in  his  hand,  there  was  no  eyldence  Indicating  involuntary 
manslaughter,  and  a  charge  on  that  subject  was  unnecessary. 
However,  the  accused  cannot  complain  of  the  inaccuracy  and 
needlessness  or  unnecessariness  of  such  charge,  if  he  was  not 
injured  by  it.     iPoat,  pp.  427,  428.) 

3.  SAME.  Charge  that  self-defense  Is  not  available  for  shoot- 
ing an  intervening  peacemalcer  whose  brother  was  putting 
accused  in  danger  of  death  or  great  bodily  harm  is  proper, 
when. 

The  court  properly  gave  in  charge  to  the  Jury  an  instruction  offered 
by  the  State  to  the  effect  that  if,  when  the  defendant  shot  the 
deceased,  the  latter  was  not  advancing  upon  him  with  a  knife, 
but  was  only  Interceding  as  a  peacemaker,  and  had  thrown  him- 
self between  the  defendant  and  his  (decedent's)  brother  to  pre- 
vent a  difficulty,  having  nothing  in  his  hands,  and  having  no 
reasonable  ground  on  '^hlch  to  base  an  honest  belief  that  he 
was  in  danger  of  death  or  great  bodily  harm  at  the  hands  of 
the  deceased,  then  he  would  have  no  right  to  shoot  the  deceased 
and  the  plea  of  self-defense  would  be  unavailable,  even'  thoilgh 
he  believed  that  the  decedent's  brother  was  putting  him  in 
danger  of  death  or  great  bodily  harm,  provided  he  shot  the 
deceased  purposely.     {Post,  pp.  428,  429,  430.) 

4.  8AIME.  Refusal  of  requested  charge  that  defendant,  without 
fault,  may  shoot  an  intervener  trying  to  disarm  him  against 
his  aggressive  adversary,  Is  erroneous,  when. 

The  court  erroneously  refused  to  give  a  requested  charge  asked  by 
the  defendant  to  the  effect  that  if  the  defendant  was  peaceable 
and  quiet,  and  did  nothing  to  bring  on  the  difficulty,  and  the 
decedent's  brother  approached  and  menaced  the  defendant,  so 
as  to  cause  him  to  be  apprehensive  for  his  life  or  of  great  bodily 
harm,  whereupon  the  deceased  undertook  to  intervene  and  dis- 
arm defendant,  when  he  was  faultless,  and  thus  committed  an 
assault  upon  the  defendant  which  he  apprehended  put  his  life 
in  Jeopardy,  either  from  the  deceased  or  his  brother,  then  the 
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defendant  would  have  the  right  to  act  upon  such  apparent 
danger,  and,  if  he  acted  in  good  faith,  he  could  slay  his  adversa- 
ries In  order  to  save  himself  from  death  or  great  bodily  harm. 
(Post,  pp.  428-431.) 

6.  SAME.  One  intervening  to  disarm  the  defendant  against  un- 
lawful assauit  becomes  a  particeps  criminis  and  may  be  de- 
fended against. 
A  person  who  intervenes  to  disarm  a  man  who  is  trying  to  pro- 
tect himself  against  an  unlawful  assault  of  a  third  party,  which 
assault  puts  him  in  danger  of  death  or  great  bodily  harm, 
becomes  a  particeps  criminU  with  such  third  party,  and  may  be 
defended  against  in  the  same  manner.     iPoat,  p.  431.) 

6.  8AIME.  Refusal  to  charge  a  requested  instruction  on  self- 
defense  that  is  not  strictly  accurate  is  not  reverslbie  error; 
suggested  corrections. 
Where  the  accused  requested  an  Instruction  to  the  effect  that  a 
person  who  is  without  fault,  when  menaced  by  threatening 
words  and  gestures,  or  by  acts  calculated  to  cause  him  to 
-  become  apprehensive  of  his  safety,  and  of  death  or  great  bodily 
harm,  is  not  compelled  to  wait  until  his  adversary  strikes  him, 
or  even  get  in  a  position  to  slay  or  strike  him;  but  if  the  danger 
is  so  apparent  or  imminent,  or  if  he  in  good  f&lth  believes 
such  danger  is  apparent^  then  he  may  strike  and  even  take  the 
life  of  his  adversary  or  antagonist,  and  he  is  not  compelled  to 
retreat,  when  a  retreat  might,  on  account  of  the  violence  of  the 
assault,  result  in  death  or  great  bodily  harm  to  him,  such 
requested  instruction  is  Tield  to  be  correct  in  the  main,  but  is 
held  to  be  inaccurate  and  defective  in  the  use  of  the  word 
"calculated,"  for  which  the  phrase  "of  such  nature  as"  should 
have  been  substituted;  and  after  the  italicized  word  "apparent," 
the  words  "and  imminent"  should  have  been  added;  and  no 
reversal  would  be  granted  for  the  refusal  to  charge  such  in- 
accurate request,  since  such  instructions  must  be  strictly  ac- 
curate in  order  to  put  the  trial  judge  in  error  when  he  refuses 
to  charge  the  same.     {Post,  pp.  431,  432.) 
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7.  SAME.  "Overt  act"  Is  defined;  proper  refusal  of  requested 
instruction  tiiat  certain  facts,  if  found  to  be  true,  constitute 
an  "overt  act"  entftling  accused  to  acquittai. 

The  term  "oyert"  simply  means  "open,"  and  in  homicide  cases 
an  "overt  act"  Is  an  open  act.  Indicating  a  present  purpose  to 
do  immediate  great  bodily  harm,  which  can  be  shown  in  a  given 
case  only,  by  the.  evidence;  for  the  question  of  what  is  an 
"overt  act"  is  a  question  of  fact,  which  must  be  left  to  the  Jury 
in  every  case,  and  the  jury  must  Judge  of  it  in  the  light  of  all 
the  evidence.  Therefore,  the  refusal  of  the  trial  court  to  give 
in  charge  to  the  Jury  a  requested  Instruction  stating  that  cer- 
tain facts,  if  found  to  be  true,  would  constitute  an  overt  act 
entitling  the  accused  to  a  verdict  of  not  guilty,  was  proper, 
and  not  erroneous.     (Post,  pp.  432-434.) 

Cases  cited  and  approved:  Jackson  ▼.  State,  6  Bax.,  462;  Allison 
Y.  United  States,  160  U.  S.,  203. 

8.  SAi^E.  Accused  has  same  right  of  seif-defense  against  an 
Intervener  as  against  the  party,  even  a  brother,  in  whose 
behalf  the  intervention  was  made. 

Where  the  accused,  when  he  killed  the  deceased,  was  In  danger 
of  death  or  great  bodily  harm  at  the  hands  of  a  brother  of 
the  deceased,  or  honestly  believed  himself  to  be  so  on  reasonable 
grounds,  and  at  that  time  the  deceased  Intervened  and  sought 
to  disarm  the  accused,  or  approached  him  with  a  knife,  the 
accused  then  had  the  same  right  to  defend  himself  against  the 
deceased  as  against  his  attacking  brother,  even  though  the 
deceased  was  intervening  in  behalf  of  his  brother,  because  no 
one,  not  even  a  brother,  has  any  right  to  Intervene  in  behalf 
of  another  who  is  in  the  wrong;  for  the  right  of  Intervention 
exists  only  where  it  is  in  behalf  of  one  acting  in  his  rightful 
self-defense.     (Post,  pp.  434-436.) 

Cases  cited  an  approved:  Smith  v.  State,  106  Tenn.,  305;  Cooper 
V.  State,  123  Tenn.,  129-143  (and  citations);  State  v.  Greer,  2? 
W.  Va.,  800;  State  v.  Brittain,  89  N.  C,  481;  State  v.  Coz,  163 
N.  C,  638;  Mitchell  v.  State,  129  Ala.,  23;  Wheat  v.  Common* 
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wealth  (Ky.),  118  S.  W.,  264;  State  v.  Henneaaey,  29  Nev.,  320, 
340;  Wheatley  v.  State,  93  Ark.,  409;  People  v.  TravlB,  66  Cal., 
251,  255. 


FROM  WILLIAMSON. 


Appeal  from  the  Circuit  C5ourt  of  Williamson  County. 
— Douglas  Wikle,  Judge. 

Hendekson  &  Henderson  and  Tylee  BERttY,  for  John- 
son. 

Attorney-General  Gates,  for  State. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  convicted  of  voluntary  man- 
slaughter at  the  April  term,  1911,  of  the  circuit  court  of 
Williamson  county,  and  sentenced  to  a  term  of  five 
years'  confinement  in  the  State  penitentiary.  He  has 
appealed  and  assigned  errors. 

The  judgment  must  be  reversed  because  of  the  follow- 
ing error  committed  on  the  trial:  During  the  argu- 
ment before  the  jury  one  of  the  attorneys  representing 
the  State  made  the  point  that  the  witnesses  for  the  State 
were  more  likely  to  remember  the  transaction  correctly, 
because  they  had  testified  before  the  grand  jury,  and  had 
thereby  gotten  the  facts  impressed  upon  their  minds 
more  deeply  than  had  the  witnesses  for  the  plaintiff  in 
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error.  This  statement  was  immediately  objected  to  by 
the  attorney  for  the  plaintiff  in  error,  on  the  ground  that 
there  was  no  testimony  showing  the  fact  of  such  exami- 
nation of  the  State's  witnesses  before  the  grand  jury. 
Thereupon  the  attorney  then  addressing  the  jury  on  be- 
half of  the  State  read  to  the  jury  a  memorandum  on  the 
back  of  the  indictment  purporting  to  show  that  the  wit- 
nesses referred  to  had  been  examined  before  the  grand 
jury.  Plaintiff  in  error^s  attorney  again  objected,  on  the 
ground  that  this  menorandum  had  not  been  put  in  evi- 
dence. Thereupon  the  trial  judge  ruled  that  it  was  com- 
petent for  the  attorney  for  the  State  to  refer  to  the 
memorandum  simply  to  show  the  fact  that  the  witnesses 
had  been  so  examined.  Plaintiff  in  error's  attorney 
again  objected,  but  the  objection  was  overruled. 

The  point  was  very  material,  because,  owing  to  the 
absence  of  the  plaintiff  in  error  from  the  State,  the 
first  trial  of  the  case  at  the  April  term,  1906,  had  not 
occurred  until  a  period  of  more  than  eight  years  had 
elapsed  from  the  date  of  the  homicide.  Hence  the  argu- 
ment on  the  part  of  the  plaintiff  in  error's  attorney  that 
the  memory  of  the  witnesses  on  both  sides  was  likely  to 
be  dim  and  unreliable,  when  the  second  trial  occurred 
at  the  April  term,  1911,  and  the  reply  of  the  attorney  for 
the  State  before  referred  to,  showing  why  the  memory 
of  the  State's  witnesses  was  more  likely  to  be  accurate 
than  that  of  the  plaintiff  in  error's  witnesses. 

The  memorandum  on  the  back  of  the  indictment  was 
not  evidence,  and  should  not' have  been  referred  to  at 
all.    We  have  no  doubt  the  plaintiff  in  error's  defense 
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was  seriously  injured,  and  the  results  of  the  trial  af- 
fected, by  this  action  of  the  attorney  for  the  State  and 
the  ruling  of  the  trial  judge.  The  injury  would  have 
been  a  decided  one  happening  at  any  stage  of  the  trial ; 
but,  happening  as  it  did,  in  the  closing  address,  when 
the  plaintiff  in  error's  attorney  had  no  reply,  it  must 
have  been  even  greater,  and  especially  in  view  of  the 
fact  that  there  was  a  very  great  conflict  in  the  evidence. 
We  have  read  with  care  the  whole  record,  and  we  have 
rarely  seen  one.  in  which  there  was  greater  conflict.  Ac- 
cording to  eyewitnesses  who  testified  for  the  State,  Mike 
Copeland,  the  subject  of  the  homicide,  was  ruthlessly 
shot  down  by  plaintiff  in  error  while  approaching  with 
outstretched  hands,  begging  him  not  to  kill  his  brother^ 
Marse  Copeland,  at  a  time  when  the  latter  was  not  offer- 
ing to  do  plaintiff  in  error  any  harm,  although  it  is  con- 
ceded that  a  few  moments  before  this  Marse  Copeland 
had  used  threatening  language  to  plaintiff  in  error,  and 
had  exhibited  a  pistol,  and  had  demanded  of  plaintiff  in 
error  that  he  settle  at  once  a  small  debt  which  he 
claimed  the  latter  owed  him.  The  construction  which 
the  State's  witnesses  gave  the  matter  was  that  when 
Marse  Copeland  advanced,  using  this  threatening  lan- 
guage and  manner,  plaintiff  in  error  receded  a  few 
steps,  drew  his  pistol,  and  said,  "Let's  fight  it  out;'' 
that  thereupon  Marse  Copeland  stopped,  and  Mike  Cope- 
land interceded  for  his  brother  in  the  manner  above 
stated,  and  plaintiff  in  error  shot  him  in  the  bowels, 

and  said  to  him,  **Now,  d* you,  lie  down  and  die;*^ 

and,  having  thus  disposed  of  Mike,  he  turned  his  atten- 
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tion  to  Marse,  and  began  sliootiiig  at  him,  and  Marse 
did  not  iahoot  until  he  was  then  attacked.  According  to 
an  equal  number  of  eyewitnesses  introduced  in  behalf  of 
plaintiff  in  error^  when  Marse  came  up  and  made  the 
demand  for  the  debt,  and  used  the  threatening  language, 
and  exhibited  the  threatening  manner  above  referred  to, 
Mike  Copeland  drew  a  knife  from  his  pocket  and  at 
once  intervened  in  behalf  of  his  brother,  approaching 
plaintiff  in  error  with  the  open  knife,  and  threatening  to 
kill  him,  and  striking  at  him  with  his  knife,  and  ac- 
tually cutting  his  clothes,  ^d  while  Mike  was  so  acting 
the  plaintiff  in  error  shot  him  and  killed  him. 

In  view  of  this  great  conflict  in  the  evidence,  and  the 
fact  that  the  witnesses  were  examined  on  the  last  trial 
some  fourteen  years  after  the  homicide,  the  point  made 
by  the  use  of  the  memorandum  on  the  back  of  the  indict- 
ment was  very  important 

Objection  was  made  to  the  charge  of  the  court  as  a 
whole  because  too  meager.  AVe  think  the  requests 
which  the  trial  judge  gave  in  charge  added  enough  to 
save  the  charge  from  this  objection,  although  it  would 
have  been  much  better  if  his  honor  had  indicated  more 
clearly  the  legal  rules  applicable  to  the  different  phases 
of  the  case. 

It  is  said  the  charge  was  inaccurate  upon  the  subject 
of  involuntary  manslaughter.  If  there  was  any  inac- 
curacy, it  was  such  as  the  plaintiff  in  error  could  not 
complain  of.  Moreover,  there  was  no  evidence  indicat- 
ing involuntary  manslaughter.  All  of  the  witnesses, 
plaintiff  in  error  included,  testified,  that  plaintiff  in  er- 
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ror  shot  at  Mike  Oopeland.  Plaintiff  in  error  says  he 
shot  him  because  he  was  advancing  on  him  with  an 
open  knife  in  his  hand.  The  charge  upon  the  subject  of 
involuntary  manslaughter  was  unnecessary,  when  there 
was  no  evidence  at  all  in  any  way  indicating  that  there 
had  been  such  inTX)luntary  manslaughter.  However,  the 
plaintiff  in  error  was  not  injured  by  what  was  said  in 
the  charge  upon  this  subject. 

It  is  insisted  the  court  below  erred  in  giving  in  the 
charge  to  the  jury  the  following  instruction  offered  by 
the  State: 

"I  further  charge  you  that  if  you  find  from  the  proof 
beyond  a  reasonable  doubt  that,  at  the  time  the  defend- 
ant shot  Mike  Ooi)eland,  the  latter  was  not  advancing 
upon  him  with  a  knife,  but  was  only  interceding  as  a 
;)eacemaker,  and  had  thrown  himself  between  the  de- 
fendant and  Marse  Copeland  to  prevent  a  diflftculty,  hav- 
ing nothing  in  his  hands,  and  that  the  defendant  could 
see  that  he  had  no  knife  in  his  hands,  and  had  no  rea- 
sonable ground  on  which  to  base  an  honest  belief  that 
he  was  in  danger  of  death  or  great  bodily  harm  at  the 
hands  of  Mike  Copeland,  then  he  would  not  have  the 
right  to  shoot  Mike  Copeland,  and  the  plea  of  self-de- 
fense would  not  avail  him ;  and  this  is  so,  even  if  he  be- 
lieved that  Marse  Copeland  was  putting  him  in  danger 
of  death  or  great  bodily  harm,  provided  he  shot  Mike 
purposely." 

We  think  this  instruction  was  properly  given. 

It  is  insisted  the  trial  judge  committed  error  in  re- 
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fusing  to  give  the  following  special  instruction  offered 
by  the  plaintiff  in  error: 

"I  charge  you  that  if  you  find  from  the  evidence  that 
the  defendant  was  sitting  peaceably  and  quietly,  and  did 
nothing  to  bring  on  the  difllculty  in  this  case,  and  if 
you  find  that  Marse  Copeland  approached  the  place 
where  the  defendant  was  thus  sitting,  and  menaced  him 
in  such  language  and  tones  and  by  such  acts  as  caused 
the  defendant  to  be  apprehensive  for  his  life,  or  appre- 
hensive of  great  bodily  harm,  and  if  you  find  that  the  de- 
ceased undertook  to  intervene  and  disarm  the  defendant 
when  the  defendant  was  faultless,  and  thus  commit  an 
assault  upon  the  defendant  which  the  defendant  had  ap- 
prehended put  his  life  in  jeopardy,  either  from  Marse 
Copeland  or  from  the  deceased,  then  the  defendant,  if 
he,  as  I  instructed  you,  was  apprehensive  for  his  life  or 
great  bodily  harm,  would  have  the  right  to  act  upon  such 
apparent  danger,  and,  if  he  acted  in  good  faith,  he  could 
slay  his  ad\nersaries  in  order  to  save  himself  from  death 
or  great  bodily  harm." 

We  think  this  instruction  should  have  been  given. 

This  instruction  was  based  on  the  case  as  exhibited  by 
the  witnesses  for  the  plaintiff  in  error,  while  the  instruc- 
tion set  out  supra  exhibited  the  case  from  the  standpoint 
of  the  State's  witnesses.  The  two,  if  they  had  been 
given,  would  have  instructed  the  jury  upon  the  two 
theories,  as  to  each  of  which  there  was  quite  a  good 
deal  of  evidence. 

Under  the  instruction  offered  by  the  State  the  jury 
were  told  that  if  Mike  Copeland  was  interceding  purely 
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as  a  peacemaker,  and  fop  that  purpose  had  thrown  him- 
self between  the  contending  parties  for  the  purpose  of 
preventing  a  diflBiculty,  being  at  the  time  unarmed,  as 
plaintiff  in  error  could  see,  and  the  latter  had  no  reason- 
able ground  upon  which  to  base  an  honest  belief  that  he 
was  in  danger  of  death  or  great  bodily  harm  at  the  hands 
of  this  peacemaker,  he  would  not  have  the  right  to  shoot 
him  on  the  plea  of  self-defense,  even  though  he  be- 
lieved that  at  the  time  his  real  adversary,  Marse  Cope- 
land,  was  putting  him  in  danger  of  death  or  great 
bodily  harm. 

In  the  instruction  offered  by  the  plaintiff  in  error  it 
was  asked  by  the  attorney  for  the  latter  that  the  jury 
be  instructed  that  if,,  while  the  plaintiff  in  error  was 
without  fault,  and  was  being  assailed  by  Marse  Qope- 
land  in  such  a  manner  as  to  cause  him  to  be  apprehen- 
sive of  death  or  great  bodily  harm  at  the  hands  of  the 
latter,  the  isaid  Mike  Copeland  intervened  for  the  pur- 
pose of  disarming  the  plaintiff  in  error,  and  the  latter 
was  at  this  moment  apprehensive  for  his  life  or  great 
bodily  harm  at  the  hands  of  Marse  Oopeland,  by  reason 
of  the  language,  tones,  and  acts  of  said  Marse  Copeland, 
at  the  time,  he  would  have  the  right  to  act  upon  such 
apparent  danger,  and,  if  acting  in  good  faith,  he  could 
^lay  Mike  Copeland,  as  well  as  Marse  Copeland,  in  or- 
der to  save  himself  from  death  or  great  bodily  harm. 
On  the  hypothesis  put  in  this  instruction,  Mike  Cope- 
land wa«  intervening,  not  as  a  peacemaker,  but  for  the 
purpose  of  disarming  a  combatant,  who  was  at  the  time 
without  fault,  and  whose  life  was  being  put  in  immediate 
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peril  at  the  hands  of  a  third  party.  A  person  who  thus 
intervenes  to  disarm  a  man  who  is  trying  to  protect 
himself  against  an  unlawful  assault  from  a  third  party^ 
which  assault  put«  him  in  danger  of  death  or  great 
bodily  harm,  becomes  particeps  crimims  with  such  third 
^  party,  and  may  be  defended  against  in  the  same  manner. 

The  next  instruction  offered  by  plaintiff  in  error  (the 
seventh )  is  practically  covered  by  the  one  which  we  have 
just  held  should  have  been  granted,  and,  if  given  in  con- 
nection therewith,  would  probably  have  misled  the  jury. 

The  succeeding  instruction  (No.  8)  offered  by  plain- 
tiff in  error  was  as  follows : 

"I  instruct  you  that  a  i)erson  who  is  without  faulty 
when  menaced  by  threatening  words  and  gestures,  or 
by  acts  calculated  to  cause  him  to  become  apprehensive 
of  his  safety,  and  apprehensive  of  death  or  great  bodily 
harm,  is  not  compelled  to  wait  until  his  adversary  strike 
him,  or  fell  him,  or  even  get  in  a  position  to  slay  or 
strike  him;  but  if  the  danger  is  so  apparent  or  immi- 
nent, or  if  he,  in  good  faith,  believes  such  danger  is  ap- 
parent, then  he  may  strike,  and  even  take  the  life  of  his 
adversary  or  antagonist,  and  he  is  not  compelled  to  re- 
treat when  a  retreat  might,  on  account  of  the  violence 
of  the  assault,  result  in  death  or  great  bodily  harm  to. 
such  defendant," 

This  instruction  is  correct  in  the  main,  but  is  defective 
in  one  respect.  In  the  clause  "or  if  he,  in  good  faith,  be- 
lieve such  danger  is  apparent,"  to  be  strictly  accurate 
should  read,  "or  if  he,  in  good  faith,  believe  such  danger 
is  apparent"  and  "imminent."    The  word  "calculated" 
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is  also  unfortunate.  In  the  connection  in  which  it  was 
used  it  was  meant  to  be  equivalent  to  the  words  "of 
such  a  nature  as."  By  reason  of  the  defects  mentioned, 
we  would  not  revierse  for  the  refusal  to  give  this  instruc- 
tion, since  instructions  must  be  strictly  accurate  in  or- 
der to  put  the  trial  judge  in  error,  yet,  as  the  case  must 
go  back  on  other  grounds,  we  think  it  proper  to  state 
what  we  believe  to  be  the  correct  view. 

The  trial  judge  refused  to  give  in  charge  to  the  jury 
plaintiff  in  error's  instruction  No.  1,  which  was  as  fol- 
lows : 

"If  you  find  from  the  proof  that  Marse  CJopeland 
came  to  the  crap  game  and  said  to  the  defendant,  ^ Jim,  I 
want  my  money  you  owe  me,'  and  that  the  defendant 
told  him  to  come  back  later,  and  that  an  hour  and  a 
half  or  some  time  later  Marse  Copeland  returned  to  the 
card  game  and  asked  Jim  for  his  money,  and  that  Jim, 
the  defendant,  said  he  didn't  have  it,  and  that  Marse 
then  stepped  upon  the  rug  or  blanket  upon  which  the 

card  game  was  being  played,  and  said,  *By  Q , 

there  shan't  be  another  card  game  played  here  until  I 
get  my  money,'  Marse  leaving  his  right  hand  in  his  coat 
pocket  upon  his  pistol,  and  that  the  defendant^  Jim 
Johnson,  heard  this  remark  and  saw  that  Marse  had  his 
hand  upon  the  pistol,  then  this  act  of  Marse  in  stepping 
upon  the  blanket  with  his  hand  upon  the  pistol,  together 

with  the  words,  ^By  Q ,  there  shan't  be  another  game 

of  cards  played  here  until  I  get  my  money,'  constituted 
an  overt  act  upon  his  (Marse's)  part,  made  Marse  Oope- 
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land  the  aggressor^  and  authorized  Jim  Johnson  in  be- 
lieving that  he  was  in  danger  of  great  bodily  harm  or 
death.  Now,  gentlemen^  if  you  find  the  above  to  be 
the  facts,  and  if  you  further  find  that  the  deceased,  Mike 
Copeland,  a  brother  of  Marse  Copeland,  rose  to  his  feet, 
passed  in  front  of  his  brother,  Marse  Copeland,  and 
followed  Jim  Johnson  (who  had  gotten  up  and  gone 
backward),  and  if  you  believe  that  Mike  Copeland,  the 
deceased,  lunged  at  the  defendant,  or  gripped  his  hand, 
and  if  you  further  believe  that  the  defendant  said  to 

the  deceased,  *Q d you,  stand  back,^  or  'Stop, 

stand  back,'  and  jerked  loose  from  the  deceased,  and 
shot,  then,  in  that  event,  I  charge  you  that  your  verdict 
should  be  not  guilty,  for  the  reason  that,  if  the  above 
facts  are  found  by  you  to  be  true,  that  the  deceased, 
Mike,  intervening  in  behalf  of  his  brother,  Marse,  stands 
in  the  shoes  of  his  brotlier,  Marse,  and  can  claim  no  more 
protection  at  the  hands  of  the  law  than  Marse," 

As  previously  stated,  an  instruction  offered  must  be 
correct  in  form  and  substance  in  order  to  put  the  trial 
judge  in  error  in  refusing  it.  This  instruction  is  de- 
fective. It  undertakes  to  tell  the  jury  what  is  an  overt 
act  This  is  a  question  of  fact,  which  must  be  left  to  the 
jury  in  every  case.  Jackson  v.  State,  6  Baxt.,  452;  Alli- 
son v.  United  States,  160  U.  S.,  203, 16  Sup.  Ct,  252,  40 
L.  Ed.,  395.  "Overt"  simply  means  "open."  In  homi- 
cide cases  an  overt  act  is  an  open  act,  indicating  a  pres- 
ent purpose  to  do  immediate  great  bodily  harm.  What 
this  overt  act  is  can  be  shown  in  a  given  case  only  by 
the  evidence,  and  the  jury  must  judge  of  it  in  the  light 
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of  all  the  evidence.  The  court  cannot  properly  say  to 
them  that  this  or  that  act  is  an  overt  act.       . 

As  to  the  residue  of  the  instruction,  as  a  proposition 
of  law,  if,  indeed,  the  plaintiff  in  error  was  at  the  mo- 
ment in  danger  of  death  or  great  bodily  barm  at  the 
hands  of  Marse  Oopeland,  or  honestly  believed  himself 
to  be  so  on  reasonable  grounds,  and  at  that  time  Mike 
Oopeland  intervened  in  the  manner  stated,  the  plaintiff 
in  error  had  a  right  to  defend  against  him  the  same  aB 
against  Marse  Copeland.  This  falls  within  the  principle 
wnich  we  have  stated  in  disposing  of  the  sixth  instruc- 
tion offered  by  the  plaintiff  in  error.  This  would  be 
true,  even  though  Mike  was  intervening  in  behalf  of  his 
brother,  because  under  the  facts  assumed  he  would 
stand  in  the  shoes  of  his  brother,  and  could  claim  no 
more  protection  at  the  hands  of  the  law  than  could  his 
brother. 

The  rule  upon  this  subject  is  plain  and  clear.  It  is  so 
held  in  our  own  cases. 

A  very  interesting  case  upon  this  subject  is  Tom  and 
Robert  Smith  v.  State,  105  Tenn.,  305,  60  S.  W.,  145. 
In  that  case,  before  the  difficulty  was  ovier  the  two  Smith 
brothers  and  the  two  Fowler  brothers  were  engaged  in  a 
combat,  which  resulted  in  the  death  of  the  two  Fowlers. 
The  original  difficulty  was  between  Tom  Smith  and  Bud 
Fowler.  Tom  Smith  was  the  aggressor.  He  brought 
on  the  difficulty  between  himself  and  Bud  Fowler. 
While  he  was  shooting  at  Bud  Fowler,  the  latter's 
brother,  Henry  Fowler,  intervened.  Then  Bob  Smith, 
the  brother  of  Tom,  shot  Henry  Fowler,  who  was  killed 
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by  this  shot  and  by  other  shots  immediately  delivered 
into  his  body  by  Tom  Smith.  The  court  held,  on  this  state 
of  facts,  that  inajsmuch  as  Tom  Smith  was  in  the  wrong, 
his  brother.  Bob  Smith  stood  in  his  shoes  when  he  shot 
Henry  Fowler,  and  was  guilty  of  murder ;  also  that  inaj^ 
much  as  Bud  Fowler  was  properly  defending  himself 
a^inst  Tom  Smith,  his  brother,  Henry  Fowler^  prop- 
erly intervened  in  his  effort  to  prevent  Tom  Smith  from 
committing  murder  upon  the  body  of  Bud  Fowler.  It 
is  thus  seen  in  that  case  both  phases  were  presented. 
Bud  Fowler  was  endeavoring  to  defend  himself  against 
the  felonious  aggression  of  Tom  Smith,  and  Henry  Fow- 
ler, his  brother,  joined  him  in  that  defense,  and  under 
the  law  was  held  to  be  acting  properly  in  his  eflfort  to 
prevent  the  commission  of  a  felony  upon  the  person  of 
his  brother,  while  Bob  Smith,  who  was  aiding  his 
brother  in  the  committing  of  that  felony,  stood  in  the 
shoes  of  his  brother  and  was  guilty  with  him. 

There  is  an  elaborate  discussion  of  the  subject  in  the 
opinion  of  Shields,  J.,  in  the  case  of  Cooper  v.  State^  123 
Tenn.,  at  pages  129  to  143,  inclusive,  138  S.  W.,  826, 
which  we  regard  as  a  sound  exposition  of  the  law.  We 
can  add  nothing  to  what  is  there  said,  except  that  the 
principles  there  laid  down  are  supported,  not  only  by  the 
cases  and  text-books  referred  to,  but  by  the  great  weight 
of  authority  elsewhere.  In  addition  to  the  cases  there 
cited,  we  refer  to  the  following  as  in  entire  accord  there- 
with: State  V.  Greer,  22  W.  Va.,  800;  State  v.  Brittain, 
89  N.  C,  481 ;  State  v.  Cox,  153  N.  0.,  638,  69  S.  E.,  419 ; 
Mitchell  V.  State,  129  Ala.,  23,  30  South.,  348;  Wheat  v. 
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Com.  (Ky.),  118  S.  W.,  264;  State  v.  Hennessy,  29  Nev., 
320,  340,  90  Pac,  221 ;  Wheatley  v.  State,  93  Ark.,  409, 
125  S.  W.,  414 ;  People  V.  Trams,  56  Gal.,  251,  255. 

We  deem  it  necessary  to  refer  to  this  and  other  points 
appearing  in  the  instructions  offered  because  these  ques- 
tions will  arise  in  the  next  trial. 

For  the  error  indicated,  the  judgment  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial* 
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J.  L.  Cheatham  v.  J.  W.  Patterson. 
{Nashville,    December  Term,  1911.) 

1.  LIBEL    AND    SLANDER.      Charge    of    selling    Intoxicating 
liquors  Is  not  per  se  slanderous. 

A  declaration  in  an  action  of  slander,  alleging.  In  the  first  count, 
that  defendant  said  he  had  bought  beer  from  plaintiff  at  his 
store,  and.  In  the  second  count,  that  defendant  said  that  he  was 
satisfied  plaintiff  was  selling  whisky,  and,  in  another  count, 
that  defendant  said  he  had  orders  from  the  company  which 
employed  him  "for  the  hands  not  to  trade  with"  plaintiff, 
because  they  were  purchasing  whisky  from  him,  is  insufllcient 
to  show  actionable  slander,  by  a  colloquium  simply  imputing 
to  plaintiff  unlawful  sales  of  liquor,  without  stating  such  facts 
and  circumstances  under  which  the  words  were  spoken  and 
the  situation  of  the  parties,  as  would  constitute  a  charge  of 
an  indictable  offense  inyolying  moral  turpitude,  because  the 
plaintiff  must  affirmatiyely  show  that  the  sales  imputed  to 
him  were  unlawful  and  indictable  at  the  time  the  words  were 
spoken,  either  from  the  words  imputed  to  defendant,  or  by  a 
colloquium  stating  the  facts  and  circumstances  under  which 
the  words  were  spoken  and  the  situation  of  the  parties;  for 
all  sales  of  intoxicating  liquors  are  not  unlawful  in  this  State. 
{P08t,  pp.  439-444.) 

'Csae  cited  and  approyed:     Kelly  y.  State,  123  Tenn.,  516. 

2.  SAME.     Special  dannages  nnust  be  averred,  If  the  words  are 
not  actionable  per  se. 

■Where  no  special  damages  are  ayerred,  the  words,  alleged  to  haye 
been  spoken,  must  be  actionable  per  «e,  to  entitle  the  plaintiff 
to  a  recoyery.    {P08t,  p.  440.) 

Cases  cited  and  approyed:  Smith  y.  Smith,  2  Sneed,  473;  Rodgers 
y.  Rodgers,  11  Heisk.,  757. 
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8.  SAME.  Declaration  mutt  state  such  extrinsic  circumstances 
as  will  connect  the  plaintiff  with  the  alleged  defamatory 
matter. 
Where  the  alleged  defamatory  words  are  indefinite  or  amblguonB* 
and  do  not  of  themselyes  show  that  the  plaintiff  was  meant, 
the  declaration  must  state  such  extrinsic  facts  and  circum- 
stances as  will  connect  the  plaintiff  with  the  alleged  defamatory 
matter.     {Post,  pp.  440,  441.) 

Cases  cited  and  approved:     Williams  v.  Karnes,  4  Humph.,  10; 
Smith  y.  Smith,  2  Sneed,  473;  Onslow  v.  Home»  8  Wils.,  177. 


FROM  MAURY. 


Appeal  from  the  Circuit  Court  of  Maury  County  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  from  the 
Court  of  Civil  Appeals  to  the  Supreme  Court. — ^W.  B. 
Turner^  Circuit  Judge. 

Hatoher  &  Hatcher^  for  plaintiff  in  error. 

Peebles  &  Forgery^  for  defendant  in  error. 


Mr.  Justice  Lansdbn  delivered  the  opinion  of  the 
Court. 

Patterson  brought  this  suit  in  the  circuit  court  of 
Maury  county  against  the  defendant,  Cheatham,  for 
|5,000  for  oral  slander.  There  was  a  trial  before  the 
circuit  judge  and  a  jury,  which  resulted  in  a  verdict  of 
|375  in  tSLTOT  of  the  plaintiff,  which,  upon  the  suggestion 
of  the  court,  was  remitted  to  |250,  for  which  judgment 
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WM  rendered.  The  defendant  appealed  to  the  court  of 
civil  appeals^  and  that  court  reversed  the  judgment  and 
remanded  the  case  for  a  new  trial  for  certain  errors  com- 
mitted by  the  trial  judge  in  his  charge.  The  case  is  be- 
fore us  for  review  on  a  i)etition  for  writs  of  certiorari 
filed  by  both  parties  to  the  judgment  of  the  court  of  civil 
appeals. 

The  allied  slanderous  words  laid  in  the  first  count 
are  that  Cheatham  "had  bought  beer  from  him  (Patter- 
son) at  his  (Patterson's)  store,"  and  in  the  second  count 
that  he  (defendant)  was  satisfied  that  he  (plaintiff) 
"was  and  had  been  selling  whisky,"  and  in  the  fifth 
count  that  he  (defendant)  "had  orders  from  the  company 
for  the  hands  not  to  trade  with  him  (plaintiflf)  because 
they  were  purchasing  whisky  from  him  (plaintiflf.)'^ 
The  third  and  fourth  counts  are  not  before  us. 

All  that  can  be  gathered  from  the  colloquium  set  out 
in  the  first  count  of  the  declaration  with  respect  to  the 
alleged  sale  of  beer  is  that  the  defendant  falsely  and 
maliciously  charged  the  plaintiflf  with  the  violation  of 
a  criminal  law  of  the  State  by  speaking  the  words  set  out 
of  <md  concerning  him  in  the  presence  of  divers  persons. 
Likewise,  all  that  is  shown  in  the  declaration  concerning 
the  speaking  of  the  words  to  the  effect  that  defendant 
was  satisfied  that  the  plaintiflf  was  and  had  been  selling 
whisky  is  the  averment  that  the  charge  was  falsely  and 
maliciously  made  and  imputed  to  the  plaintiflf  an  unlaw- 
ful act.  With  respect  to  the  last  words  quoted  above, 
as  laid  in  the  fifth  count,  it  is  averred  that  the  defendant 
falsely  and  maliciously  charged  the  plaintiflf  with  selling 


440  TENNESSEE  REPORTS.       [125  Tenn. 

Cheatham  v.  Patterson. 

whisky  without  a  license,  by  speaking  these  words  of  and 
concerning  him,  and,  further,  that  the  defendant  is  fore- 
man of  section  9  of  the  Nashville,  Chattanooga  &  St 
Louis  Railway,  and  has  charge  of  the  section  hands  em- 
ployed on  that  section ;  that  plaintiff  is  a  merchant  do- 
ing a  general  merchandising  business  at  Park  Station, 
in  Maury  county,  Tenn.,  which  is  within  four  miles  of 
a  schoolhouse,  and  defendant's  section  of  railroad  is 
near  Park  Station.  The  language  set  out  in  the  fifth 
count  of  the  declaration  is  wholly  ambiguous.  From 
the  words  averred,  it  cannot  be  told  whether  the  de- 
fendant said  that  the  company  had  informed  defendant 
that  its  hands  were  purchasing  whisky  from  plaintiff, 
and  that  this  was  given  as  the  reason  for  issuing  the 
order  prohibiting  the  hands  from  trading  with  plaintiff, 
or  whether  it  was  meant  that  the  defendant  had  imputed 
this  to  plaintiff.  The  declaration  does  not  aver  any  fact 
or  facts  which  will  remove  this  ambiguity. 

The  question  presented  for  determination  is  whether 
any  of  the  alleged  slanderous  words  averred  in  the  dec- 
laration are  actionable  per  se.  No  special  damage  is 
averred,  and  before  the  plaintiff  can  maintain  his  action 
the  words  alleged  to  have  been  spoken  must  be  action- 
able per  8e.  Rodgers  v.  Rodders ,  11  Heisk.,  757 ;  Smith 
V.  Srmth,  2  Sneed,  473. 

It  is  also  a  well-settled  rule  of  practice  that  if  the 
alleged  defamatory  words  are  indefinite  or  ambiguous, 
and  do  not  of  themselves  show  that  the  plaintiff  was 
meant,  the  pleadings  must  state  such  extrinsic  facts  and 
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leged  defamatory  matter.  Am.  &  Eng.  Ency.  of  PL  & 
Pr.,  vol.  13,  p.  40.  The  same  authority  lays  down  the 
rule  that,  if  the  words  used  are  of  doubtful  significance 
or  ambiguous,  it  is  essential  that  the  pleadings  show  in 
what  sense  they  are  used,  and  apply  to  them  the  proper 
meaning.  But  the  pleader  cannot  introduce  new  matter, 
nor  enlarge,  extend,  or  change  the  natural  sense  or 
meaning  of  the  alleged  defamatory  words. 

Until  the  case  of  SnUth  v.  Smith,  2  Sneed,  473,  it  was 
the  rule  in  this  State  that  the  common  law  gave  no  action 
for  mere  defamatory  words,  unless  producing  special 
damage,  and  confined  the  action  of  slander  to  such 
grosser  words  as  impute  positive  crime.  Williams  v. 
Karnes,  4  Humph.,  10.  In  that  case  the  rule  was  ex- 
tended to  include  cases  where  the  charge  "imputes  an 
offense,  whether  a  crime  or  misdemeanor,  involving  mor- 
al turpitude,  and  for  which  an  indictment  or  present- 
ment will  lie,  then  the  words  that  impute  it  are  in  them- 
selves actionable."  The  court  quoted  with  approval  from 
Chief  Justice  De  Grey  in  Onslow  v.  Homey  3  Wils.,  iTIy 
as  follows: 

"The  rule  is  that  the  words  must  contain  an  express 
imputation  of  some  crime  liable  to  punishment,  some 
capital  offense,  or  other  infamous  crime  or  misdemeanor, 
and  the  charge  upon  the  person  spoken  of  must  be 
precise." 

In  direct  connection  with  the  rule  stated,  the  court 
adopted  the  definition  of  moral  turpitude,  as  given  by 
Mr.  Webster,  to  be  "inherent  baseness  or  vileness  of 
principle  in  the  human  heart;  extreme  depravity." 


442  TENNESSEE  REPORTS.       [125  Tenn. 


Gheatham  y.  Patterson. 


In  Smith  v.  SnUth,  supra,  it  was  determined  that 
words  imputing  to  plaintiff  the  sale  of  intoxicating  liq- 
uors to  slaves  on  Sunday  were  slanderous  and  actionable 
per  86,  for  the  reason  that  such  sales  were  made  for  i)etty 
gain  to  ignorant  and  dependent  sjaves,  who  were  the 
property  of  their  masters,  which  was  an  offense  indict- 
able and  punishable  under  the  laws  of  this  State,  as  also 
was  the  sale  of  whisky  on  Sunday.  The  court  does  not 
say  in  that  case  that  selling  whisky  generally  involves 
moral  turpitude,  in  such  a  sense  as  to  make  defamatory 
words  charging  a  sale  actionable  per  se. 

It  was  held  in  Williams  v.  Karnes  that  a  charge  that 
plaintiff  altered  the  earmark  of  defendant's  hog  from 
defendant's  to  plaintiff's,  or  procured  it  to  be  done,  was 
not  actionable  per  se,  in  the  absence  of  an  avermei^t  that 
the  mismarking  was  done  for  the  purpose  of  fraudu- 
lently appropriating  the  property.  This  holding  was 
based  upon  the  principle  that  the  offense  of  mismarking 
was  not  at  that  time  indictable,  or,  if  indictable,  was 
not  subjected  to  corporal  or  infamous  punishment,  and 
therefore  the  imputation  of  the  offense  does  not  amount 
to  verbal  slander,  without  allegation  and  proof  of  spe- 
cial damages. 

All  sales  of  intoxicating  liquors  are  not  unlawful 
within  this  State.  So,  if  it  be  conceded  that  selling  in- 
toxicating liquors  involves  moral  turpitude  within  it- 
self, there  is  nothing  in  the  words  imputed  to  defend- 
ant, either  standing  alone  or  in  connection  with  the 
averments  of  the  declaration,  which  show»that  plaintiff 
was  charged  with  a  crime.     It  has  recently  been  held 
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by  this  court  that  many  sales  of  intoxicants  may  be  law- 
fully made  within  four  miles  of  a  schoolhousc  where 
school  is  kept  Kelly  v.  State,  123  Tenn.,  616, 132  S.  W. 
193. 

Sales  for  oil  nonbever^e  purposes,  such  as  medici- 
nal, scientific,  culinary,  and  the  like,  are  lawful.  Like- 
wise, it  was  necessary  for  the  declaration  to  show  that 
the  words  spoken  of  plaintiff  meant  that  plaintiff  had 
made  unlawful  sales  of  intoxicating  liquors  within 
twelve  montbs  from  the  time  the  words  were  spoken. 
If  the  plaintiff  had  made  sales  unlawfully,  but  more 
than  twelve  months  before  the  defendant  accused  him 
thereof,  he  would  be  guilty  of  no  indictable  offense  pun- 
ishable under  the  law.  It  was  necessary  for  the  plain- 
tiff to  affirmatively  show,  either  from  the  words  imputed 
to  the  defendant,  or  by  a  colloquium  stating  the  circum- 
stances under  which  the  words  were  spoken  and  the  sit- 
uation of  the  parties,  that  the  sale  imputed  to  him  was 
unlawful.  GTeneral  words  imputing  a  sale,  which  may  be 
lawful  or  unlawful,  are  not  actionable  per  se.  The  court 
will  indulge  no  presumption  to  supplement  the  case 
stated  in  the  declaration.  The  plaintiff  must  stat«  a  case, 
in  actions  for  oral  slander,  which  clearly  shows  that  de- 
fendant imputed  to  him  an  indictable  offense  involving 
moral  turpitude,  which  is  punishable  under  the  law. 
Every  element  of  the  offense  must  be  embraced  within 
the  words  alleged  to  havie  been  spoken  of  and  concern- 
ing the  plaintiff,  or  it  must  be  shown  by  proper  aver- 
ments that  their  clear  meaning  was  of  that  effect,  and 
that  they  were  spoken  in  such  a  way  that  bystanders  so 
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understood  them.  Am.  &  Eng.  Ency.  of  PI.  &  Pr.,  vol. 
13,  p.  57,  and  autborities  there  cited.  The  rule  is  thus 
stated  in  25  Cyc,  pp.  439,  440 : 

"Where  defamatory  matter  imputing  a  crime  is  pub- 
lished in  terms  prima  fdcie  actionable  and  unequivocally 
expressive  of  the  essential  ingredients  of  the  crime  al- 
leged to  be  charged,  no  prefatory  averment  of  extra- 
neous facts  is  required.  But  where  the  imputation  does 
not  per  se  import  criminality,  and  depends  on  extrinsic 
facts  to  explain  it,  these  facts  must  be  set  forth,  and  con- 
nected with  the  defamatory  words  by  a  colloquium,  so 
as  to  show  that  a  crime  was  charged.  If  the  words  may 
be  understood  in  a  sense  not  criminal,  and  there  is  no 
colloquium  to  show  that  they  were  spoken  in  a  criminal 
sense,  they  are  not  actionable." 

The  writ  of  certiorari  is  allowed,  and  the  judgment 
of  the  court  of  civil  appeals,  reversing  the  judgment  of 
the  circuit  court  and  remanding  the  case  for  new  trial, 
is  reversed,  the  demurrer  sustained,  and  the  suit  dis- 
missed, at  plaintiflf^s  cost. 
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J.  W.  Brinkley  V.  State. 


r/v. 


iNashville.    December  Term,  1911.) 

INDICTMENTS  AND  PRESENTMENTS.  For  telling  liquor  with- 
out license  does  not  Include,  as  a  less  offensop  the  offense  for 
exercising  privilege  of  retail  liquor  dealer  without  payment 
of  prescribed  tax,  when. 
Under  a  presentment  for  selling  intoxicating  liquors  without  the 
license  required  by  law,  and  in  violation  of  Acts  1899,  ch.  161, 
sec.  1,  under  which  a  single  sale  is  sufficient  to  constitute  the 
offense,  the  defendant  cannot,  in  the  absence  of  evidence  of 
any  specific  sale  authorizing  a  conviction  of  the  offense  charged, 
be  convicted  of  violating  Acts  1909,  ch.  479,  sec.  16  (page  1769), 
making  it  a  misdemeanor  to  exercise  the  privilege  of  a  retail 
liquor  dealer  without  first  paying  the  taxes  prescribed  for  the 
exercise  thereof,  though  he  has  a  United  States  revenue  license 
to  retail  liquor,  the  procuring  of  which  is  made  by  the  said 
act  (page  1743)  prima  facie  evidence  that  he  is  in  the  retail 
liquor  business,  because  the  offense  denounced  by  said  act  of 
1909  is  not  an  offense  less  than  and  included  in  the  offense 
denounced  by  said  act  of  1899,  within  the  meaning  of  the 
statute  (sections  7085  and  7195  of  Shannon's  Code),  permitting, 
on  an  indictment  for  an  offense  admitting  or  consisting  of  differ- 
ent degrees,  a  conviction  of  a  lower  degree  of  the  ofCense  than 
that  in  form  charged,  or  of  any  offense  necessarily  included 
in  that  charged.  The  fact  that  the  punishment  prescribed 
for  the  violation  of  the  offense  denounced  by  said  act  of  1909  is 
less  than  that  prescribed  by  said  act  of  1899  is  not  deter- 
minative, and  does  not  make  the  ofCenses  denounced  by  said 
act  of  1909  an  ofFense  less  than  and  included  in  that  denounced 
by  said  act  of  1899.  A  single  sale  is  sufficient  to  constitute 
the  offense  under  said  act  of  1899,  but  not  that  under  said 
act  of  1909,  under  which  a  number  of  sales  or  acts  constituting 
a  business  is  necessary  to  constitute  the  offense,  and  certainly 
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an  offense  requiring  a  number  of  sales  to  constitute  it  cannot 
be  less  in  degree  than  an  offense  requiring  but  a  single  sale 
to  constitute  it. 

Code  cited  and  construed:  Sees.  7086,  7196  (S.);  sees.  6951,  6061 
(M.  ft  v.);  sees.  6122,  6222  (T.  ft  S.  and  1868). 

Acts  cited  and  construed:  Acts  1832,  ch.  22;  Acts  1861-52,  ch. 
36;  Acts  1899,  ch.  161,  sees.  1,  2;  Acts  1909,  ch.  479,  sees.  4, 
16,  pp.  1726,  1743,  1769. 

Cases  cited  and  approved:  McCroskey  v.  State,  2  Cold.,  180; 
Fanning  v.  State,  12  Lea,  651. 


FROM  WARREN. 


Appeal  from  tlie  Circuit  Court  of  Warren  CJounty. — 
EwiN  L.  Davis,  Judge. 

John  L.  Willis,  for  Brinkley. 

Assistant  Attoenby-Genbeal  Faw,  for  State. 


Me.  JusncB  Buchanan  delivered  the  opinion  of  the 
Court. 

The  grand  jury  of  Warren  county,  at  the  May  term 
of  the  circuit  court  of  the  year  1911,  by  presentment 
charged: 

First,  that  J.  W.  Brinkley  did  on  the  10th  day  of  No- 
vember, 1910,  unlawfully  sell  and  tipple  spirituous,  vin- 
ous, malt,  alcoholic,  and  intoxicating  liquors  as  a  bever- 
age within  four  miles  of  a  school,  where  school  was  kept, 
against  the  peace  and  dignity  of  the  State,  and 
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Second;  that  J.  W.  Brinkley  did  unlawfully  sell  and 
aid  in  selling  spirituous,  yinou£^  malt^  alcoholic,  and  in- 
toxicating liquors  without  first  procuring  a  license  for 
that  purpose,  against  the  peace  and  dignity  of  the  State. 

At  the  September  term,  1911,  defendant  was  put  upon 
trial  on  his  plea  of  former  acquittal,  and  also  on  his  plea 
of  not  guilty.  Whereupon  the  attorney-general  elected 
to  prosecute  on  the  second  count  of  the  presentment,  and 
after  introduction  of  eyidence,  and  the  charge  of  the 
court,  the  jury  returned  into  court  their  Terdict  whereby 
they  found  defendant  guilty  under  the  second  count,  in 
the  presentment  Motion  for  new  trial  and  in  arrest  of 
judgment  having  been  made  and  overruled,  defendant 
was  adjudged  liable  to  pay  a  fine  of  fifty  dollars  and 
the  costs  of  the  cause,  from  which  judgment  he  has  ap- 
X>ealed  to  this  court  and  assigned  errors. 

The  following  portion  of  the  charge  of  the  court  is 
made  the  basis  of  one  of  the  assignments  of  error : 

''No  specific  sale  having  been  proven,  the  attorney- 
general  does  not  ask  for  a  conviction  under  the  act  of 
1899,  which  carries  with  it  a  jail  sentence ;  but  he  insists 
that  it  has  been  proven  that  the  defendant  is  guilty^  un- 
der the  revenue  act  of  1909,  of  exercising  the  privilege 
of  retail  malt  liquor  dealer  without  a  State  and  county 
license,  which  is  a  misdemeanor,  punishable  by  fine  of 
from  ten  dollars  to  fifty  dollars.  You  are  instructed 
that  this  lesser  offense  is  included  in  and  covered  by  the 
second  count  of  the  indictment  in  this  case." 

Was  this  error?  The  act  of  1909  referred  to  in  the 
above  excerpt  from  the  charge  was  chapter  479,  p.  1726, 
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of  the  Acts  of  that  year,  otherwise  called  the  "Revenue 
Act"    On  page  1743  it  provides: 

"Liquor  dealers  are  defined  as  every  person,  company, 
OP  firm  selling  spiidtuous,  vinous,  op  malt  liquops,  beep 
OP  ale,  OP  intoxicating  bitteps,  op  any  medicated  op  adul- 
tepated  cider,  op  any  social  club  op  association,  incoppo- 
pated  OP  othepwise,  which  handles  such  liquops  fop  sale. 
The  ppocuping  of  United  States  pevenue  license  to  whole- 
sale OP  petail  liquop  dealeps  shall  be  taken  as  prima  facie 
evidence  that  the  papties  are  in  the  wholesale  or  petail 
liquop  business,  and  ape  subject  to  State  and  counl^ 
taxes,  unless  established  by  ppoof  that  they  ape  not  so 
engaged.  Upon  any  clepk^s  receiving  knowledge  of  such 
intepnal  pevenue  license,  he  shall  have  a  pight  to  collect 
the  taxes  by  distpess  warpants :  Ppovided,  that  nothing 
in  this  act  shall  authopize  op  legalize  the  sale  of  liquops." 

On  page  1759  it  provides : 

"Sec.  16.  Be  it  fupthep  enacted,  that  it  is  hepeby  de- 
clared a  misdemeanor  fop  exepcising  any  of  the  forego- 
ing ppivileges  without  fipst  paying  the  taxes  prescpilied 
fop  the  exepcise  of  the  same,  and  all  parties  so  offend- 
ing shall  be  liable  to  a  fine  of  not  less  than  ten  dollars 
nop  mope  than  fifty  dollaps  fop  each  day  such  privilege 
is  exepcised  without  license ;  but  this  inhibition  shall  not 
apply  to  any  pepson,  fipm  op  coppopation  engaged  in  i|i- 
tepstate  commerce." 

The  second  count  in  the  ppiesentment,  on  which  the 
attopney-general  elected  to  try,  was  ppedicated  on  chap- 
tep  161  of  the  Acts  of  1899,  whepeby  undep  section  1  it 
is  made  a  misdemeanop,  punishable  by  fine  of  not  less 
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than  fifty  dollars  nop  more  than  f 200,  and  by  imprison- 
ment in  the  county  jail  or  workhouse  (op  six  months,  fop 
each  offense,  to  sell  or  aid  in  selling  in  any  way  whatever 
intoxicating  liquors  without  a  license  required  by  law, 
and  whereby,  under  the  second  section,  the  same  pun- 
ishment is  provided  for  any  person  convicted  of  allow- 
ing, after  due  notice,  the  illegal  sale  of  intoxicating 
liquoFs  on  their  premises  or  lands,  by  one  who  has  not 
the  license  required  by  law  to  make  such  "sales." 

It  is  clear  that  the  second  count  of  the  presentment 
was  not  based  on  the  second  section  of  the  act  of  1899. 
It  is  equally  clear  that  it  was  based  on  the  first  section 
of  that  act.  Now,  under  the  first  section  of  that  act, 
a  single  isolated  rale  or  act  in  aid  thereof  would  be  a 
violation  of  that  section ;  but  would  such  single  isolated 
sale  or  act  in  aid  thereof  be  a  carrying  on  of  the  business 
of  selling  within  the  meaning  of  the  revenue  act  of  1909? 
The  charge  in  substance  told  the  jury  that  a  violation 
of  the  act  of  1909  was  the  lesser  offense,  and  that  as  a 
lesser  offense  it  was  included  in  and  covered  by  the 
greater  offense  created  by  the  first  section  of  the  act  of 
1899.  Or  to  put  it  in  a  different  way,  the  charge  in  sub- 
stance told  the  jury  that  the  business  w^as  a  lesser  offense 
than  one  sale,  or  one  act  in  aid  thereof  made  in  violation 
of  the  first  section  of  the  act  of  1899. 

Upon  what  reason  can  it  be  said  that  the  business  of 
selling  intoxicating  liquors  is  an  offense  of  less  degree 
than  one  sale  or  one  act  in  aid  thereof?  We  can  see 
none.    On  the  contrary,  if  one  sale,  or  one  act  in  aid 
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thereof,  be  an  offense  against  the  law,  then  surely  a 
business  made  up  pf  repeated  sales  is  not  a  less  offense, 
or  an  offense  lower  in  degree. 

The  punishment  for  the  violation  of  the  first  section 
of  the  act  of  1899  is  greater  than  that  prescribed  for 
the  violation  of  the  act  of  1909;  but  this  fact  is  not 
determinative  of  the  question  raised  by  the  charge.  That 
question  must  be  determined  by  our  statutes.  Section 
7X)85  of  Shannon's  Code  is:  "On  an  indictment  for  a 
public  offense  admitting  of  different  degrees,  the  defend- 
ant may  be  convicted  of  such  offense,  or  any  degree'lower 
than  that  charged  in  form  in  such  indictment.*'  Acts 
1832,  ch.  22 ;  Acts  1851-52,  ch.  36.  Section  7195  of  Shan- 
non's  Code  is:  "Upon  an  indictment  for  any  offense 
consisting  of  different  degrees  the  jury  may  find  the 
defendant  not  guijty  of  the  degree  charged  in  the  indict- 
ment, and  guilty  of  any  degree  inferior  thereto,  or  of 
an  attempt  to  commit  the  offense,  and  the  defendant 
may  also  be  found  guilty  of  any  offense,  the  commission 
of  which  is  necessarily  included  in  that  with  which  he 
is  charged,  whether  it  be  a  felony  or  a  misdemeanor." 
So  under  section  7085,  above  quoted,  the  question  aris- 
ing on  the  charge  is  whether  the  offense  charged  in  the 
indictment,  on  which  the  defendant  was  being  tried,  was 
one  which  admitted  of  different  degrees ;  that  is  to  say, 
whether  the  character  of  the  offense  was  such  an  act  as 
could  be  divided  into  degrees  of  guilt  lower  in  grade 
than  the  principal  offense  charged  in  the  indictment. 

Certainly  a  number  of  sales,  or  such  acts  and  conduct 
as  would  constitute  a  business  of  the  selling,  of  intoxi- 
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eating  liquors  without  license,  would  not  be  lower  de- 
grees of  the  offense  charged  in  the  indictment;  and  so, 
under  the  above-quoted  section  7li95,  upon  the  same  rea- 
soning, it  cannot  be  said  that  the  acts  and  conduct,  which 
would  constitute  a  carrying  on  of  the  business  of  selling 
intoxicating  liquors  in  violation  of  the  act  of  1909, 
would  either  amount  to  an  attempt  to  commit  the  offense 
charged  in  the  indictment,  or  to  an  offense  the  commis- 
sion of  which  is  necessarily  included  in  that  charged 
in  the  indictment,  within  the  meaning  of  section  7195. 
McCroskey  v.  State ^  2  Cold.,  180;  Fanning  v.  State,  12 
Lea,  651. 

There  was  no  proof  of  any  specific  sale,  and  the  court 
so  told  the  jury  in  the  above  excerpt  from  the  charge. 
The  defendant  was  convicted  of  having  made  a  specific 
sale  in  violation  of  the  act  of  1899,  when  in  fact  there 
was  no  proof  that  he  had  made  such  sale.  The  convic- 
tion rests  wholly  upon  the  charge  of  the  court  that  proof 
of  the,  possession  by  the  defendant  of  the  United  States 
revenue  license  for  the  sale  of  malt  liquors  is  prima  facie 
evidence  of  the  violation  by  the  defendant  of  the  act  of 
1909,  and  that  a  violation  of  the  act  of  1909  is  a  lesser 
degree  of  offense,  and  is  included  in  the  charge  in  the 
indictment  on  which  the  defendant  was  tried. 

We  think  the  charge  was  clearly  erroneous  for  the 
reasons  above  indicated,  and  the  judgment  of  the  circuit 
court  is  reversed,  and  the  cause  remanded. 


452  TENNESSEE  REPORTS.  ^    [125  Tenn. 


N 


Bonham  v.  Harris. 


E.  W.  Bonham  et  al.  v.  J.  T.  Harris  et  al. 
{Nashville.    December  Term,  1911.) 

1.  CHANCERY  PLEADING  AND  PRACTICE.  Replication  to 
afflrmatlve  allegations  of  tlie  answer  is  not  required. 

The  complainant  in  a  bill  in  chancery  need  not  file  a  replication 
to  the  answer;  for  the  law  interposes  a  formal  replication, 
making  an  issue  upon  the  affirmative  averments  of  the  answer. 
(Post,  p.  458.) 

Code  cited  and  construed:  Sees.  6132,  6138,  6244  (S.);  sees. 
5065.  6071,  5177  (M.  6  V.) ;  sees.  4322,  4328,  4432  (T.  ft  S.  and 
1858). 

Cases  cited  and  approved:  Stalnback  v.  Junk,  98  Tenn.^  306, 
317. 

2.  RELIGIOUS  SOCIETIES.  Members  adhering  to  doctrinal 
standards  of  their  church  are  entitled  to  the  church  property 
as  against  members  Joining  another  church  under  an  at- 
tempted void  union  of  the  two  churches. 

The  union  attempted  between  the  Cumberland  Presbyterian 
Church  and  the  Presbyterian  Church  in  the  United  States  of 
America,  more  briefly  called  the  Presbyterian  Church,  U.  S.  A., 
was  void,  and  in  case  of  a  division  of  a  congregation  of  the 
Cumberland  Presbyterian  Church  and  a  subsequent  litigation 
over  the  church  property,  the  faction  which  adhered  to  the 
doctrinal  standards  of  the  Cumberland  Presbyterian  Church 
was  the  true  congregation,  and  was  entitled  to  the  property, 
and  the  faction  which  went  over  to  the  Presbyterian  Church 
in  the  United  States  of  America,  in  recognition  of  such  at- 
tempted void  union,  had  no  longer  any  right  to  the  church 
property.     (Post,  pp.  456,  457,  463.) 

.Case    cited    and    approved:      Landrith    v.  Hudgins,  121    Tenn., 
.556. 
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3.  SAME.  Same.  Members  adhering  to  doctrinal  standards  of 
their  church  are  not  estopped  by  participating  fn  government 
and  services  with  congregation  of  the  void  union  with  another 
church. 

The  memberB  of  a  congregation  of  the  Cumberland  Presbyterian 
Church,  who,  for  a  short  time  after  the  attempted  void  union 
of  said  church  with  the  Presbyterian  Church  In  the  United 
States  of  America,  continued  to  particpate  in  the  government 
and  to  attend  the  services  of  their  congregation  meeting  at  the 
church  house  of  the  Cumberland  Presbyterian  Church  which 
claimed  to  become  a  part  of  the  Presbyterian  Church  in  the 
United  States  of  America,  are  not  estopped  from  claiming  that 
they  are  part  of  the  original  congregation  and  entitled  to 
its  property,  where  influential  members  affiliating  under  said 
attempted  void  union  stated  that  members  had  a  year  in  which 
to  decide,  and  these  members  refused  to  agree  to  the  union 
before  the  test  case  deciding  the  invalidity  of  the  union  was 
determined.     (Post,  pp.  457-461,  466.)' 

4.  8AME^  Election  of  elders  as  a  new  congregation  by  members 
adhering  to  doctrinal  standards  of  their  church  does  not 
create  a  new  congregatlonp  when. 

Where  a  part  of  the  members  of  a  congregation  of  the  Cumber- 
land Presbyterian  Church  insisted  that  it  had  become  a  part 
of  the  Presbyterian  Church  in  the  United  States  of  America,, 
by  an  attempted  union  between  those  two  churches  or  denom- 
inations, subsequently  adjudged  to  be  inefCective,  while  other 
members  of  the  congregation  insisted  that  they  were  still 
a  part  of  the  Cumberland  Presbyterian  Church  and  a  continua- 
tion  of  the  old  congregation,  it  was  held  that  an  election  of 
elders  by  the  anti-unionist  did  not  create  a  new  organization 
or  congregation,  though  the  elders  were  elected  by  the  mem- 
bers, as  when  a  new  congregation  is  established,  and  without 
a  nomination  by  the  session,  as  1b  required  in  the  electioD 
of  elders  in  an  established  congregation,  with  a  provision  that 
the  members  may  nominate  a  person  for  the  eldership,  regard- 
less of  the  fact  that  the  session  has  nominated  some  one  else. 
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and  may  elect  the  person  so  nominated  by  themselves;  and 
especially  such  election  did  not  create  a  new  organization,  where 
it  was  declared  by  the  members,  while  participating  in  the 
election  without  such  nomination  by  the  session,  that  they  were 
acting  as  the  original  congregation,  and  were  not  forming  a 
new  congregation.     (Poat^  pp,  461-463.) 

5.  SAME.  Void  union  of  two  cliurclies  ieaves  tlie  cliurcii  prop- 
erty witii  tlie  original  organizations. 

Where  an  attempted  union  between  two  church  denominations  is 
void,  because  not  in  conformity  with  the  constituent  rules  and 
principles  required  by  one  of  these  bodies  to  make  such  union 
efTective,  the  church  property  of  the  one  can  be  carried  into 
the  other  denomination  only  by  the  unanimous  consent  of 
the  members  of  the  former;  and  until  such  consent  has  been 
given,  the  property  is  not  transferred  from  one  organization 
to  the  other,  but  remains  that  of  the  original   organization, 

_  and  prior  to  that  time  any  member  or  members  can  signify 
dissent  from  such  union  and  retain  the  property  in  the  old 
organization;  for  the  members  adhering  to  the  principles  and 
doctrines  of  their  church  denomination  are  the  true  congrega- 
tion, and  are  entitled  to  its  property.     {Post^  pp.  463,  464.) 

Case  cited  and  approved:   LAndrith  v.  Hudgins,  121  Tenn.,  556. 

6.  Same.  Acquiescence  in  void  union  of  two  churches  and  the 
action  of  the  majority  may  amount  to  conclusive  evidence 
of  consent  to  transfer;  but  not  estoppel;  rule  not  applicable 
In  this  case. 

Where  an  attempted  union  between  two  church  denominations 
was  void,  there  may  be  an  acquiescence  of  the  minority  mem- 
bers for  such  length  of  time  in  the  action  or  course  of  conduct 
of  the  majority  of  a  congregation  as  to  amount  to  conclusive 
evidence  of  a  unanimous  agreement  for  the  transfer  of  the 
property,  although  no  formal  vote  was  given  for  the  transfer 
of  such  property  from  the  one  church  denomination  to  the 
other,  and  the  members  so  acquiescing  may  be  conclusively 
presumed  to  consent  thereto,  not  upon  the  doctrine  of  estoppel, 
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but  upon  a  rule  of  evidence,  and  admission  inferred  from  such 
conduct.  However,  the  facts  of  this  case  do  not  present  grounds 
for  such  an  inference.     (Post,  pp.  464,  465.) 


PROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
— John  Allison^  Chancellor. 

W.  C.  Caldwell,  W.  B.  Lamb,  Feank  Slemons,  and 
J.  H.  Zarecor,  for  complainants. 

John  M.  Gaut,  for  defendants. 


Mr,  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  bill  in  the  present  case  was  filed  by  E.  W.  Bon- 
ham,  J.  N.  Hobbs,  Thomas  Harbinson,  Joe  H.  Barbee, 
John  M.  Smith,  John  D.  Robertson,  B.  E.  White,  Thomas 
Allen,  and  J.  H.  Shaver,  as  elders;  Andrew  McLaugh- 
lin, L.  W.  Johns,  H.  E.  Sheler,  L.  L.  Alexander,  J.  R. 
Landis,  and  Ed  Matthews,  as  deacons;  and  W.  H.  An- 
derson, John  W.  Martin,  Green  B.  Carr,  and  J.  T.  Ma- 
con, as  members,  of  Grace  Cumberland  Presbyterian 
Church,  at  Nashville,  Tenn.,  in  behalf  of  themselves  and 
all  of  the  members  of  the  congregation  similarly  sit- 
uated, against  J.  T.  Harris,.  H.  B.  Hill,  W.  T.  Hardison, 
a  Parrlsh,  C.  S.  Johnson,  W.  B.  Baird,  R.  E.  Bartlett, 
Jr.,  J.  M.  Gaut,  C.  S.  Johnson,  and  John  White,  as  "el- 
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ders  of  a  congregation  calling  itself  the  Grace  Presby- 
terian Church,  U.  S.  A.,  Morris  Fox,  August  Gwinner, 
Edward  Jones,  W.  G.  Jones,  N.  S.  O'Callahan,  W.  H. 
Shearon,  and  Ben  S.  Williams,  deacons  in  said  church 
and  congregation,  and  members  of  said  church;  all  of 
whom  are  sued  in  their  own  right  and  for  the  entire 
class  of  members  of  said  church  and  congregation,  who, 
like  themselves,  h«ave  publicly  renounced  their  allegiance 
to  the  Cumberland  Presbyterian  Church,  and  declared 
themselves  to  be  members  of  the  Presbyterian  Church 
in  the  United  States  of  America;  and  W.  T.  Bodgers, 
formerly  a  minister  of  the  gospel  in  the  Cumberland 
Presbyterian  Church,  but  who,  as  the  other  defendants, 
has  publicly  renounced  his  allegiance  to  said  church 
and  declared  himself  to  be  a  minister  of  the  gospel  in 
the  said  Presbyterian  Church  in  the  United  States  of 
America,  and  is  now  acting  as  pastor  of  the  other  de- 
fendants, who  have  seceded  from  the  Cumberland  Pres- 
byterian Church,  residents  of  Davidson  county,  Tennes- 
see, defendants. 

This  suit  grows  out  of  the  controvert  which  was 
settled  by  this  court  in  the  case  of  Landrith  v.  HudginSy 
121  Tenn.,  556, 120  S.  W.,  783. 

In  that  case  this  court  held  that  the  union  attempted 
between  the  Cumberland  Presbyterian  Church  and  the 
Presbyterian  Church  in  the  United  States  of  America, 
or  more  briefly  called  the  Presbyterian  Church,  U.  S.  A., 
was  void,  and  that,  in  case  of  a  division  of  a  congrega- 
tion of  the  Cumberland  Presbyterian  Church  and  a  sub- 
sequent litigation  over  the  church  property,  that  faction 
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which  adhered  to  the  doctrinal  standards  of  the  Cum- 
berland Presbyterian  Church  was  the  true  congregation, 
and  was  entitled  to  the  property.  The  court  also  held 
in  that  case  that  the  faction  of  such  congregation  which 
went  over  to  the  Presbyterian  Church,  U.  S.  A.,  in  rec- 
ognition of  such  void  attempted  union,  had  no  longer  any 
right  to  the  church  property. 

The  complainants  in  the  present  bill  claim  to  be  and 
represent  that  portion  of  the  congregation  of  Grace  Cum- 
berland Presbyterian  Church  which  remained  with  that 
church  and  did  not  go  over  to  the  Presbyterian  Church, 
U.  S.  A.,  and  the  proof  sustains  this  contention.  The 
proof  also  shows  that  the  defendants  and  those  whom 
they  represent  recognize  such  void  union  and  publicly 
claim  to  be  members  of  the  Presbyterian  Church,  U.  S.  A. 

Under  the  foregoing  facts,  and  the  principles  settled 
in  Landrith  v.  Hudgins,  the  complainants  are  entitled 
to  recover  the  church  property  for  which  they  sue,  being 
the  church  house  and  the  land  on  which  it  rests,  with 
the  appurtenant  property,  nothing  else  appearing. 

It  is  insisted,  howe^'er,  that  the  complainants  are  ^■ 
topped  on  the  ground  that,  after  the  alleged  union  was 
promulgated  by  the  General  Assembly  of  the  Cumber- 
land Presbyterian  Church  at  Decatur,  111.,  in  May,  1906, 
and  announced  by  the  officiating  minister  of  Grace 
Church  in  June,  1906,  they  acquiesced  therein,  and  that 
they  thereafter  affiliated  with  those  members  who  fol- 
lowed the  alleged  union  in  all  church  services,  including 
contributions  to  the  various  church  benevolencies  and 
other  church  activities. 
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Under  our  practice,  the  complainants  need  not  file  a 
replication  to  the  answer ;  but  the  law  interposes  a  for- 
mal replication,  making  an  issue  upon  the  affirmative 
averments  of  the  answer.  Shannon's  Code,  sees.  6132, 
6138,  6244 ;  Stainhack  v.  Junk  Bros.,  98  Tenn.,  306,  317, 
39  S.  W.,  530.  These  matters  must  therefore  be  treated 
as  being  denied  by  the  complainants.  There  is  no  evi- 
dence to  sustain  the  averments  of  the  answer  upon  this 
subject,  except  as  to  E.  W.  Bonham,  John  M.  Smith, 
John  D.  Robertson,  and  Andrew  McLaughlin.  There- 
fore, if  it  should  be  held  that  they  were  estopped,  it 
would  not  prevent  the  other  complainants  from  obtain- 
ing a  recoviery.  However,  the  most  that  can  be  said  as 
to  Bonham,  Smith,  Robertson,  and  McLaughlin  is  that, 
while  they  did  not  approve  the  attempted  union,  they 
went  along  a^i  usual  in  attending  church  and  in  contrib- 
uting of  their  means,  and  from  time  to  time  attended 
the  meetings  of  the  official  bodies  of  .the  church  to  which 
they  belonged;  that  is,  as  elders  or  deacons.  This  con- 
tinued up  until  the  late  fall  of  1906.  In  addition  it 
appears  that  Mr.  Bonham,  early  in  1904  or  1905,  partic- 
ipated  in  the  election  of  a  delegate  to  the  Presbytery, 
who  announced  that  he  w^as  in  favor  of  the  union,  and 
did  not  dissent  from  the  view  expressed  by  that  delegate, 
who  stated  that  he  was  going  to  vote  for  the  union,  and, 
in  effect,  allowed  it  to  be  understood  at  that  time  that 
he  favored  the  union ;  no  one  dissenting  of  the  board  of 
elders,  at  that  time,  but  John  M.  Smith.  As  to  John 
M.  Smith  it  also  appears  that  in  the  fall  of  1906  his  son 
was  nominated  by  the  session  of  the  organization  repre- 
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sented  by  the  defendants  as  a  deacon  in  that  organiza- 
tion, and  elected  by  the  congregation,  and  that  he  par- 
ticipated in  the  subsequent  meeting  of  the  session  of 
which  he  was  then  a  member  in  the  consecration  and 
setting  apart  of  this  son  of  his  through  the  ordinance  of 
the  laying  on  of  hands.  It  should  further  be  stated  that 
it  was  well  known  in  the  congregation  all  along  that 
there  were  dissenters  in  their  midst,  and  the  policy  pur- 
sued was  to  deal  gently  with  these,  to  discourage  debate 
and  controversy  on  the  subject  of  the  union,  hoping  that 
in  time  they  would  become  fully  satisfied  to  I'emain. 
They  were  told  that  they  were  still  Cumberland  Pres- 
byterians, and  that  all  things  would  go  on  in  the  church 
as  before ;  that  they  would  know  no  diflPerence ;  that  in 
truth  the  Presbyterian  Church,  U.  S.  A.,  had  come  to 
the  Cumberland  Presbyterian  Church,  and  not  the  latter 
to  it — all  of  which  views  we  have  no  doubt  were  hon- 
estly entertained  by  those  who  expressed  them.  In  ad- 
dition, an  idea  had  gotten  abroad  among  these  dissenters, 
or  some  of  them,  based  on  an  erroneous  construction  of 
a  remark  made  by  a  v^ery  influential  member  of  the  con- 
gregation, Mr.  Hardison,  that  all  members  would  have 
a  year  in  which  to  decide  whether  they  would  remain 
Cumberland  Presbyterians  or  go  with  those  who  em- 
braced the  union.  These  various  views  had  a  distinct 
effect  upon  the  minds  of  the  dissenting  element,  the  rep- 
resentatives  of  which  are  before  us  as  complainants, 
sufficient  of  themselves  to  neutralize  any  inference  to 
be  drawn  from  apparent  acquiescence.  It  should  fur- 
ther be  stated,  in  explanation  of  the  acts  referred  to  of 
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apparent  acquiescence  on  the  part  of  the  persons  men- 
tioned, that  in  July,  1906,  the  bill  in  the  case  of  Landrith 
V.  Hudgins  was  filed  and  an  injunction  was  issued,  which 
was  understood  by  the  Cumberland  people  to  restrain 
them  from  claiming  to  be  Cumberlands  under  the  old 
organization  of  that  church.  It  also  appears  that  it 
was  understood  that  that  case  was  to  be  a  test  case,  that 
would  decide  the  validity  of  the  union  in  this  State,  and 
that  it  would  settle  all  controversies.  This  case  was  not 
finally  decided  until  December,  1908.  It  is  fair  to  pre- 
sume, in  the  light  of  the  evidence,  that  the  parties  who 
<?onformed  to  the  requirements  of  the  alleged  union, 
pending  this  suit,  did  so  only  provisionally,  subject  to 
their  right  to  reassume  their  original  position  on  the  ter- 
mination of  the  case  against  the  union.  The  interval 
that  elapsed  between  May,  or  June,  1906,  and  July,  1906, 
was  not  sufficient  to  hold  any  of  the  complainants  re- 
sponsible for  such  acquiescence  as  would  estop  them 
from  subsequently  assuming  their  true  position  and 
claiming  their  righta  After  the  suit  of  Landrith  v.  Hud- 
gins was  begun,  and  the  injunction  was  sued  out  in  the 
manner  stated,  no  adverse  inference  could  be  indulged 
against  these  parties  by  reason  of  such  apparent  acqui- 
escence. Moreover,  long  before  that  suit  was  determined, 
all  of  these  parties  made  known  publicly  their  purpose 
to  remain  with  the  old  organization.  This  was  done 
January  13,  1907,  openly,  in  a  meeting  of  the  congre- 
gation of  the  church  just  after  the  completion  of  the 
day^s  services,  on  a  Sunday.  Prior  to  that  time,  on  about 
December  13th,  there  was  a  meeting  of  what  was  called 
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the  official  board  of  the  church,  consisting  of  the  elders 
and  deacons,  at  which  twenty  members  were  present. 
At  this  time  the  question  was  asked  whetljer  that  wa» 
a  meeting  of  officers  of  the  Cumberland  Presbyterian 
Church,  or  the  Presbyterian  Church,  U.  S.  A.  .When 
the  minister  in  charge  replied  that  it  was  a  Presbyterian^ 
U.  S.  A,  meeting,  this  was  denied  by  others  present ^ 
resulting  in  a  controversy,  at  which  it  appears  that  the 
division  was  about  equal — that  is,  ten  on  each  side — one 
side  openly  claiming  that  they  adhered  to  the  old  organ- 
ization,  and  the  other  that  they  were  members  of  the 
Presbyterian  Church,  U.  S.  A.  Soon  after  that  the  pub-^ 
lie  meeting  was  held  in  the  church,  as  already  stated. 

At  that  meeting  proclamation  w^as  made  that  all  who- 
wished  to  continue  as  members  of  the  Cumberland  Pres- 
byterian Church  should  repair  to  a  certain  part  of  the 
auditorium,  and  this  was  done.  A  minister  of  the  Cum- 
berland Presbyterian  Church  was  sent  for,  and  certain 
persons  were  elected  elders. 

It  is  insisted  on  behalf  of  the  defendants  that  at  thiff 
meeting  the  parties  who  responded  to  the  proclamation 
withdrew  from  the  old  organization  of  Grace  Cumber- 
land Presbyterian  Church  and  established  themselves 
as  a  new  organization.  This  is  based  on  the  fact  that 
the  new  elders  who  -were  elected  were  not  nominated 
by  the  session,  but  by  some  member  present,  and  elected 
by  the  congregation  or  assemblage  of  persons  who  had 
answered  the  proclamation.  While  it  is  said  the  rules 
of  the  Cumberland  Presbyterian  Church  require  that, 
in  the  case  of  the  election  of  an  elder  in  an  established 
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congregation,  nominations  shall  be  made  by  the  session, 
and  that  when  a  new  congregation  is  established  they 
shall  be  elected  by  the  people  without  such  nomination, 
the  rule  also  permits  that  the  people  may  nominate  a 
person  for  the  eldership,  regardless  of  the  fact  that  the 
session  has  nominated  some  one  else,  and  may  elect  the 
person  so  nominated  by  them.  It  is  said,  however,  that 
Mr.  Zwingle,  a  Cumberland  Presbyterian  preacher,  who 
had  come  at  the  call  of  the  dissidents,  read  from  the 
Cumberland  Presbyterian  standards  the  passage  aboT^e 
referred  to,  and  explained  the  practice  to  be  followed 
when  a  new  church  is  organized,  and  when  an  elder  is 
elected  in  an  established  organization,  and  that  he  pro- 
ceeded to  follow  the  plan  which  was  laid  down  as  proper 
in  the  organization  of  a  new  congregation,  and  that 
Mr.  Bonham  arose  and  corrected  him,  stating,  in  effect, 
that  this  was  not  a  new  organization,  but  a  continuance 
of  the  old,  but  that  the  minister  proceeded  as  he  had 
begun  without  regard  to  the  interruption.  There  is  evi- 
dence upon  both  sides  of  this  question,  but  we  do  not 
think  it  material.  As  already  stated,  before  Mr.  Zwin- 
gle came  the  people  had  gathered  into  a  separate  body 
under  the  call  of  Mr.  Bonham  for  the  perpetuation  of 
the  old  organization.  If  the  minister  mistakenly  sup- 
posed that  they  intended  to  effect  a  new  organization, 
it  would  not  result  in  that  manner,  since  their  avowed 
purpose  was,  as  already  indicated,  to  continue  the  old 
organization,  and  the  fact  that  they  elected  two  elders 
out  of  their  midst  without  the  nomination  of  their  ses- 
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sion  was  immaterial,  since,  as  already  stated,  that  prac- 
tice was  allowed.    . 

As  previously  stated,  it  does  not  appear  that  any  of 
the  complainants,  or  any  of  the  congregation  they  rep- 
resented, conformed  in  any  way  to  the  union  at  any  time, 
except  Bonham,  Smith,  Robertson,  and  McLaughlin. 
The  fact  that  Bonham  in  1904  op  1905  voted  for  a  dele- 
gate to  the  Presbytery  whom  he  knew  was  in  favor  of 
the  union  would  not  deprive  him  of  the  right  of  recon- 
sidering the  matter  in  1906.  In  1904  and  1905  the  mat- 
ter was  inchoate,  and  it  vet  remained  to  be  seen  whether 
the  union  would  be  lawfully  effected.  It  was  not  law- 
fully effected,  as  we  have  held  in  the  case  of  Landrith 
V.  Hudgins,  A&  to  the  acts  of  these  parties,  after  May, 
1906,  we  have  already  stated  our  views  upon  that  matter, 
and,  as  we  have  said,  even  if  these  particular  parties 
could  be  held  estopped  by  their  apparent  acquiescence 
after  May  or  June,  1906,  the  other  complainants  and 
those  whom  they  represented  would  not  be  estopi)ed. 

In  what  we  have  said  we  have  assumed  that  conform- 
ing to  the  church  services  with  those  who  supported  the 
attempted  union,  and  subscribing  to  church  funds  and 
taking  part  in  the  various  acts  of  the  governing  bodies 
of  the  church,  would  amount  to  an  estoppel,  nothing  else 
appearing.  As  we  conceive,  however,  the  true  principle 
is  this:  Where  an  attempted  union  between  two 
churches  is  void,  because  not  in  conformity  with  the 
constituent  rules  and  principles  required  by  one  of  these 
bodies  to  make  such  union  effective,  the  church  prop- 
erty can  be  carried  into  another  denomination  only  by 
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unanimous  consent  of  the  members  of  the  church.  Un- 
til such  unanimous  consent  is  had,  the  property  is  not 
transferred  from  one  organization  to  the  other,  and  prior 
to  that  time  any  member  or  members  can  signify  dissent 
and  retain  the  property  in  the  old  organization.  This 
is  bound  to  be  so  on  principle.    Where  property  is  owned 

m 

by  a  church  congregation,  it  is  devoted  to  the  principles 
and  doctrines  professed  by  that  denomination.  Those 
who  adhere  to  those  principles  and  doctrines  are  the 
true  congregation.  Those  who  do  not  are  no  longer  a 
part  of  the  congregation  to  which  the  church  property 
belongs,  no  matter  whether  they  be  the  majority  or  the 
minority.  These  are  the  settled  rules,  as  shown  in  Lan- 
drith  V.  Hudgins.  However,  as  stated,  if  there  is  unan- 
imous consent,  the  whole  congregation  can  do  with  the 
property  as  it  wills.  Until  there  is  such  consent  the 
property  holds  its  original  status ;  that  is,  the  property, 
for  example,  of  a  Cumberland  Presbyterian  congrega- 
tion. Of  course,  there  may  be  an  acquiescence  for  such 
length  of  time  in  the  action  or  course  of  conduct  of  the 
majority  of  a  congregation  as  to  amount  to  conclusive 
evidence  of  a  unanimous  agreement,  although  no  for- 
mal vx)te  was  taken  for  transfer  from  one  faith  or  church 
aflBiliation  to  anotlier.  This  rests,  not  upon  the  doctrine 
of  estoppel,  since  the  conduct  of  others  was  not  affected 
thereby,  nor  any  interest  of  theirs  prejudiced,  but  upon 
a  rule  of  evidence — ^an  admission  inferred  from  conduct, 
so  long  continued  and  so  unequivocal  as  to  admit  of  no 
other  reasonable  construction.    The  facts  of  the  present 
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case,  we  think,  do  not  present  grounds  for  such  an  in- 
ference. 

It  is  insisted,  however,  by  defendants,  that  the  case 
of  Landrith  y  Hudgins  should  be  overruled.  That  case 
was  argued  by  some  of  the  ablest  counsel  in  the  State 
on  both  sides  of  the  question.  Very  voluminous  briefs 
were  filed,  in  addition  to  elaborate  oral  arguments.  The 
court  held  the  case  under  advisement  for  a  year,  and 
considered  it  in  alt  its  bearings,  and,  after  doing  this, 
handed  down  the  opinion  which  is  published  in  121 
Tenn.,  556,  120  S.  W.,  783.  We  had  before  us,  at  the 
time,  the  decisions  of  the  supreme  courts  of  Georgia  and 
Texas  and  of  the  court  of  appeals  of  Kentucky,  and 
declined  to  follow  them,  because  we  did  not  believe  that 
those  decisions  were  based  on  sound  principles,  or  that 
the  true  result  had  been  reached  therein.  The  fact  that 
the  suprame  courts  of  several  other  States  have  since 
followed  those  decisions  is  immaterial.  The  conclusion 
reached  by  this  court  was  believed  at  the  time  to  repre- 
sent the  sounder  view,  and  we  see  no  reason  to  change  it. 
We  decline  to  overrule  that  case.  Under  that  case,  it 
must  be  regarded  that  the  controversy  between  the  con- 
tending factions  in  the  Cumberland  Presbyterian  Church 
is  settled,  and  it  is  useless  to  bring  cases  to  this  court 
Tiith  the  hope  of  inducing  the  court  to  disregard  that 
decision.  We  understood,  at  the  time,  that  it  was  a  case 
brought  to  test  the  question  as  to  the  validity  of  the 
union,  and,  in  that  view,  gave  to  it  extraordinary  atten- 
tion and  care. 

125  Tenn.— 30 
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.    We  see  no  error  in  the  decree  of  the  chancellor,  and 
it  is  aflBirmed. . 

CONCURRING  OPINION. 

'    Mr.  Justice  Laj^sden  delivered  the  following  concur^ 
ring  opinion : 

I  concur  in  the  result  reached  by  the  court  in  this 
case,  but  I  desire  to  state  the  reasons  of  my  concurrence 
in  the  result,  as  well  as  to  express  my  disagreement  with 
what  appears  to  be  a  statement  of  general  principle  ap- 
plicable to  this  and  like  controversies  in  the  opinion  of 
Mr.  Justice  Neil. 

I  do  not  believe  that  Landrith  v.  Hudgins  should  be 
overruled  at  this  time.  The  unfortunate  controversy 
arising  between  a  faction  of  the  Cumberland  Presbyte- 
rian Church  and  the  Presbyterian  Church  of  the  United 
States  of  America  has  been  waged  for  a  number  of  years, 
both  in  and  out  of  the  courts,  and  has  been  marked  with 
a  spirit  of  acrimony  that  is  not  creditable  to  the  cause 
of  Christianity. 

Since  the  decision  of  Landrith  V.  HudginSy  the  dis- 
putants  have,  in  a  large  measure,  conformed  themselves 
to  the  results  declared  in  that  case,  and  no  good  could 
arise  to  any  of  the  parties,  or  to  the  great  cause  which 
they  represent,  to  reopen  the  controversy. 

Still  I  believe  it  proper  to  say  that,  in  my  opinion, 
Landrith  v.  Hudgins  was  decided  contrary  to  the  great 
weight  of  authority,  and  is  unsound  upon  principle.  It 
is  practically  notliing  more  than  a  comparison  of  creeds 
and  a  substitution  of  the  opinion  of  a  majority  of  this 
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court  upon  theological  controversies  for  the  opinion  of 
the  highest  courts  of  the  two  churches,  which  were  cre- 
ated by  the  disputants  themselves  for  the  settlement 
of  such  controversies.  DiflFerences  of  opinion  have  al- 
ways existed  upon  theological  questions,  both  in  and 
out  of  the  church,  and  in  the  very  nature  of  things  it 
is  a  matter  that  cannot  be  settled  with  any  degree  of 
certainty  beyond  a  mere  opinion  upon  questions  which 
are  inherently  uncertain  within  themselves.  It  is  a 
bold  thing  for  a  civil  court  to  undertake  to  investigate 
and  determine  for  itself,  in  opposition  to  the  expressed 
opinion  of  trained  theologians,  questions  of  this  char- 
acter. More  especially  is  this  true  when  the  two  high- 
est courts  of  the  disputants  have  reached  an  agreement, 
after  a  discussion  of  the  question  covering  a  period  of 
years,  which  finally  resulted  in  a  submission  to  the  con- 
stituent bodies  of  each  church  of  the  question  which  this 
court  now  determines  was  wrongly  decided  by  the 
churches  themselves.  The  case  of  Landrith  v.  Endgins 
stands  alone. 

It  is  also  my  opinion  that  the  complainants  Bonham 
and  McLaughlin  are  estopped  to  maintain  this  bill.  This 
is  not  important,  so  far  as  the  result  of  the  case  is  con- 
cerned, as  many  of  the  complainants  have  done  nothing 
upon  which  an  estoppel  against  them  could  be  based. 
Unless  a  different  rule  is  to  be  applied  to  this  class  of 
litigation,  it  would  seem  clear  that  where  officers  of  the 
congregation  conform  to  the  church  services  after  the 
union,  and  subscribe  to  the  church  funds  and  take  part 
in  the  various  acts  of  the  governing  bodies  of  the  church, 
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with  full  knowledge  that  it  was  claimed  by  their  asso- 
ciates that  the  union  had  been  effected,  they  would  be 
estopped.  Especially  is  this  true  where  no  expression 
of  dissent  was  made  upon  their  part  This  clearly  indi- 
cates a  willingness  upon  their  part  to  enter  into  and 
acquiesce  in  the  attempted  union,  and  having  done  this 
with  full  knowledge  of  all  the  facts,  under  well-settled 
principles  of  equity,  they  could  not  be  heard  later  to 
say  to  the  contrary.  While  the  opinion  does  not  ex- 
pressly support  the  proposition  herein  stated,  there  is  a 
clear  aRSumplion  that  this  might  be  true. 

The  opinion,  however,  states  the  true  principle  to  be: 
"T^Tiere  an  attempted  union  between  two  churches  is 
void,  because  not  in  conformity  with  the  constituent 
rules  and  principles  required  by  one  of  these  bodies  to 
make  such  union  effective,  the  church  property  can  be 
carried  into  another  denomination  only  by  unanimous 
consent  of  the  members  of -the  church.  Until  such  unan- 
imous consent  is  had,  the  property  is  not  transferred 
from  one  organization  to  the  other,  and  prior  to  that 
time  any  member  or  members  can  signify  dissent  and 
retain  the  property  in  the  old  organization." 

As  a  general  statement  of  principle  governing  cases  of 
this  kind,  I  think  ihe  foregoing  is  correct,  and  would  de- 
termine the  legal  title  to  the  church  property.  However, 
the  word  consent  should  be  understood  in  its  substantive 
sense,  and  should  be  equivalent  to  acquiesce.  Formal 
positive  consent  should  not  be  required,  and  no  length  of 
time  is  necessary  to  establish  consent.  If  the  members 
of  a  congregation,  with  full  knowledge  of  all  the  facts, 
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acquiesce  in  the  conduct  of  the  governing  authorities 
of  the  congregation  whereby  an  unequivocal  purpose  to 
devote  the  church  property  to  the  uses  of  the  Pres- 
byterian Church  is  clearly  manifested,  they  should  be 
deemed  to  have  consented.  I  understand  the  opinion  to 
concede  that  there  may  be  an  acquiescence  for  such 
length  of  time  in  the  action  or  course  of  conduct  of  the 
majority  of  a  congregation  as  to  amount  to  conclusivB 
evidence  of  a  unaiiimous  agreement,  although  no  formal 
vote  was  taken  for  transfer  from  one  faith  or  church  af- 
filiation to  another.  This  is  correct,  except  so  far  as  it 
may  imply  the  necessity  of  any  particular  length  of 
time  of  acquiescence  to  establish  the  consent.  Time  is 
not  necessarily  a  material  element  of  such  acquiescence. 
If  the  facts  are  known  and  fully  understood,  and  are 
sharply  brought  to  the  attention  of  the  congregation, 
it  is  incumbent  upon  those  who  may  desire  to  object  to 
the  conduct  of  the  majority  to  do  so.  In  my  opinion, 
these  principle  are  so  familiar  and  elementary  that  cita- 
tion of  authority  is  unnecessary. 

DISSENTING  OPINION. 

Mb.  Justice  Orebn  delivered  the  following  dissenting 
opinion : 

Conceding  that  Landrith  v.  Hudgins  is  sound  law,  I 
concur  with  the  result  reached  herein. 

With  the  utmost  deference  to  the  majority,  however, 
jmrticularly  to  the  learned  judge  who  prepared  the  opin- 
ion in  that  case,  I  cannot  agree  that  Landrith  v.  Hudgins 
makes  a  proper  disposition  of  this  unfortunate  contro- 
versy, and  belieTTe  the  case  should  be  overruled. 
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In  Landrith  v.  Hudgins  this  court  under  takes  to  re- 
view a  decision  of  a  high  ecclesiastical  tribunal  of  com- 
petent jurisdiction  passing  upon  points  of  church  faith 
and  doctrine.  The  opinion  undertakes  a  comparison  of 
creeds,  and  discovers  doctrinal  diflferences,  which  learned 
theologians  officially  declared  did  not  exist. 

Landrith  v.  Hudgins  commits  this  court  to  a  policy 
that  will,  in  my  judgment,  always  prove  embarrassing, 
and  compel  us  to  review  and  overhaul  every  sectarian 
or  intersectarian  dispute  that  may  hereafter  arise,  if, 
perchance,  so-called  property  rights  are  involved.  This, 
too,  although  such  matters  have  been  formally  and  reg- 
ularly determined  by  the  judicatories  organized  and  em- 
powered by  the  disputants  themselves  to  settle  such  dif- 
ferences. 

The  true  rule  is  that  the  civil  courts  shall  accept  as 
conclusive  the  determination  of  the  proper  ecclesiastical 
authority  in  these  controversies.  It  was  so  held  formerly 
in  Tennessee,  in  Nance  v.  Bushy,  91  Tenn.,  328,  18  S. 
W.,  874,  15  L.  R.  A.,  801.  It  was  so  held  in  Watson  v. 
Jones,  13  Wall.,  679, 20  L.  Ed.,  666,  by  the  supreme  court 
of  the  United  States.  It  is  so  held  by  all  the  late  de- 
cisions, except  in  Tennessee  and  Missouri,  and  this  rule 
applied  to  this  particular  controversy  by  the  courts  of 
Georgia,  Texas,  Kentucky,  Arkansas,  Alabama,  Illinois, 
Indiana,  Mississippi,  California,  and  perhaps  others. 
So  that  Landrith  v.  Hudgins  is  out  of  line  with  our  own 
decisions,  with  the  supreme  court  of  the  United  States, 
and  with  the  practically  unbroken  current  of  modern 
authority. 
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It  is  related  in  the  Book  of  Acts  that,  when  the  Apostle 
Paul  was  sojourning  and  preaching  in  Corinth,  the 
Jews,  displeased  with  his  teachings  or  methods,  "with 
one  accord  made  insurrection  against  him,"  and  brought 
him  to  the  judgment  seat  of  the  Roman  deputy,  Qallio, 
"saying,  *This  fellow  persuadeth  men  to  worship  God 
contrary  to  the  law.^ 

"And  when  Paul  was  now  about  to  open  his  mouth, 
Gallio  said  unto  the  Jews,  *If  it  were  a  matter  of  wrong 
or  wicked  lewdness,  O  ye  Jews,  reason  would  that  1 
should  bear  with  you. 

"  'But  if  it  be  a  question  of  words  and  names  and  of 
your  law,  look  ye  to  it,  for  I  will  be  no  judge  of  such  mat- 
ters.^ 

"And  he  drave  them  from  the  judgment  seat." 

This  church  controversy,  it  seems  to  me,  presents  but 
a  question  of  words  and  names.  The  union  of  these 
religious  bodies  does  not  deprive  any  communicant  of 
his  seat  in  the  sanctuary.  Only  the  name  of  one  of  the 
churches  is  changed.  No  one  now  doubts  but  that  the 
salvation  of  souls,  the  great  object  of  all  church  effort, 
can  be  as  surely  promoted  through  one  denomination  as 
another.  No  real  rights  are  involved  in  this  dispute, 
spiritual  or  legal.  No  real  question  is  made  of  the  sort 
secular  courts  were  organized  to  determine. 

The  old  Roman  deputy,  with  the  bluntness  of  his  race, 
announced  the  correct  rule.  He  made  a  precedent,  from 
which  I  respectfully  insist  no  civil  court  should  de- 
part. 

For  the  reasons  thus  briefly  indicated,  I  file  my  dis- 
sent. 
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R.  L.  Cantrell  v.  J.  H.  Ring  etal* 
{Nashville.  December  Term,  1911.) 

1.  CONSTITUTIONAL  LAW.  Statute  regulating  bulk  aales  of 
merchandlae  la  a  valid  and  conatltutionai  exercise  of  the 
police   power. 

The  statute  (Acts  1901,  ch.  133),  construed  as  an  enactnient  of  sub- 
stantive law  making  sales  of  merchandise  In  bulk  In  violation 
of  Its  provisions  absolutely  void,  Is  a  valid  and  constitutional 
exercise  of  the  police  power  for  the  regulation  of  trade  and 
the  prevention  of  fraudulent  sales  by  merchants  to  the  injury 
of  their  creditors.     (Postf  pp.  477,  478.) 

Acts  cited  and  construed:     Acts  1901,  ch.  133. 

Cases  cited  and  approved: .  Neas  ▼.  Borches,  109  Tenn.,  398; 
State  V.  Mill  Co.,  123  Tenn.,  404;  Lemleux  v.  Toung,  211  U.  S., 
489;  Jaques  ft  Tlnsley  Co.  v.  Carstarphen  Co.,  131  Ga.,  7-17; 
Squire  v.  TelUer,  185  Mass.,  18;  McDanlels  v.  Shoe  Co.,  30 
Wash.,  549. 

2.  SALES  OF  MERCHANDISE  IN  BULK.  Without  compliance 
with  statute  regulating  same  are  fraudulent  In  law  and 
absolutely  void. 

The  statute  (Acts  1901,  ch.  133),  providing  that  the  sale  in  bulk 
of  a  stock  of  merchandise,  or  any  portion  thereof,  otherwise 
than  In  the  ordinary  course  of  trade.  In  the  regular  and  usual 
prosecution  of  the  seller's  business,  shall  be  presumed  to  be 
fraudulent  and  void  as  against  the  creditors  of  the  seller,  unless 
the  seller  and  purchaser  shall,  at  least  five  days  before  the 
sale,  make  a  full  and  detailed  Inventory  showing  the  quantity, 
and  so  far  as  possible,  with  the  exercise  of  reasonable  dill- 


^Constitutionality  of  bulk  sale  legislation,  see  notes  in  2  L.  R.  A. 
(N.  S.),  331;   20  L.  R.  A.   (N.  S.),  160. 
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gence,  the  cost  price,  to  the  seller,  of  each  article  to  be  Included 
in  the  sale,  and  unless  such  purchaser  shall,  at  least  five  days 
before  the  sale.  In  good  faith,  make  full  and  explicit  inquiry 
of  the  seller  as  to  the  names  of  his  creditors  and  their  ad- 
dresses, and  notifies  them  personally,  or  by  registered  mail, 
of  the  proposed  sale,  the  cost  price,  and  the  price  to  be  paid 
therefor,  is  construed  and  held  to  be  a  substantive  law  declar- 
ing such  sales  without  compliance  with  its  said  provisions 
to  be  fraudulent  in  law  and  absolutely  and  conclusively  void, 
though  there  be  no  fraud  in  fact,  and  not  simply  a  statute 
prescribing  a  rebuttable  presumptive  rule  of  evidence.  (Pott, 
pp,  474-482.) 

Acts  cited  and  construed:     Acts  1901,  ch.  133. 

Case  cited  and  approved:     Jaques  ft  Tinsley  Co.  y.  Carstarphen 
Co.,  131  Ga.,   15,  16. 

3.  SAME.  Same.  Seller's  concealment  of  the  larger  part  of 
his  creditors  and  Indebtedness  avoids  sale  under  statute 
regulating  such  sales;  case  In  judgment. 
Where  a  retail  merchant,  the  owner  of  a  retail  stock  of  goods, 
contracts  to  sell  or  to  exchange  his  entire  stock  at  a  given 
price,  without  inventory  or  notice  to  his  creditors,  to  whom 
he  was  then  indebted  for  a  large  part  thereof,  but  after  the 
contract  was  made,  and  on  demand  of  the  purchasers,  gave 
them  a  list  of  his  creditors  and  indebtedness,  but  concealed 
the  larger  part  thereof,  and  the  Inventory  then  taken  amounted 
to  about  one-third  of  the  represented  value  of  the  goods,  where- 
upon the  purchasers  refused  to  complete  the  purchase,  the  sale 
so  attempted  to  be  made  was  fraudulent  in  law,  void,  and  non- 
enforceable,  because  of  the  noncompliance  with  the  statute 
(Acts  1901,  ch.  133),  regulating  the  sales  of  merchandise  in 
bulk,  as  stated  in  the  preceding  headnote,  without  regard  to 
the  question  of  fraud  in  the  misrepresentation  of  the  value  of 
the  goods.     {Post,  pp.  480-482.) 

Acts  cited  and  construed:     Acts  1901,  ch.  133. 
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4.    CONTRACTS.     In  violation   of  law,  or  that  are  Immoral  or 

agalnat   public   policy,  are   not  enforceable. 
An  action  will  not  lie  to  enforce  a  contract  made  in  violation 
of  a  stattite  or  of  the  common  law,  or  which  Is  Immoral  in 
its  character,  or  contrary  to  public  policy.    (Postf  p.  482.) 

Cases  cited  and  approved:  Parks  v.  McKamy,  3  Head,  297,  298; 
Stephenson  v.  Ewlng,  87  Tenn.,  46;  Haworth  v.  Montgomery, 
91  Tenn.,  16;  Insurance  Co.  v.  Kennedy,  96  Tenn.,  714;  Harton 
v.  Lyons,  97  Tenn.,  193;  Watterson  v.  Nashville,  106  Tenn.,  410. 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
— John  Allison,  Chancellor. 

R.  L.  Cantrell  and  B.  M.  Webb,  for  complainant 

J.  B.  Daniel  and'  Pendleton  &  Db  Witt,  for  de- 
fendants. 


Me.  Chief  Justice  Shields  delivered  the  opinion  of 
the  Court. 

Complainant,  R.  L.  Cantrell,  brought  the  bill  in  this 
case,  in  the  chancery  court  of  Davidson  county,  against 
the  defendants,  J.  H.  Ring  and  W.  L.  Acufif,  to  recover 
damages  for  the  breach  of  a  written  contract  made  with 
them  on  August  9,  1910,  wherein  he  agreed  to  sell,  and 
they  agreed  to  purchase,  a  ^^stock  of  goods,  merchandise, 
and  fixtures,  and  lease  on  property  at  corner  of  Sum- 
mer and  Monroe  ecreets,  in  the  city  of  Nashville,  Term., 
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all  things  there  belonging  to  him,  for  the  sum  of  |6,000," 
to  be  paid  for  by  the  transfer  to  complainant  of  a  soap 
factory,  situated  in  Nashville,  together  with  the  stock 
on  hand,  formulas,  and  fixtures,  at  the  price  of  f 2,450, 
and  "the  sum  of  f3,550  in  cash  at  once,"  conditioned 
"on  said  Ring  and  Acuflf  being  able  to  raise  the  money 
aforesaid." 

Complainant  owned  and  was  conducting  a  retail  gro- 
cery store  in  the  city  of  Nashville,  and  the  property  which 
he  contracted  to  sell  the  defendants  was  the  stock  of 
goods,  merchandise,  and  fixtures  used  in  this  business, 
and  the  lease  upon  the  house  in  which  the  business  was 
conducted.  The  contract  was  for  a  sale  of  all  this  prop- 
erty for  a  given  price,  to  be  paid  as  above  stated,  and 
was  made  in  bulk,  without  inventory  and  notice  to  the 
creditors  of  complainant,  who  was  then  indebted  for 
goods  purchased  for  the  business  in  the  sum  of  about 
12,300. 

The  defense  made  and  relied  upon  by  the  defendants 
in  their  answer  is  that  the  contract  for  the  sale  of  the 
property  was  fraudulent  and  void  in  law,  because  made 
in  violation  of  chapter  133,  Acts  of  1901,  prohibiting 
sales  in  bulk  of  stocks  of  merchandise,  or  any  portion 
thereof,  otherwise  than  in  the  regular  course  of  trade, 
without  first  complying  with  certain  things  therein  pre- 
scribed, and  fraudulent  and  void  in  fact,  because  of  al- 
leged false  and  fraudulent  representation  made  to  them 
by  complainant  of  the  quality  and  value  of  goods  and 
merchandise  in  stock,  and  other  property  which  they 
agreed  to  purchase. 
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The  defendants  also  assert  that  the  real  contract  price 
which  they  agreed  to  pay  for  the  property  of  complain- 
ant was  |5y000y  to  be  paid  by  a  transfer  of  the  soap  fac- 
tory and  stock  at  fl;450,  and  f3,550  in  money,  condi- 
tioned upon  their  being  able  to  raise  the  same,  and  that 
the  valne  of  the  property  owned  by  the  parties,  respec- 
tively, was  incorrectly  stated  in  the  written  instrument* 
at  the  request  of  complainant,  to  aid  him  in  disposing  of 
the  soap  factory. 

The  case  proceeded  to  proof,  and  much  testimony  was 
taken  on  both  «ides  upon  the  issues  made  in  the  plead- 
ings. 

The  chancellor  upon  the  entire  record  held  for  the 
complainant,  and  gave  him  a  decree  for  the  contract 
price  of  his  property,  as  claimed  by  him,  |6,0(M),  less 
something  over  |1,000,  arising  from  the  sale  of  the  prop- 
erty which  complainant  contracted  to  sell  the  defend- 
ants, by  a  receiver  appointed  in  the  cause,  and  by  order 
of  the  court  made  before  the  hearing,  by  consent  of  the 
complainant,  paid  on  one  of  his  debts,  conceded  by  him 
to  be  secured  by  a  lien  on  the  property. 

The  defendants  assign  this  decree  of  the  chancellor 
as  error,  insisting  that  both  of  the  defenses  presented  by 
their  answer  are  fully  made  out,  and  should  have  been 
sustained  and  the  bill  dismissed. 

We  do  not  consider  it  necessary,  in  the  view  we  have 
taken  of  the  case,  to  go  into  the  question  of  fraud  in  fact 
We  think  the  first  defense — that  is,  the  failure  of  the 
parties  to  comply  with  the  provisions  of  chapter  133, 
Acts  of  1901,  commonly  known  as  the  "Bulk  Sales  Act^* 
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— ^made  the  contract  of  sale  fraudulent  in  law  and  void, 
and  that  no  action  can  therefore  be  maintained  for  a 
breach  or  noncompliance  with  its  terms. 

The  statute  referred  to  is  entitled  "An  act  to  provide 
the  terms  upon  which  sales  in  bulk  of  stocks  of  merchan- 
dise, or  any  portion  thereof,  otherwise  than  in  the  ordi- 
nary course  of  trade,  may  be  made."  It  provides  that 
sales  of  stocks  of  merchandise  in  bulk,  or  any  portion 
of  the  same,  otherwise  than  in  the  ordinary  course  of 
trade,  in  the  regular  and  usual  prosecution  of  the  seller's 
business^  shall  be  presumed  to  be  fraudulent  and  void  as 
against  the  creditors  of  the  seller,  unless  the  seller  and 
purchaser  shall,  at  least  five  days  before  the  sale,  make 
a  full,  detailed  inventory,  showing  the  quantity,  and  so 
far  as  possible,  with  the  exercise  of  reasonable  diligence, 
the  cost  price  to  the  seller,  of  each  article  to  be  included 
in  the  sale,  and  unless  such  purchaser  shall,  at  least  five 
days  before  the  sale,  in  good  faith,  make  full  and  explicit 
inquiry  of  the  seller  as  to  the  name  and  place  of  resi- 
dence, or  place  of  business,  of  each  and  all  of  the 
creditors  of  the  seller,  and  cause  them  to  be  notified  per- 
sonally, or  by  registered  mail,  of  the  proposed  sale,  cost 
price  of  the  mercliandise  to  be  sold,  and  price  to  be  paid 
therefor,  the  seller  to  truthfully  furnish  said  informa- 
tion." 

This  act  has  been  sustained  as  a  valid  and  constitu- 
tional police  regulation  of  trade,  to  prevent  fraudulent 
sales  by  merchants,  to  the  injury  of  their  creditors. 
Jfeaa  v.  Borches,  109  Tenn.,  398,  71  S.  W.,  50,  97  Am.  St. 
Rep.,  851.    The  principles  upon  which  statutes  of  this 
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character  are  sustained  are  fully  stated  in  State  v. 
Mill  Co.,  123  Tenn.,  404,  131  S.  W.,  867. 

Statutes  with  similar  provisions  have  been  enacted  by 
a  majority  of  the  other  States,  and  their  validity  has 
been  sustained  in  most  instances  by  their  courts  of  last 
resort  and  by  the  federal  courts.  Some  of  the  leading 
cases,  in  which  most  of  the  others  are  cited  and  com- 
mented on,  are  Jaques  <&  Tinaley  Co.  v.  Carstarphen  Co., 
131  Ga.,  7-17,  62  S.  E.,  82;  Squire  d  Co.  v.  Tellier,  185 
Mass.,  18,  69  N.  E.,  312,  102  Am.  St.  Rep.,  322;  Mc- 
Daniels  v.  Connelly  Shoe  Co,,  30  Wash.,  549,  71  Pac, 
37,  60  L.  R.  A.,  947,  94  Am.  St.  Rep.,  889 ;  Lemieux  v. 
Yoiing,  211  U.  S.,  489,  29  Sup.  Ct,  174,  58  L.  Eti-, 
295. 

The  courts  of  the  seT^eral  States  differ  some  in  the 
construction  and  the  eflfect  of  these  statutes.  In  some 
States  it  is  held  that  they  merely  prescribe  a  rule  of  evi- 
dence; others  hold  that  the  sales  made  without  com- 
pliance with  the  statutes  are  voidable  only  as  against 
creditors;  while  still  others  hold  that  the  statutes  are 
an  enactment  of  substantive  law,  declaring  sales  made 
in  violation  of  their  provisions  absolutely  void;  and 
this  is  the  view  this  court  has  taken  of  the  statute  of 
this  State. 

The  supreme  court  of  Georgia,  in  Jaques  d  Tinsley 
Co.  V.  Carstarphen  Co.,  supra,  131  Ga.,  15,  16,  62  S.  E., 
88,  speaking  through  Mr.  Chief  Justice  Fish,  says : 

"While  the  act  was  passed  with  the  object  of  prevent- 
ing persons  in  debt,  who  own  stocks  of  goods,  wares,  and 
merchandise,  from  selling  the  same  in  bulk  for  the  pur- 
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pose  of  defrauding  their  creditors,  its  subject-matter 
is  not  fraud  in  such  sales,  but  is  the  regulation  of  them. 
It  prescribed  certain  duties  which  must  be  performed 
by  the  buyer,  and  certain  correlative  duties  which  must 
be  performed  by  the  seller.  This  is  regulation,  pure  and 
simple.  It  then,  in  order  to  enforce  the  performance  of 
these  duties,  declares,  in  substance,  that,  unless  these 
duties  are  complied  with,  *such  sale  or  transfer  shall,  as 
to  any  and  all  creditors  of  the  vendor,  be  conclusively 
presumed  to  be  fraudulent.^  The  meaning  of  this  de- 
claration is  that  the  sale  shall,  as  to  such  creditors,  be 
fraudulent  in  law,  whatever  it  may  be  in  fact.  This  is 
a  declaration  of  substantive  law,  and  not  the  enact- 
ment of  a  conclusive  rule  of  evidence  for  the  ascertain- 
ment of  fraud  in  such  sales.  In  other  words,  the  sale, 
as  to  creditors  of  the  sellers,  shall  be  void,  irrespective 
of  the  question  whether  it  was  in  fact  made  for  the  pur- 
pose of  defrauding  them,  because  the  requirements  of  the 
statute  enacted  for  their  protection  have  not  been  com- 
plied with.  Granting  the  authority  of  the  legislature 
to  regulate  sales  of  this  character,  it  follows  that  it  can, 
when  prescribing  regulations  for  such  sales,  declare 
that,  unless  they  are  made  in  conformity  to  the  statutory 
requirements,  they  shall  be  void  as  to  the  creditors  of 
the  seller,  and  it  matters  not  whether  the  declaration 
as  to  the  invalidity  of  sales  not  made  in  conformity  to 
the  statute  is  direct  or  indirect,  if  the  purpose  to  declare 
such  sales  void  is  apparent.  The  purpose  of  the  act  is 
not  to  provide  an  efficient  means  for  uncovering  fraud 
already  committed,  by  providing  a  conclusive  rule  of 
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evidence  by  which  the  fact  of  its  existence  may  be  es- 
tablished ;  but  it  is  to  prevent  the  commission  of  fraud, 
by  providing  that,  in  the  class  of  sales  with  which  it 
deals,  certain  specified  requirements  must  be  complied 
with,  or  the  sale  will  be  held  to  be  fraudulent  in  law. 
It  lays  its  requirements  across  the  threshold  of  the 
transaction,  and  in  effect  declares  that  no  contract  of 
sale,  valid  as  to  the  creditors  of  the  seller,  can  be  entered 
into  unless  these  requirements  are  observed." 

This  court  has  so  construed  the  statute  of  this  State 
in  a  number  of  unreported  cases,  and  after  a  re-examina- 
tion of  the  question,  we  adhere  to  that  construction.  We 
think  it  was  the  intention  of  the  general  assembly  to  pro- 
hibit all  sales  by  merchants  and  dealers,  having  creditors 
that  may  be  defrauded,  of  their  stock  of  goods  and  mer- 
chandise in  bulk,  otherwise  than  as  provided  by  the 
statute,  and  to  declare  sales  made  without  cofnpliance 
with  those  provisions  absolutely  void.  The  statute 
would  be  wholly  inoperative  to  effect  the  puri)oses  for 
which  it  was  intended  if  construed  otherwise,  and  would 
be  productive  of  much  vexatious  litigation. 

We  think  our  statute  means  the  same  as  the  Georgia 
act,  although  the  word  "conclusively'^  is  not  used  in  the 
clause  declaring  sales  made  without  first  complying  with 
it  shall  be  presumed  fraudulent,  and  we  concur  in  the 
reasoning  of  the  Georgia  court 

The  sale  which  the  complainant  attempted  to  make  to 
the  defendants  is  conceded  to  have  been  in  bulk,  and 
there  is  no  pretense  that  the  statute  at  the  time  was 
complied  with.     The  defendants  were  first  informed  of 
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the  statute  a  day  or  two  after  the  contract  was  made, 
and  notified  that  the  creditors  of  •  complainant  would 
hold  them,  or  the  goods  purchased  by  them,  for  the  in- 
debtedness'of  complainant.  They  then  consulted  their 
lawyer  and  arranged  a  meeting  with  complainant, 
when  they  demanded  that  the  statute  be  complied  with, 
informing  him  they  would  not  further  proceed  with  the 
purchase  unless  it  was  done.  Ck>mplainant  strenuously 
insisted  that  it  was  not  necessary  to  do  so,  but  finally 
consented  that  the  defendants  might  make  an  inventory 
of  the  merchandise,  and  gave  them  what  purported  to  be 
a  list  of  his  creditors  and  the  indebtedness  due  them, 
amounting  to  about  |800,  but  concealed  from  them  the 
existence  of  a  debt  of  $1,500,  incurred  by  him  in  the  pur- 
chase of  the  property  he  was  selling,  and  which  he,  after 
this  suit  was  brought,  admitted  was  unpaid  and  a  lien 
upon  the  property,  and  consented  that  the  proceeds  of 
the  sale  be  applied  towards  its  payment.  The  defend- 
ants immediately  proceeded  to  take  an  inventory  of  the 
merchandise,  and  found  that  the  value  of  it  was  but 
little  in  excess  of  |1,000,  instead  of  from  |3,000  to  |3,500, 
as  they  testify  the  complainant  represented  to  them  to 
be  its  value.  They  proceeded  no  further  in  the  mat- 
ter, did  not  notify  any  of  the  creditors  of  the  sale,  but 
promptly  informed  complainant  that  they  would  not 
complete  the  purchase,  and  did  not  do  so.  The  cash  pay- 
ment was  neper  made,  and  defendants  retained  the  soap 
factory. 

126  Tenn.— 31 
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There  was,  therefore,  no  compliance  with  the  provi- 
sions of  the  statute^  The  complainant  failed,  npon  re- 
quest, to  give  the  defendants  a  correct  statement  of  his 
indebtedness,  as  it  was  his  duty  under  the  statute  to  do, 
and  concealed  the  greater  part  of  it,  conceded,  as  above 
stated,  to  be  a  lien  upon  the  property.  The  sale  at- 
tempted to  be  made  was  therefore  clearly  within  the 
prohibition  of  the  statute. 

This  being  so,  complainant's  bill  cannot  be  main- 
tained. It  is  well  settled  law  that  an  action  will  not  lie 
to  enforce  a  contract  made  in  violation  of  a  statute,  or 
of  the  common  law,  or  which  is  immoral  in  its  character, 
or  contrary  to  public  policy.  Stevenson  v.  Ewing^  87 
Tenn.,  46,  9  S.  W.,  230;  Hatcorth  v.  Montgomery,  91 
Tenn.,  16,  18  S.  W.,  399;  Insurance  Co.  v.  Kennedy. 
96  Tenn.,  714,  36  S.  W.,  709;  Watterson  v.  Nashville, 
106  Tenn.,  410, 61  S.  W.,  782;  Barton  v.  Lyons,  97  Tenn., 
193,  36  S.  W.,  851;  Parks  v.  McKamy,  3  Head,  297, 
298. 

The  result  is  that  the  decree  of  the  chancellor  must  be 
reversed,  and  complainant's  bill  dismissed,  with  costs; 
and  it  will  be  so  decreed. 
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W.  G.  Evans  v.  P.  C.  Steele^  Clerk  of  County  Court. 
(Nas^hville.  December  Terfn,  1911.) 

1  BILLS  AND  NOTES.  Possession  Is  prima  facie  evidence  of 
ownership  of  bank  bills. 
The  possession  of  bank  bills,  Issued  by  the  Bank  of  Tennessee, 
whose  charter  provided  that  they  should  be  receivable  by 
the  State  in  the  payment  of  taxes  and  dues  to  the  State,  makes 
a  prima  facie  case  of  ownership  In  the  holder.  (Post,  pp.  486- 
491  and  especially  488,  489.) 

Acts  cited  and  construed:  Acts  1837-38,  ch.  107,  sec.  12;  Acts 
1885,  ch.  83;  Acts  1901,  ch.  89.  See  Acts  1883,  ch.  104,  re- 
pealed by  Acts  1901,  ch.  88. 

Cases  cited  and  approved  on  this  headnote,  and  on  other  points 
historically  stated  In  the  opinion,  as  follows:  Furman  v. 
Nlchol,  3  Cold.,  433;  State,  ex  rel.,  v.  Sneed,  9  Bax.,  472; 
Keith  V.  Clarke,  4  Lea,  718;  Clark  v.  Keith,  8  Lea,  704;  Marr 
V.  State,  10  Lea,  470;  Noteholders  v.  Funding  Board,  16  Lea, 
46;  Furman  v.  Nlchol,  8  Wall.,  44;  State,  ex  rel.,  v.  Sneed, 
96  U.  S.,  451;  Keith  v.  Clark,  97  U.  S.,  454. 

2.  STATUTES  OF  LIMITATIONS.  Do  not  run  against  bank 
notes  issued  to  circulate  as  money  as  a  special  obligation 
against  the  State. 
The  notes  of  the  Bank  of  Tennessee  were  Issued  to  circulate 
,as  money,  and  under  its  charter  were  a  special  obligation 
of  the  State,  receivable  by  it  in  the  payment  of  taxes  and 
other  dues  owing  to  it;  and,  therefore,  there  is  no  statute  of 
limitation  applicable  to  them,  or  that  will  run  against  them. 
{Post,  pp.  492,  493.) 

Acts  cited  and  construed:  Acts  1837-38,  ch.  107,  sec.  12;  Acts 
1885,  ch.  83. 
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3.  LACHES.  Chancery  will  refuse  relief  on  stale  demands 
after  loss  of  evidence  so  that  decree  cannot  be  pronounced 
with    confidence.  * 

Relief  is  generally  refused  by  courts  of  equity,  because  of  tbe 
lapse  01  time,  in  cases  where  the  loss  of  evidence,  death  of 
witnesses  or  parties,  and  failure  of  memory  resulting  in  the 
obscuration  of  facts  to  the^  prejudice  of  the  defendant,  render 
uncertain  the  ascertainment  of  truth,  and  make  it  impossible 
for  the  court  to  pronounce  a  decree  with  confidence,  though 
defendant  does  not  show  absolutely  that  his  defense  has  been 
actually  lost  or  prejudiced;  for  it  is  sufficient  if  it  can  be 
seen  that  the  defendant  has  been  deprived  of  -an  advantage 
which  he  might  have  had  if  the  complainant's  claim  had  been 
seasonably  presented.      {Post,  pp.  494,  495.) 

Cases  cited  and  approved:    Bolton  v.  Dickens,  4  Lea,  577;  Mackall 
V.  Casilear,  137  U.  S.,  556. 

4.  SAME.  Same.  Case  in  judgment,  where  relief  on  notes 
of  the  Bank  of  Tennessee,  tendered  In  payment  of  taxes,  was 
refused  for  laches  of  more  than  forty  years. 

The  Bank  of  Tennessee,  under  the  12th  section  of  its  charter 
(Acts    1837-38,   ch.   107),   providing   that   its   notes   should  be 
receivable  at  the  treasury  of  the  State  and  by  all  tax  collectors 
and  other  public  officers,  in  all  payments  for  taxes  and  dues 
to  the  State,  issued  regular  notes  and  notes  denominated  as 
"Torbett"  or  "post"  notes.    After  the  close  of  the  war  between 
the   States,  a  general   creditors'   bill   was   filed,   under  which 
a  receiver  was  appointed,  and  the  assets  of  said   bank  were 
distributed  among  its  creditors,  including  a  large  number  ol 
the   holders   of  said  Torbett   or  "post"   notes,  and   thereafter 
Acts  1885,  ch.  83,  was  passed,  authorizing  the  funding  of  said 
notes  by  exchanging  therefor  certificates  issued  by  a  funding 
board,  which  act  remained  in  force  until  1901   (Acts  1901,  cIl 
89).     The    complainant,  in    payment    of    an    inheritance  tax, 
tendered  to  the  proper  county  court  clerk  a  "post"  note  of  said 
bank   for  five   hundred   dollars,   and   a  small   amount  of  the 
regular  notes  of  said  bank;   and,  upon  the  clerk's  refusal  to 
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accept  them,  he  paid  the  amount  due  In  legal  tender  money, 
and  filed  his  bill  to  recover  it  back.  In  view  of  the  tact 
that  said  notes  had  been  receivable  by  the  State  for  more  than 
forty  years;  that  complainant's  delay  was  wholly  unexplained; 
and  that,  through  loss  of  evidence,  the  State  was  unable  to 
establish  a  defense,  it  was  held  that  complainant's  demand 
was  barred  by  laches.  {Post,  pp.  486-496,  and  especially  496, 
496.) 

Acts  cited  and  construed:  Acts  1837-38,  ch.  107,  sec  12;  Acts 
1885,  ch.  83;   Acts  1901,  ch.  89. 

Cases  cited  and  approved:  Hammonds  v.  Hopkins,  3  Terg.,  525; 
Lafferty  v.  Turley,  3  Sneed,  157;  Parkes  v.  Clift,  9  Lea,  524; 
Pope  v.  Harrison,  16  Lea,  82;  Parker  v.  Hotel  Co.,  96  Tenn., 
252;  Hammond  v.  Hopkins,  143  U.  S.,  224;  Abraham  y.  Ordway, 
158  U.  S.,  416;  WiUard  v.  Wood,  164  U.  S.,  510;  Chase  y.  Chase, 
20  R.  I.,  202. 


FROM  BEDFORD. 


Appeal  from  the  Chancery  Court  of  Bedford  County. 
— W.  S.  Bbarden,  Chancellor. 

W.  B.  Bates  and  Coleman  &  Friebson,  for  complain- 
ant. 

Attohnet-General  Cates  and  B.  D.  Kingreb^  for  de- 
fcndant* 


Mr.  JusncB  Lansden  delivered  the  opinion  of  the 
Court. 
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The  complainant,  Evans,  is  the  owner,  by  purchase,  of 
an  undivided  interest  in  the  estate  of  Joseph  H.  Evans, 
deceased,  and  as  such  became  liable  to  the  State  for 
f  516.74  inheritance  tax.  He  tendered  to  the  defendant, 
as  clerk  of  the  county  court,  |510.50,  by  offering  to  pay 
that  amount  in  bills  of  the  Bank  of  Tennessee,  con- 
sisting of  one  bill  for  f  500,  one  bill  for  five  dollars,  five 
bills  for  one  dollar  each,  and  one  fifty-cent  bill  or 
shinplaster,  and  the  remainder  in  lawful  money  of  the 
United  States.  The  clerk  refused  to  accept  them,  where- 
upon the  complainant  paid  the  amount  due  in  legal  ten- 
der moneys  of  the  United  States,  and  brought  this  bill 
to  recover  it  back. 

No  history  of  the  alleged  bills  of  the  Bank  of  Tennes- 
see is  given  in  the  record,  other  than  is  disclosed  by  the 
insignia  and  inscriptions  upon  the  bills  themselves. 
The  complainant  rests  his  case  alone  upon  the  fact  of 
possession  of  the  bills,  which,  under  the  authorities 
hereafter  noticed,  makes  a  prima  facie  case  of  owner- 
ship. The  bill  for  J500  purports  to  be  one  of  the  "Tor- 
bett"  or  "new"  issue  of  the  Bank  of  Tennessee,  Jind  has 
generally  been  designated  as  a  "post"  note.  The  smaller 
denominations  purport  to  be  notes  of  branch  banks,  and 
are  the  regular  issue. 

The  twelfth  section  of  Acts  of  1837-38,  ch.  107,  incor- 
porating the  Bank  of  Tennessee,  provides  "that  the  bills 
or  notes  of  said  corporation  originally  made  payable, 
or  which  shall  have  become  payable  on  demand  in  gold 
or  silver  coin,  shall  be  receivable  at  the  treasury  of  the 
State,  and  by  all  tax  collectors  and  other  public  officers, 
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in  all  payments  for  taxes  and  other  moneys  due  the 
States."  The  Bank  of  Tennessee  was  capitalized  at 
15,000,000,  and  was  organized  and  opened  for  business 
soon  after  the  passage  of  the  acts  incorporating  it,  supra, 
and  continued  in  business,  with  its  principal  office 
at  Nashville,  Tenn.,  until  February,  1862.  About  the 
15th  of  February,  1862,  on  account  of  the  exigencies  of 
the  civil  war  then  in  progress,  the  bank  with  its  as- 
sets was  removied  from  Nashville  to  Columbia,  Tenn., 
and  from  thence  to  Memphis,  Tenn.,  and  from  thence  to 
Chattanooga,  where  it  remained  until  the  summer  of 
1863,  and  from  Chattanooga  it  was  removed  to  iVtlanta, 
Ga.,  and  from  Atlanta,  Ga.,  to  Griffin,  Ga.,  and  from 
Griffin,  Ga.,  to  Greensboro,  Ga.,  and  from  thence  to 
Augusta,  Ga.,  and  from  thence  to  different  places  in  the 
State  of  North  Carolina,  and  from  North  Carolina  back 
to  Augusta,  Ga.,  where  its  assets  were  seized  by  the 
Union  forces  and  returned  to  Nashville. 

The  bank  authorized  and  used  its  regular  issue  of 
notes  in  the  usual  and  ordinary  denominations,  and  in 
addition  it  had  plates  prepared  to  issue  what  it  de- 
nominated "post"  notes.  These  notes  were  in  denomina- 
tions of  f  500  and  f  1,000,  and  were  payable  in  one,  two, 
and  three  years  after  date.  Some  time  in  the  year  1861, 
and  subsequent  to  May  6th,  the  bank  had  used  up  the 
regular  impressions  from  which  were  made  the  notes  of 
usual  and  ordinary  issue,  and  because  of  the  war  could 
not  obtain  more.  It  had  on  hand  numbers  of  impressions 
of  the  "post"  note  form,  in  denominations  of  f 500  and 
f  1,000  each,  and  many  of  these  "post"  note  impressions 
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were  used  for  ordinary  issue  by  erasing  the  words  *Tost 
Notes"  therefrom.  After  the  war  closed,  a  general 
creditors^  bill  was  filed  against  the  Bank  of  Tennessee 
in  the  chancery  court  for  Davidson  county,  a  receiver 
was  appointed  for  its  assets,  and  the  assets  were  dis- 
tributed among  its  creditors.  It,  of  course,  did  not  pay 
its  debts  in  full ;  but  a  large  number  of  its  notes,  among 
them  the  "Torbett"  issue,  were  filed  in  the  case  and  par- 
ticipated in  a  pro  rata  distribution  of  the  assets  of  the 
bank. 

Litigation  arose  between  the  holders  of  these  notes 
and  the  State;  it  being  claimed  by  the  State  that  many 
of  them  were  invalid,  because  issued  and  used  in  aid 
of  the  rebellion,  and  many  others  were  forged  or  fraud- 
ulently issued.  The  general  result  of  these  suits  with 
respect  to  the  issue  subsequent  to  the  Ordinance  of 
Secession,  May  6,  1861,  was  that  such  notes  were  not 
necessarily  void  because  issued  at  a  time  when  the  State 
was  in  insurrection  against  the  government  of  the  United 
States;  but,  if  they  were  issued  in  the  ordinary  course 
of  business  of  tlie  bank,  they  were  legal  obligations 
against  the  State  under  the  twelfth  section  of  the  char- 
ter of  the  bank,  and  were  receivable  in  payment  of 

• 

taxes  which  might  be  due  the  State  to  the  same  extent 
as  the  notes  issued  prior  to  May  6,  1861 ;  that  all  notes 
of  the  Bank  of  Tennessee  which  were  in  fact  issued  in 
aid  of  the  "rebellion"  against  the  government  of  the 
United  States  were  absolutely  void.  The  burden  was  up- 
on the  holder  to  show  that  the  notes  were  genuine, 
and  when  this  burden  was  satisfied   by  sufficient  proof. 


17  Gates]        DECEMBEB  TERM,  1911.  489 


EyanB  v.  Steele. 


possession  of  the  note  was  prima  facie  evidence  of  own- 
ership ;  and  the  burden  then  shifted  to  the  State  to  show 
that  the  notes  were  issued  in  aid  of  the  "rebellion." 
This  might  be  shown,  either  by  proof  that  the  identical 
bills  were  issued  in  aid  of  the  "rebellion,"  or  that  the 
class  of  notes  to  which  they  belonged  were  issued  and 
circulated  in  aid  of  the  "rebellion."  For  a  history  of  the 
litigation,  see  Furman  v.  Nichol,  3  Cold.,  433 ;  Furman 
V.  Nichol,  8  Wall.,  44,  19  L.  Ed.,  STO;  State,  ex  reh,  v. 
Sliced,  9  Baxt,  472 ;  State,  ex  reh,  v.  Sneed,  96  U.  S., 
69,  24  L.  Ed.,  610 ;  Keith  v.  Clark,  97  U.  S.,  454,  24  L. 
Ed.,  1071 ;  Keith  v.  Clarke,  4  Lea,  718 ;  Clark  v.  Keith, 
8  Lea,  704;  Marr  v.  State,  10  Lea,  470;  Noteholders  v. 
Funding  Board,  16  Lea,  46,  57  Am.  Rep.,  211. 

After  the  determination  of  this  litigation  in  favor  of 
noteholders,  the  legislature  enacted  chapter  83,  Acts 
of  1885;  by  which  it  authorized  the  funding  of  "post" 
notes  of  the  denominations  of  |500  and  |1,000,  and 
the  small  notes  of  less  denominations  than  five  doirars 
but  not  less  then  one  dollar.  This  was  accomplished 
by  creating  a  funding  board  and  directing  it  to  pre- 
pare certificates  for  all  "legitimate  outstanding  ^post^ 
notes,  including  the  smaller  notes,  but  of  denominations 
not  less  than  one  dollar,"  and  exchange  these  certifi- 
cates in  convenient  denominations  for  the  bank  notes 
referred  to.  It  was  provided  that,  when  such  notes  were 
presented  to  the  funding  board  for  exchange,  it  should 
havie  the  notes  examined  by  competent  experts  for  the 
purpose  of  determining  the  genuineness  of  the  notes. 
If  they  were  found  to  be  genuine,  the  board  was  directed 
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to  exchange  certificates  therefor,  and  receive  the  bank 
notes,  and  cancel  and  preserve  them  for  such  examina- 
tion as  the  legislature  might  thereafter  direct.  It  was 
further  provided  that  all  notes  presented  to  the  fund- 
ing board  in  exchange  of  the  certificates,  which  upon 
examination  by  them  should  be  found  to  be  counterfeit, 
should  be  excluded  and  marked  counterfeit,  and  re- 
turned to  the  owner,  or  party  presenting  the  same, 
after  the  description  of  the  note  had  been  entered  in 
a  book  kept  for  that  purpose.  The  certificates  to  be 
issued  in  exchange  for  the  bank  notes  were  receivable 
at  any  time  before  or  after  due  in  payment  of  all  final 
judgments  then  outstanding  and  subsisting  against  de- 
faulting and  delinquent  revenue  collectors  or  their 
securities,  and  decrees  in  favor  of  the  State,  and  in  pay- 
ment of  all  back  taxes  and  other  dues  to  the  State 
which  became  payable  before  the  year  1884,  and  also  in 
payment  of  all  taxes  and  other  dues  to  tlie  State,  when 
such  certificates  or  warrants  should  be  due. 

Many  thousands  of  dollars  of  the  "Torbett"  issue 
were  presented  to  the  funding  board  to  be  exchanged 
for  the  certificates  provided  for  in  the  act  of  the  legisla- 
ture, supra.  In  due  course,  litigation  arose  between 
the  funding  board  and  certain  noteholders  with  respect 
to  the  fundability  of  certain  notes.  Noteholders  v.  Fund- 
ing Board,  supi;a.  The  opportunity  to  fund  the  bank 
notes  was  afforded  holders  thereof  until  1901,  when  the 
funding  board  acts  were  repealed. 

It  appears  that  all  of  the  books  of  the  Bank  of  Tennes- 
see, including  its  note  register,  are  lost  and  could  not  be 
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produced  upon  the  trial  of  this  case.  Its  officers,  direc- 
tors, bookkeepers,  and  clerks  are  all  dead.  Witnesses 
not  connected  with  the  bank,  who  may  have  had  some 
knowledge  with  respect  to  the  issue  of  the  notes  in  ques- 
tion, are  presumably  dead.  The  only  witness  for  the 
complainant  upon  the  genuineness  of  the  notes  was  an 
employee  of  the  funding  board,  and  he  expressed  the 
opinion  that  the  notes  in  issue  bear  the  genuine  signa- 
ture of  the  president  and  cashier  of  the  Bank  of  Ten- 
nessee. In  his  direct  examination,  he  would  appear 
to  have  gone  further  in  his  testimony,  and  to  have 
stated  that  the  note  was  issued  by  the  bank  in  the  ordi- 
nary course  of  business  and  entered  upon  its  note  regis- 
ter as  provided  by  its  charter;  but,  upon  cross-examina* 
tion,  he  makes  it  clear  that  all  that  he  knows,  or  intends 
to  say,  is  that  in  his  opinion  the  note  bears  the  genuine 
signature  of  the  officers  of  the  bank.  He  also  states 
that  he  did  not  find  upon  the  register  of  the  bank, 
which  he  had  in  his  possession  wliile  with  the  funding 
board,  any  description  of  this  particular  bill  No.  223. 
This  witness  also  states  that  he  has  no  knowledge  of 
wliere  the  bill  No.  223  came  from,  and  that  it  may  have 
been  in  litigation  between  the  complainant  and  the  fund- 
ing board  a  number  of  years  ago.  The  funding  board 
kept  a  record  of  all  notes  that  were  funded,  but  the 
witness  does  not  know  whether  any  record  was  kept  of 
notes  received  for  taxes.  There  is  no  proof  in  this  case 
to  indicate  whether  the  notes  in  question  ha\^  ever  been 
received  in  payment  of  taxes  or  funded. 
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The  notes  of  the  Bank  of  Tennessee  were  issued  to 
circulate  as  monej^  and  for  that  reason  there  is  no 
statute  of  limitation  applicable  to  them  which  would  bar 
the  complainant's  action.  However,  they  were  not  a 
general  obligation  of  the  State  to  pay  the  holder  their 
value  in  gold  or  silver  or  other  legal  tender  money  of 
the  United  Stales.  The  State's  liability  upon  the  notes 
of  its  bank  was  fixed  and  defined  by  section  12  of  the 
bank's  charter,  which  limited  such  liability  to  the  re- 
ceipt by  the  State  of  all  such  notes  in  payment  of  taxes 
and  other  moneys  due  it.  The  State  did  never  agree  to 
levy  upon  and  collect  taxes  from  its  citizens  for  the 
payment  of  the  bank's  notes,  nor  did  it  in  any  wise 
obligate  itself  to  take  moneys  from  its  treasury  to  re- 
deem them.  The  bank  was  never  able  to  issue  notes  le- 
gally after  its  assets  were  captured  by  the  Union  forces 
in  1864,  and  perhaps  after  1862.  It  is  a  part  of  the  his- 
tory of  this  State  that  the  notes  of  this  bank  have  not 
circulated  as  money  since  the  war.  Therefore  they 
amount  to  nothing  more  than  a  special  obligation  of  the 
State  to  receive  them  in  payment  of  taxes,  and  for 
other  moneys  due  it  from  the  holder  of  the  notes.  It  is 
assumed  by  the  funding  act,  supra,  that  many  of  these 
notes  were  both  forged  and  fraudulently  issued,  and  in 
adopting  the  funding  scheme  the  legislature  provided 
a  method  for  determing  the  genuineness  of  all  notes  pre- 
sented to  the  funding  board.  The  conditions  surround- 
ing the  bank  after  its  flight  from  Tennessee  would  make 
possible  the  issue  of  many  notes  not  genuine  after  that 
time,  if,  indeed,  it  would  not  make  impossible  the  issue 
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of  any  notes  for  which  the  State  should  be  held  liable. 
Certainly  the  bank  could  not  be  engaged  in  business, 
nor  could  it  issue  its  notes  in  due  course,  while  mov- 
ing from  place  to  place,  and  from  one  State  to  another, 
in  the  wake  of  the  Confederate  army. 

There  is  a  mere  suggestion  in  the  evidence  that  these 
particular  notes  liave  been  in  controversy  between  the 
State  and  their  holders.  While  this  fact  is  merely  sug- 
gested by  a  question  and  an  answer,  after  the  lapse  of  so 
long  a  time  before  any  claim  is  made  under  the  notes,  the 
suggestion  itself  is  entitled  to  much  weight.  Especially 
is  this  true  when  taken  in  connection  with  the  established 
facts  that  many  notes  were  presented  in  the  chancery 
court  for  pro  rata  payment  in  the  general  creditors'  suit 
by  which  the  bank  Avas  wound  up  and  its  asseta  distrib- 
uted among  its  creditors,  and  the  further  fact  that  there 
was  much  litigation  between  the  funding  board  and  hold- 
ers of  notes,  in  which  many  thousands  of  dollars  w^ere  in- 
volved, and  which  resulted  in  a  general  agitation  and  dis- 
cussion at  the  time  of  the  f undability  of  notes  of  a  certain 
class,  coupled  with  a  total  absence  of  all  proof  that  the 
notes  in  controversy  -were  not  filed  in  the  general  credi- 
tors* suit,  have  not  been  presented  to  the  funding  board 
and  rejected,  and  have  not  been  received  in  paymnt  of 
taxes.  We  do  not  say  that  there  was  any  obligation  upon 
the  holders  of  notes  of  this  class  to  present  them  to  the 
funding  board  and  receive  in  exchange  therefor  the  cer- 
tificates provided  by  the  funding  act;  but  the  fact  that 
noteholders  generally,  who  held  genuine  notes,  were  pre- 
senting them  to  the  funding  board  and  receiving  certifi- 
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cates,  together  with  the  fact  that  holders  of  notes  which 
were  fraudulent  or  forged  were  likewise  presenting  notes 
to  the  funding  board  which  were  rejected  by  that  body, 
makes  the  unexplained  delay  of  presentation  of  these 
notes  at  least  suspicious. 

Delay  merely  is  not  sufficient  to  repel  complainant  in 
a  court  of  equity.  The  true  doctrine,  concerning  laches 
is  believed  to  be  that,  in  order  for  it  to  operate  as  a  bar 
to  complainant's  suit,  it  may  have  resulted  in  prejudicial 
delay.  Relief  is  generally  refused  by  courts  of  equity, 
because  of  the  lapse  of  time,  only  in  such  cases  where 
the  loss  of  evidence,  death  of  witnesses  or  parties,  and 
failure  of  memory  resulting  in  the  obscuration  of  facts 
to  the  prejudice  of  the  defendant,  render  uncertain  the 
ascertainment  of  truth,  and  make  it  impossible  for  the 
court  to  pronounce  a  decree  with  confidence.  Bolton 
*v.  Dickens,  4  Lea,  577.  However,  it  is  not  essential  that 
the  defendants  show  absolutelv  that  a  defense  has  been 
lopt  or  a  right  obscured  as  a  result  of  the  delay.  It  is 
sufficient  that  it  appear  to  the  court  that  the  complain- 
ant's demand  is  uncertain,  or  that  the  defendant  probab-, 
ly  had  a  good  defense  to  the  suit.  .Where  entire  justice 
cannot  be  done  by  reason  of  the  gross  negligence  or  de- 
liberate delay  of  ihe  complainant  to  assert  his  claim, 
equity  will  not  aid  a  party  whose  application  is  "desti- 
tute of  conscience,  good  faith,  and  reasonable  diligence." 
Mackall  v.  Casilear,  137  U.  S.,  556,  11  Sup.  €t,  178,  34 
L.  Ed.,  776.  The  doctrine  of  laches  in  courts  of  equity 
is  not  an  arbitrary,  or  a  technical  doctrine.  No  hard 
and  fast  rule  for  its  application  can  be  formulated.    But, 


17  Gates]        DECEMBER  TERM,  1911.  495 

Evans  v.  Steele. 

when  the  court  sees  negligence  on  one  side  and  injury 
therefrom  on  the  other,  it  is  a  ground  for  denial  of  re- 
lief. It  is  not  required  that  the  defendant  sliould  es- 
tablish by  proof  an  affirmative  injury.  It  is  sufficient 
if  by  the  laches  and  delay  of  complainant  it  has  become 
doubtful  whether  the  defendant  can  command  the  evi- 
dence necessary  to  a  fair  presentation  of  the  case.  Or, 
if  it  can  be  seen  that  the  defendant  has  been  deprived  of 
an  advantage  he  might  have  had  if  the  complainant's 
claim  had  been  seasonably  presented,  a  court  of  equity 
will  not  interfere  to  grant  relief. 

The  delay  in  this  case  is  wholly  unexplained.  The 
notes  are  demand  notes.  They  were  receivable  for  taxes 
and  all  debts  due  the  State  each  year  for  more  than 
forty  years.  No  reason  exists  in  law  why  complainant 
should  not  ha  vie  presented  them  sooner,  if  genuine,  and 
no  reason  in  fact  is  suggested  in  the  evidence.  The 
holder  of  these  notes  must  have  known  that  the  State 
claimed  at  least  two  defenses  to  this  particular  class 
of  notes,  and  that  it  had  interposed  them  against  many 
notes  in  litigation  between  it  and  their  holders  many 
years  ago,  when  the  witnesses  were  alive  and  the  facts 
could  be  ascertained.  It  is  now  beyond  the  power  of 
the  State  to  establish  these  defenses.  The  loss  of  this 
evidence  has  resulted  solely  from  the  complainant's  de- 
lay. It  would  now  be  inequitable  and  unconscionable 
to  enforce  the  complainant's  demand,  when  it  can  be 
clearly  seen  that  the  State  may  have  a  sufficient  defense 
thereto,  but  which  it  has  lost  in  the  obscurity  of  time. 
The  delay  in  presenting  this  claim  has  been  willful  and 
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deliberate.  The  complainant  cannot  be  permitted  to 
reap  its  advantages,  nor  the  defendant  to  suffer  loss 
therefrom.  Chase  v.  Chase,  20  R.  L,  202;  3T  Atl.,  804; 
Abraham  Y.  Ordwa/y,  158  U.  S.,  416, 15  Sup.  Ct.,  894,  39 
L.  Ed.,  1036;  Willard  v.  Wood,  164  U.  8.,  510,  17  Sup. 
Ct.,  176,  41  L.  Ed.,  531;  Parker  y.. Bethel  Hotel  Co.,  96 
Tenn.,  252,  34  S.  W.,  209,  31  L.  B.  A-,  706  ;Jffamfnon(te 
V.  Hopkins,  3  Terg.,  525 ;  Pope  v.  Harrison,  16  Lea,  82 ; 
Lafferty  v.  Turley,  3  Sneed,  157 ;  Parkes  v.  Clift,  9  Lea, 
524;  Hammond  v.  Hopkins,  143  U.  S.,  224,  12  Sup.  Ct. 
418, 36  L.  Ed.,  134;  16  Cyc,  pp.  152, 160, 163-165. 

The  decree  of  the  chancellor  is  reversed,  and  the  bill  is 
dismissed,  at  complainant's  costa 
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William  I.  Db  Gabmo  v.  Hart  Prater  et  al. 
(Ndshville.    December  Term,  1911.) 

1.  EJECTMENT.  Maintainable  against  actual  occupant,  though 
mere  unknown  servant  of  adverse  claimant,  prevents  bar  of 
statutes  of  limitations  In  favor  of  such  adverse  claimant 
made  a  party  defendant  by  amendment. 
Under  the  statute  (Shannon's  Code,  sec.  4972),  authorizing  eject- 
ment against  the  actual  occupant,  if  any,  and  if  no  such 
occupant,  then  against  any  person  claiming  an  interest  therein, 
or  exercising  acts  of  ownership,  an  action  of  ejectment  may  be 
maintained  against  one  in  actual  possession  as  the  mere  servant, 
agent,  or  employee  of  a  third  person,  where  such  suit  was 
instituted  by  a  claimant  having  no  knowledge  of  the  actual 
relationship;  and  such  suit  stops  the  operation  of  the  statutes 
of  limitations,  so  that  complainant,  upon  obtaining  knowledge 
of  the  relationship,  may  make  the  third  person  a  party  de- 
fendant to  the  suit,  and  such  new  defendant  cannot  rely  upon 
the  seven  year  statute  of  limitation  as  a  bar,  where  the  statute 
had  not  formed  a  bar  when  the  suit  was  originally  instituted. 
(P08t,  pp.  501-523.) 

Code  cited  and  construed:  Sec.  4972  (S.);  sec  3955  (M.  ft  V.); 
sec.  3231  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Colcord  v.  Hall,  3  Head,  625;  Tindal 
T.  Wesley,  167  U.  S.,  204;  Chatard  v.  O'Donovan,  80  Ind.,  28; 
Doe  V.  Stradllng,  2  Starkie  (Eng.),  187;  Shaver  v.  McGraw,  12 
Wend.  (N.  T.),  558;  Lucas  Y.  Johnson,  8  Barb.  (N.  T.),  244; 
Hennessey  v.  Paulsen,  147  N.  T.,  255;  Hawkins  v.  Reichert,  28 
Cal.,  534;  Polack  v.  Mansfield,  44  Cal.,  36. 

Cases  cited,  reviewed,  and  distinguished,  or  disapproved: 
Chiniquy  v.  Catholic  Bishop  of  Chicago,  41  111.,  148;  Danihee 
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V.  Hyatt,  151  N.  Y.,  493;  Lattie-Morrison  v.  Holladay,  27  Or^ 
175;  Hawkins  v.  Reichert,  28  Cal.,  534;  Polack  v.  Mansfield,  44 
Cal.,  36;  Shaw  y.  Hill,  83  Mich.,  322;  Hendricks  v.  Rasson,  49 
Mich.,  83;  Mead  v.  Owen,  80  Vt.,  273,  278;  Davis  v.  Williams, 
130  Ala.,  530;  Haywood  v.  Miller,  3  Hill  (N.  Y.),  90;  Kerrains 
V.  People,  60  N.  Y.,  226;  Bowman  v.  Bradley,  15  Pa.,  351; 
Hughes  V.  Overseers,  5  M.  &  G.,  54;  King  v.  Stock,  2  Taunt., 
289. 

2.  SAME.  Same.  Complainant  will  not  be  required,  at  his 
peril,  to  know  whether  actual,  occupant  is  a  tenant  or  mere 
servaAt. 

Where  the  relation  of  maater  and  aarvmnt  naerely  is  apparent 
and  unquestioned,  and  the  master  is  subject  to  suit,  there  is 

•  no  practical  inconvenience  in  the  administration  of  the  rule 
that  the  claimant  cannot  maintain  ejectment  against  such  serv- 
ant or  employee;  but  where  the  solution  of  the  question  as  to 
whether  the  person  in  occupation  of  the  land  is  in  fact  a  tenant 
of  a  third  person  not  in  possession  or  occupancy,  or  merely 
his  servant,  agent,  or  employee,  depends  upon  a  disputed  state 
of  facts,  there  would  always  be  great  inconvenience  in  applying, 
in  ejectment  cases,  the  rule  that  would,  in  such  cases,  prevent 
the  maintenance  of  the  action  against  such  occupant,  and  such 
rule  will  not  be  adopted  and  applied  in  this  State,  notwith- 
standing the  decisions  of  other  States.  {Post,  pp.  517-520,  522, 
523.) 

C.  SAME.  Same.  Same.  Claimant  may  maintain  ejectment 
against  occupant  ostensibly  controlling  the  land,  regardless 
of  his  relation  to  others. 
It  has  always  been  understood  in  this  State  that  the  owner,  or 
the  person  claiming  to  be  the  owner,  might  maintain  ejectment 
against  the  occupant  on  the  land,  and  ostensibly  controlling  it, 
no  matter  who  he  might  be,  or  in  what  relation  he  stood  to 
any  other  person;  and  this  is  regarded  as  the  only  safe  rule. 
{Post,  p.  520.) 
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4.  SAME.  Occupant  ostensibly  controlling  land  may  be  sued; 
occupancy  by   possession. 

The  occupant  is  the  person  on  the  land  and  ostensibly  controlling 
it.  There  may  be  a  possession  without  actual  bodily  occupancy, 
as  where  one  has  built  a  house  upon  land  and  has  locked  the 
doors  or  has  inclosed  a  field  and  has  maintained  his  inclosures. 
This  may  be  considered  a  form  of  occupancy,  and,  at  all  events, 
it  is  a  possession,  and  it  has  been  held  in  this  State  that  suit 
may  be  brought  against  the  party  maintaining  such  possession 
or  form  of  occupancy.    (Posit  p.  520.) 

Code  cited  and  construed:  Sec.  4972  (S.);  sec.  3955  (M.  ft  V.); 
sec.  3231    (T.  ft  S.  and  1858). 

5.  DEEDS  OF  CONVEYANCE.  Deed  a^earlng  to  be  written  on 
back  of  State's  grant  as  shown  by  their  Juxtaposition  on  the 
registration    boolc,    and   thus   Identifying    land   conveyed. 

Where,  following  the  registration  of  the  State's  grant  in  the 
county  register's  office,  there  appears  a  registered  writing  pur- 
porting to  be  a  deed,  referring  to  the  maker  thereof  as  "the 
grantee  in  the  within  grant,"  and  conveying  to  the  grantee 
(named)  "the  within  named  tract  of  land  containing  five  thou- 
sand acres,  and  described  as  therein  mentioned/'  it  is  clear, 
from  the  connection  of  the  two  papers,  that  the  deed  was 
written  upon  the  back  of  the  grant,  and  referred  to  the  land 
therein  described  as  the  land  conveyed;  and  this  conclusion 
is  reached  upon  the  foregoing  matter,  although  the  State's 
original  grant  was  not  before  the  court  so  that  the  court  could 
see  actually  written  upon  its  back  the  deed  made  by  such 
grantee.    (Post,  pp.  523-531.) 

6.  SAME.  Certificate  of  copies  of  State's  grant  and  of  grantee's 
Indorsed  deed  that  Is  sufficient  to  malce  them  admissible  In 
evidence. 

Under  the  statute  (Shannon's  Code,  sees.  567,  5573,  and  5576), 
making  certified  copies  of  public  records  (including  books  of  the 
registers)  admissible  in  evidence,  etc.,  a  certificate  of  a  county 
register  is  sufficient  to  render  the  copies  of  a  grant  and  deed 
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admissible  in  evidence  "where  the  certificate  follows- "what  pur- 
ports to  be  a  copy  of  the  State's  grant  of  land  and  a  deed  from 
the  grantee,  appearing  on  the  register's  book  immediately  after 
the  grant,  and  held  to  be  written  on  the  back  of  the  grant, 
as  shown  in  the  preceding  headnote,  which  certificate  recites 
that  the  foregoing  grant  and  certificates  are  correct  copies  of 
a  grant  and  certificate  as  the  same  appear  of  record  In  his 
office  in  a  designated  book  and  page.     (Post,  pp.  523-531.) 

Code  cited  and  construed:     Sees.  567,  5573,  5576   (S.);  sees.  529, 
4541,  4544  (M.  A  V.);  sees.  451,  3791  (T.  ft  S.  and  1858). 


FROM    SEQUATCHIE. 


Appeal  from  the  Chancery  Court  of  Sequatchie  Coun- 
ty.— T.  M.  McCoNNELL,  Chancellor. 

Hill  &  Camp^  for  complainant. 

L.  N.  Spears,  G.  B.  Muriuy,  and  F.  H.  Mercer,  for 
defendants. 


Mr  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  complainant  filed  his  ejectment  bill,  claiming  title 
and  right  to  possession  of  2,500  acres  of  land  described 
therein.  The  defendant  Bocky  River  Coal  &  Coke  Com- 
pany claims  title  und  possession  of  600  acres  of  the  land 
described  in  the  bill. 

Complainant  bases  his  right  upon  grant  No.  3,375,  is- 
sued by  the  State  of  Tennessee  on  July  29,  1834,  to  one 
Henderson  Pope,  from  whom  he  deraigns  title  through 
a  series  of  intermediate  conveyances  and  descent  cast. 
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The  defendant  Rocky  River  Coal  &  Coke  Company 
claims  under  a  grant  issued  to  Abner  Fletcher,  No. 
4,177,  dated  September  26,  1837. 

There  is  an  interlap  of  about  600  acres  between  the  two 
grants,  and  this  is  the  land  in  controversy. 

I.  It  is  insisted  that,  regardless  of  whether  the  com- 
plainant has  established  title,  he  cannot  recover,  because 
his  suit  was  not  brought  against  the  Rocky  River  Coal 
&  Coke  Company  until  seven  years  had  elapsed  from 
the  time  the  said  company  entered  into  adverse  posses- 
sion of  the  land;  and  the  fact  is  that  the  Rocky  Riiner 
Coal  &  Coke  Company  was  not  made  a  defendant  until 
after  the  lapse  of  seven  years.  But  complainant  brought 
his  suit  within  six  years  against  defendant  Hart  Prater. 
It  is  claimed,  however,  in  behalf  of  defendant  Rocky 
River  Coal  &  Coke  Company  that  the  institution  of  the 
suit,  at  that  time,  was  ineffectual  to  stop  the  running 
of  the  statute  of  limitations,  because  Hart  Prater  was  a 
mere  servant  or  employee  of  the  said  company,  and  not 
a  tenant  under  it. 

The  fact  is  that  D.  L.  Hasten,  through  whom  the 
Rocky  River  Coal  &  Coke  Company  claims  title,  placed 
Hart  Prater  on  the  land  to  hold  for  him  under  a  contract 
that  Prater  was  to  receive,  in  payment  for  such  service, 
the  sum  of  seven  dollars  per  month,  and,  in  addition, 
he  was  allowed  to  cultivate  the  land,  and  take  the  pro- 
ceeds of  such  tillage.  After  Prater  had  remained  upon 
the  land  for  several  years  under  this  contract,  Hast- 
en sold  the  land  to  J.  M.  Overton,  trustee,  and  he  con- 
tinued Prater  on  the  land  at  eight  dollars  a  month  and 
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the  use  of  the  land.  J.  M.  Overton,  trustee,  sold  the 
land  to  the  Rocky  River  Coal  &  Coke  Company,  and  it 
continued  Prater  on  the  same  terms.  Prater  remained 
on  the  land,  under  this  contract,  cultivating  it,  for  about 
six  years.  He  built  a  dwelling  house  and  bam  on  the 
land,  and  also  fenced  in  a  lot  around  the  house  and  bam. 
The  materials  for  the  house,  barn,  and  fence  werfe  furn- 
ished by  D.  L.  Hasten.  He  entered  upon  the  land  in  this 
XNay  somewhere  between  April  1  and  July  1,  1901,  and 
was  on  the  land  when  the  original  bill  was  filed,  Febru- 
ary 2, 1907.  The  persons  made  defendant  to  the  original 
bill,  besides  Hart  Prater,  were  D.  L.  Hasten,  J.  D.  Raht, 
J.  M.  Goodbar,  and  J.  M.  Overton. 

On  the  4th  of  March,  1907,  the  defendants  filed  a  peti- 
tion for  removal  of  the  cause  to  the  federal  court.  It 
appears  to  have  been  removed  to  that  court,  and  then  to 
have  been  remanded  to  the  chancery  court  some  short 
time  prior  to  March  9,  1909,  on  which  latter  date  de- 
fendant Hart  Prater  filed  his  answer.  In  this  answer 
he  admitted  that  at  the  time  of  the  filing  of  complain- 
ant's bill,  and  for  some  time  prior  thereto,  he  had  been 
"in  the  possession,  use,  and  enjoyment  of  said  land,  and 
the  rents  and  profits  thereof,  holding  and  claiming  the 
same  as  the  tenant  of  the  Rocky  River  Coal  &  Coke  Com- 
pany;  .  .  .  that  he  had  not  entered  on  the  land, 
save  only  as  such  tenant,  and  he  was  holding  as  such 
tenant  for  the  said  Rocky  River  Coal  &  Coke  Company 
under  the  title  held  and  possessed  by  said  company."  This 
answer  averred  that  the  lands  were  granted  lands,  and 
that  the  Rocky  River  Coal  &  Coke  Company,  and  those 
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under  whom  it  claimed,  had  been  in  adverse  possession 
under  an  assurance  of  title  purporting  to  convey  an  es- 
tate in  fee  simple  for  more  than  seven  years  before  com- 
plainant's bill  was  filed.  He  thereupon  set  up  in  defense 
said  statute  of  limitations. 

On  May  14,  1909,  the  complainant  filed  an  amended 
bill,  in  which  he  brought  the  Rocky  River  Coal  &  Coke 
Company  before  the  court  as  a  defendant,  on  the 
strength  of  the  statement  in  the  answer  of  Hart  Prater 
that  he  was  holding  as  tenant  of  that  company.  D.  L. 
Hasten,  J.  D.  Raht,  J.  M.  Goodbar,  and  J.  M.  Overton^ 
who  were  made  defendants  to  the  amended  bill,  an- 
swered, disclaiming  any  interest  in  the  property.  Hart 
Prater  answered,  saying  that  since  his  answer  was  filed 
to  the  original  bill  he  had  ceased  to  be  a  tenant  of  the 
Rocky  River  Coal  &  Coke  Company,  and  had  moved 
away  from  the  land.  The  Rocky  River  Coal  &  Coke 
i'ompany  filed  its  answer,  denying  the  title  of  complain- 
ant, and  pleading  the  statute  of  limitations  of  seven 
years. 

It  thus  appears  that  at  the  time  the  original  bill  was 
filed  Hart  Prater  had  been  in  occupation  of  the  land  for 
about  six  years.  During  the  time  the  case  was  in  the 
federal  court,  and  before  Hart  Prater's  answer  was  filed^ 
seven  years  had  elapsed  from  the  time  that  Hart  Prater 
first  entered  upon  the  land,  and  the  Rocky  Ri\^r  Coal 
&  Coke  Company  was  made  defendant  later. 

As  it  appeared  to  the  public,  Hart  Prater  was  in 
possession  of  the  land,  living  in  a  house  within  an  in- 
closure  thereon;  and  the  land  was  in  a  remote  and 
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sparsely  settled  portion  of  the  country.  Complainant,  not 
knowing  the  relation  which  Prater  sustained  to  the 
Rocky  River  Coal  &  Coke  Company,  brought  suit  against 
him  as  an  occupant  of  the  land^  and  now  claims  that, 
having  brought  this  suit  within  seven  years  of  the  time 
that  Hart  Prater  entered  upon  the  land,  the  statute  of 
limitations  was  arrested.  The  defendant  insists  that 
Hart  Prater  was  roerely  a  servant,  placed  upon  the  land 
by  his  master  to  live  there,  to  keep  the  fences  up  around 
the  inclosure,  and  to  keep  trespassers  off,  for  which  he 
was  to  receive  the  compensation  per  month  already 
stated,  and  be  permitted  to  take  the  crops  from  so  much 
of  the  land  as  he  might  till.  Hart  Prater  himself  ad- 
mitted  that  he  occupied  the  relation  of  tenant,  and  so 
testified  Hasten  and  several  other  witnesses  of  the  de- 
fendant— ^indeed,  practically  all  of  the  witnesses  of  the 
defendant.  One  of  the  w^itnesses,  who  was  the  general 
counsel  for  the  Rocky  River  Coal  &  Coke  Company,  tes- 
tified that  he  had  seen,  and  had  had  in  his  possession, 
the  written  lease ;  but  it  had  been  lost,  and  he  could  not 
now  produce  it.  The  defendant  introduced  two  of  the 
witnesses  a  second  time,  who  testified  that  Hiart  Prater 
was  a  servant,  and  not  a  tenant ;  but  they  admitted  that 
they  had  not  known  the  terms  of  the  contract  under 
which  he  went  upon  the  land.  The  defendants  insist 
that,  no  matter  what  the  witnesses  may  have  said  as  to 
the  relation  of  landlord  and  tenant,  still  under  the  facts 
proven  as  to  the  service  which  Hart  Prater  was  to  per- 
form, and  the  compensation  he  was  to  receive  therefor, 
he  was  in  law  a  mere  servant,  and  not  a  tenant. 
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It  is  insisted  by  defendant,  as  matter  of  law,  tbat  the 
occupant  must  hold  for  himself,  or  under  some  other  as 
tenant;  that  a  servant  or  employee  merely  cannot  l>e 
sued  as  occupant.  Many  authorities  are  cited  to  sustain 
this  position.  It  is  stated  in  15  Cyc,  p.  85,  that  accord- 
ing to  the  weight  of  authority  persons  in  possession  of 
land  merely  as  seiTants  or  employees  of  the  party  claim- 
ing title  adversely  are  not  occupants  or  tenants  in  pos- 
session of  the  land,  within  the  meaning  of  the  ejectment 
law,  and  that  an  action  in  ejectment  cannot  be  main- 
tained against  them — citing  Polack  v.  Mansfield,  44  Cal., 
36, 13  Am.  Rep.,  151;  Haickins  v.  Reichert,  28  Cal.,  534; 
Chiniquy  v.  Catholic  Bishop,  41  111.,  148.  But  in  a  note 
it  is  said  that  the  ride  is  subject  to  the  limitation  that 
such  a  party  may  be  treated  as  an  occupant  and  sued  as 
such  where  the  employer,  for  any  reason,  is  not  amen- 
able to  an  action. 

In  War^■^elle  on  Ejectment,  sec.  108,  it  is  said : 
"While  the  subject  is  not  altogether  free  from  doubt, 
the  better  opinion  would  yet  seem  to  be  that,  where  a 
person  is  in  the  actual  occupation  of  the  land  only  as 
an  incident  of  his  employment,  he  is  not  to  be  regarded 
in  the  same  light  as  a  tenant,  and  his  possession  is  more 
like  that  of  a  servant.  And  where  the  occupation  of  land 
by  a  servant  is  connected  with  the  service,  or  is  required 
by  the  employer  for  the  necessary  or  better  performance 
of  the  service,  the  possoFsion  is  always  that  of  the  mas- 
ter. Chatard  v.  O'Donovan,  80  Ind.,  28,  41  Am.  Rep.,  782. 
This  raises  some  interesting  questions  in  an  action 
brought  for  the  recovery  of  the  land.    It  is  a  rule,  both 
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of  the  oommon  law  and  of  the  statute,  that  if  the  prem- 
ises, for  the  recovery  of  which  the  action  is  brought,  are 
actually  occupied  by  any  person,  such  occupant  shall 
be  named  as  defendant  in  the  suit.  The  rule  is  broad 
enough  to  embrace  every  kind  of  occupancy,  and  if  lit- 
erally construed  would  include  personB  who  are  in  the 
nominal  possession  of  land  merely  as  servants  or  em- 
ployees of  the  adverse  claimant.  And  this  was  the  con- 
struction given  to  it  in  the  earlier  decisions.  Doc  v. 
Stradliiig,  2  Starkie  (Eng.),  187.  And  see  Shaver  v. 
McGraw,  12  Wend.  (N.  Y.),  558. 

"Modern  authorities  reverse  this  holding,  and  an- 
nounce that  such  persons  are  not  to  be  regarded  as  oc- 
cupants within  the  meaning  of  the  law,  and,  notwith- 
standing such  occupancy,  the  rule  at  present  would  seem 
to  be  that  an  action  of  ejectment  cannot  be  maintained 
against  them.  Chiniquy  v.  Catholic  Bishop  of  Chicago, 
41  111.,  148 ;  Danihee  v.  Hyatt,  151  N.  Y.,  493,  45  N.  E., 
D39 ;  Lattie-Morrison  v.  HoUaday,  27  Or.,  175,  [39  Pac, 
1100] ;  Polack  v.  Mansfield,  44  Cal.,  36.  At  all  events, 
mere  employees  of  the  defendant,  who  have  simply  been 
permitted  to  reside  upon  the  lands  in  controversy  at  the 
time  suit  is  brought,  and  who  claim  no  rights  or  interest 
therein,  are  not  necessary  parties  defendant.  Shaw  v. 
mil,  83  Mich.,  322,  [47  N.  W.,  247],  21  Am.  St.  Rep.,  607; 
Danihee  v.  Hyatt,  supra. 

"The  general  rule,  that  ejectment  must  be  brought 
against  the  party  really  interested  in  the  possession,  and 
not  against  the  mere  agents  or  employees  by  whom  his 
occupancy  is  maintained,  only  applies,  however,  to  cases 
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where  the  principal  or  employer  may  be  sued.  If  the 
«Diployer  is  not  amenable  to  an  action,  the  rule  fails, 
and  the  agent,  servant,  or  employee  becomes  the  proper 
party  defendant.  Thus,  ejectment  may  not  be  brought 
against  the  United  States,  but  will  lie  against  an  agent 
or  officer  of  the  United  States  in  possession.  See  Polack 
V.  Mansfield y  supra." 

In  Hanson  v.  Armstrong,  22  111.,  442,  it  was  held  that 
it  was  not  necessary  to  make  any  other  party  than  the 
occupant  a  defendant.  In  Hendricks  v.  Ra^son^  49  Mich., 
83,  13  N.  W.,  367,  it  appeared  that  a  man  let  his  son 
have  money  toward  buying  a  farm  and  lived  with  him 
on  it,  working  all  over  it,  receiving  a  certain  proportion 
of  the  crops,  and  occupying  certain  rooms  in  his  house, 
exclusively,  claiming  a  right  to  remain  on  the  premises. 
It  was  held  that  these  facts  did  not  in  themselves  make 
it  necessary  to  implead  him  as  a  joint  defendant,  with 
his  son,  in  an  action  in  ejectment;  further,  that  a  de- 
fendant in  ejectment  cannot,  for  the  purpose  of  defeat- 
ing the  action,  rely  on  the  non-joinder  as  defendant  of 
any  person  occupying  the  premises  with  him  under  a 
€laim  of  right  that  is  merely  subordinate  to  and  wholly 
inseparable  from  his  own  possession.  In  Shaver  v.  Mc- 
fJraWy  supra,  it  was  held  that  ejectment  for  premises 
occupied  and  possessed  by  a  servant,  although  he 
claimed  no  beneficial  interest,  must  be  brought  against 
such  servant.  In  lAioas  v.  Johnson,  8  Barb.  (N.  Y.), 
244,  it  was  held  that  if  there  be  an  actual  occupant  he 
must  be  named  as  defendant  in  ejectment;  that,  if  the 
premises  are  actually  occupied,   it   is   immaterial  who 
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claims  to  be  owner.  In  New  York,  under  Code  Civ.  Proc, 
sec.  1502,  providing  that,  if  the  land  is  occupied,  the 
occupant  must  be  made  defendant,  it  was  held  that  it 
was  not  necessary  that  all  the  occupants  should  be  made 
defendants.  Hennessey  v.  Paulsen,  147  N.  Y.,  255,  41 
N.  E.,  516.  In  Tindal  v.  Wesley,  167  U.  S.,  204,  17  Sup. 
Ct.,  770,  42  L.  Ed.,  137,  it  w^as  held  that  an  ejectment 
suit  might  be  brought  against  the  occupant  of  the  land, 
although  he  was  only  an  employee  or  agent  of  the  per- 
son claiming  to  be  owner.  However,  that  was  a  case  in 
which  the  owner  could  not  be  sued,  because  it  was  a 
sovereign  State.  Therefore  the  case  last  referred  to 
would  fall  within  the  exception  laid  dowTi  in  Polack  v. 
Mansfield,  supra. 

We  deem  it  proper  to  refer  to  the  principal  cases  cited 
in  Cyc.  and  by  WaiTelle,  in  order  that  the  facts  on  which 
the  decisions  in  those  cases  rest  may  be  compared  with 
the  facts  in  the  present  case. 

In  Hawkins  v.  Reichert  the  evidence  was  conflicting. 
Some  evidence  tended  to  prove  that  defendant  moved 
a  small  wooden  building  on  the  premises,  which  was 
the  beginning  of  the  ouster,  and  was  in  possession  and 
claiming  the  premises  as  his  own  at  the  commencement 
of  the  suit ;  that  one  Klatt,  who  lived  in  the  house  that 
was  moved  upon  the  premises,  was  but  the  servant  of 
the  defendant;  that  he  was  working  on  the  premises  and 
under  the  direction  of  the  defendant,  and  moved  the 
house  under  his  orders.  On  the  other  hand,  the  testi- 
mony tended  to  prove  that  Klatt  was  a  tenant  of  the  de- 
fendant, and  the  defendant  testified  positiviely  that  Klatt 
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was  his  tenant,  and  other  testimony  tended  to  the  same 
conclusion.  The  court  said:  "It  will  be  readily  seen 
that  a  mere  servant  or  employee  may  in  one  sense  have 
the  occupation  of  the  premises,  over  which  he  has  no 
control,  and  in  wliich  he  claims  no  right ;  but  his  occupa- 
tion is  the  occupation  of  his  employer,  within  the  mean- 
ing of  that  term  as  employed  when  treating  of  the  ac- 
tion of  ejectment.  Conceding  that  Klatt  was  personally 
present  and  living  in  the  house,  it  was  still  a  question 
of  fact  for  the  court  to  determine  whether  he  was  there 
in  his  own  behalf  or  only  and  solely  as  the  employee  of 
the  defendant."  Preceding  this  the  court  said:  "The 
doctrine  is  very  clear  that,  as  the  action  lies  only  to  re- 
cover the  possession  of  the  premises  wrongfully  with- 
held from  the  plaintiff,  it  must  be  brought  against  the 
person  who,  at  the  commencement  of  the  action,  with- 
holds  the  possession ;  that  is  to  say,  it  must  be  brought 
against  the  occupant.  [Citing  authorities.]  The  ten- 
ant— and  not  his  landlord,  unless  he  is  also  an  occupant 
— ^should  be  made  the  defendant.  In  this  case  the  evi^ 
dence  is  conflicting  as  to  who  was  the  occupant  of  the 
small  portion  of  land  in  controversy  at  the  commence- 
ment of  the  action."  In  Poldck  v.  Mansfield  the  decision 
in  Hawkins  v.  Reichert  was  approved;  but,  it  appearing 
that  the  land  was  held  by  an  officer  of  the  United  States 
government  for  military  purposes,  as  the  government 
could  not  be  sued  in  the  State  court,  it  was  held  that  the 
officer  might  be  made  a  defendant  in  ejectment  as  the 
person  in  actual  occupation.  In  Chiniquy  v.  Catholic 
Bishop  it  was  stipulated  on  the  trial  of  the  issues  that 


510  TENNESSEE  REPORTS.       [125  Tenn. 

De  Garmo  v.  Prater. 

there  was  at  St.  Anne  an  incorporated  religious  society 
by  the  name  of  che  Christian  Catholic  Church  at  St. 
Anne,  incorporated  under  the  general  laws  of  Illinois; 
that  this  society  was  a  Protestant  religious  association, 
not  in  communion  with  the  Roman  Catholic  Church  or 
having  any  connection  therewith;  that  defendant 
Charles  Chinjquy,  for  five  years  next  preceding  the  ac- 
tion, had  been  a  minister  of  this  religious  society,  and 
had  regularly  oflBicjated  in  the  building  which  stood  upon 
the  premises  in  controversy ;  that  for  some  five  years  he 
had  kept  a  stable  on  a  portion  of  the  premises  sought  to 
be  recovered,  and  kept  his  horses  and  stock  there,  but 
that  prior  to  the  commencement  of  the  action  he  had  re- 
moved his  stable  and  stock;  that  the  other  defendants 
were  the  trustees  of  the  society,  with  the  exception  of 
one  Gustave  Demars,  and  that  the  said  trustees  had  con- 
trol  of  the  premises  and  employed  the  said  Chiniquy 
as  the  minister  of  the  church,  and  Gustave  Demars  as 
a  teacher,  and  that  he  had  taught  a  school  in  the  build- 
ing from  a  time  prior  to  the  commencement  of  the  suit 
and  until  the  suit  was  commenced;  that  such  posses- 
sion  and  control  by  the  trustees  was  adverse  to  the  plain- 
tiff, and  that  the  possession  and  control  of  Chiniquy  and 
Demars  (if  any)  was  under  the  trustees,  and  was  also 
adverse  to  the  plaintiff.  The  trial  judge  instructed  the 
jury  that  if  Chiniquy  and  Demars  occupied  the  premises 
only  for  the  purposes  of  a  minister  to  conduct  public 
worship,  and  as  a  school  teacher,  and  that  they  so  oc- 
cupied the  premises  in  the  employ  of  a  society  or  corpo- 
ration known  as  the  Christian  Catholic  Church  of  St 
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Anne,  and  under  their  direction,  and  had  no  other  or 
further  possession  or  control  of  the  premises,  and  that 
the  trustees  of  the  corporation  or  society  had  the  actual 
possession,  then  the  plaintiff  could  not  recover  against 
Chiniquy  and  Demars.  In  disposing  of  this  matter  the 
court  said:  "This  instruction  excludes  the  idea  that 
Charles  Chiniquy  and  Gustave  Demars  were  in  posses- 
sion of  the  premises  as  tenants  of  the  trustees,  but  is 
drawn  on  the  hypothesis  that  they  were  merely  their 
servants  or  employees,  performing  their  daily  or  weekly 
tasks  upon  the  premises,  and  not  the  occupants  in  the 
sense  of  the  ejectment  law.  It  puts  a  case  which,  if 
believed  by  the  jury,  would  no  more  render  Chiniquy 
and  Demars  liable  to  an  action  of  ejectment  than  would 
be  the  cashier  or  teller  of  a  bank,  if  a  suit  was  brought 
against  a  banking  corporation  to  recover  possession  of 
the  banking  house.  It  surely  cannot  be  said  that  a 
clergyman,  who  preaches  on  Sunday  or  any  other  day 
of  the  week  in  a  church  edifice,  under  the  direction  and 
employment  of  a  religious  corporation,  is  liable  to  an  ac- 
tion of  ejectment,  and  to  be  mulcted  in  costs,  at  the  suit 
of  a  person  claiming  the  title  against  the  corporation. 
Xor  is  the  hypothesis  on  which  this  instruction  is  drawn 
excluded  by  the  stipulation  in  the  cause,  for  that  does 
not  admit  possession  by  Chiniquy  and  Demars.  It  is 
only  on  the  ground  that  they  are  in  possession,  and  that 
such  possession  is  admitted  to  be  adverse  to  the  plain- 
tiff, leaving  the  question  of  possession  debatable.  The 
facts  do  not  show  it  existed  in  them,  but  in  the  trustees 
by  whom  they  were  employed.    As  well  might  the  claim- 
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ant  of  a  farm  bring  his  action  against  the  men  employed 
to  cultivate  the  farm  by  the  occupant  in  adverse  pos- 
session. The  action  would  not  lie  against  such  em- 
ployees, they  not  being  occupants  in  the  sense  of  the 
ejectment  law." 

In  Chatard  v.  (yDonovan  it  appeared  that  plaintiff 
was  a  bishop  of  the  Catholic  Church,  and  that  he  had 
placed  (VDonovan  in  possession  of  the  parsonage  of  the 
congregation  named,  to  occupy  so  long  as  he  served  the 
congregation  as  priest,  but  that  his  term  of  service  de- 
pended entirely  upon  the  will  of  the  bishop,  and  that  it 
was  his  duty  to  surrender  the  property  whenever  he 
should  be  removed  from  his  care  of  the  congregation  by 
the  bishop;  the  bishop,  under  the  rules  of  the  church, 
being  the  sole  arbiter  of  the  question  as  to  when  a  re- 
moval should  be  made;  that  for  good  cause  to  him  ap- 
pearing the  bishop  removed  O'Donovan  and  demanded 
possession  of  the  parsonage  and  church,  which  O'Don- 
ovan  refused  to  yield.  Thereupon  suit  was  brought  for 
the  possession.  The  court  held  that  the  plaintiff  was 
entitled  to  recover,  on  the  ground  that  the  relation  be- 
tween the  parties  was  that  of  master  and  servant,  and 
that  the  possession  was  the  possession  of  the  bishop; 
that  the  occupancy  of  the  servant  was  subject  to  the  will 
of  the  master,  and  when  the  relation  of  servant  and 
master  terminated  it  became  the  duty  of  the  servant  to 
at  once  vacate  the  premises, 

There  is  nothing  in  Shaw  v.  Hill  applicable  to  the 
subject  except  the  following :  There  was  "some  evidence 
tending  to  show  that  one  Curran  was  in  the  actual  occu- 
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pancy  of  the  premises  at  the  time  this  suit  was  brought, 
and  it  is  claimed  by  the  defendant  that  he  should  have 
been  made  a  defendant.  It  was  shown,  however,  that 
the  occupancy  of  Curran  was  for  but  a  short  time,  and 
while  he  was  working  for  defendant ;  that  he  made  no 
claim  to  any  rights  in  the  land,  either  as  tenant  or  other- 
wise. It  seems  that  he  wanted  to  move  in  a  house  on 
the  premises,  and  the  defendant  permitted  him  to  do  so. 
Under  the  circumstances,  it  was  not  necessary  to  make 
him  a  party." 

In  Lattie-Morrison  v.  HoUaday  {Morrison  v.  Holla- 
day)  one  of  the  questions  was  whether  a  service  on  one 
Malin  was  sufficient  to  stop  the  running  of  the  statute 
of  limitations  in  a  suit  brought  to  recover  an  interest 
in  the  property  known  as  the  "Seaside  House."  The 
court,  after  stating  that  under  the  Oregon  Code  an  ac- 
tion for  recovery  of  real  property  must  be  commenced 
against  the  party  "in  the  actual  possession  of  the  prem- 
ises at  the  time,"  said:  "The  facts  about  which  there 
is  no  dispute  are  that  Malin,  who  resided  in  Portland, 
was  temporarily  in  possession  of  the  property  in  contro- 
versy at  the  time  the  action  was  commenced  as  the  mere 
servant  or  employee  of  Holladay,  having  been  sent  down 
a  few  days  before  to  prepare  the  Seaside  House  for  the 
reception  of  guests,  and  to  act  as  manager  thereof  dur- 
ing the  season,  and  that  he  claimed  no  interest  in,  or 
right  to,  the  possession  of  the  premises  in  any  other 
capacity  than  as  a  mere  hired  servant  or  employee,  sub- 
ject to  the  orders  and  control  of  his  employer.    Under 

125  Tenn.— 33 


514  TENNESSEE  REPORTS.       [125  Tenn, 


De  Garmo  v.  Prater. 


such  circumstances  it  seems  to  us  manifest  that  his  pos- 
session was  that  of  his  employer,  and  that  he  was  not 
a  proper  party  to  the  action  to  recover  possession  of 
the  premises.  The  person  against  whom  the  statute  re- 
quires the  action  to  be  brought  must  be  more  than  a  mere 
agent  or  servant,  who  claims  no  title  to  the  land  or  right 
to  the  possession  or  control  thereof;  but  it  must  be  some 
person  in  possession,  exercising  acts  of  ownership  and 
claiming  title  or  right  to  the  possession  in  himself.  A 
person  may  be  in  possession  of  land  either  in  person  or 
by  some  agent  or  servant,  acting  under  his  direction  or 
control,  and,  in  the  latter  case,  the  possession  of  the 
agent  or  servant  will  be  the  possession  of  the  employer, 
and  he  is  the  party  against  whom  the  action  must  be 
commenced,  and  not  the  agent  or  servant." 

In  Danihee  v.  Hyatt  the  plaintiff  brought  his  action  of 
ejectment  against  John  Hyatt  for  a  small  triangular 
piece  of  land  lying  between  the  premises  occupied  by 
the  plaintiff  and  ihe  premises  in  which  the  defendant's 
wife  had  a  leasehold  interest.  Soon  after  defendant's 
wife  acquired  title  to  the  lease  she  entered  into  the  ac- 
tual possession  of  the  premises  thus  conveyed,  together 
with  the  piece  of  land  in  dispute,  and  thereafter  actually 
occupied  this  disputed  land,  claiming  that  it  formed  a 
part  of  the  land  to  which  she  had  acquired  title  under 
the  leasehold  deed.  She  graded  the  land  in  dispute, 
making  a  driveway  partly  over  it  and  partly  over  her 
adjoining  land,  which  extended  from  the  highway  in 
front  to  a  barn  standing  in  the  rear.  When  plaintiff 
commenced  his  action,  he  knew  that  defendant's  wife 
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was  the  actual  occupant,  and  that  she  claimed  to  be  the 
sole  and  exclusive  owner.  Before  the  suit  was  brought 
the  plaintiff  constructed  a  fence  around  the  southern 
line  of  the  land  in  dispute,  and  this  was  removed  by 
the  defendant.  Afterwards  he  placed  a  load  of  wood 
upon  the  disputed  land,  and  this  the  defendant  removed^ 
The  defendant  also  assisted  his  wife  in  placing  and  fas- 
tening a  wagon  thereon.  The  defendant,  in  removing 
the  fence,  and  removing  and  placing  the  wagon  upon 
the  land,  did  so  at  the  request,  under  the  immediate  di- 
rection of,  and  solely  for  his  wife,  and  to  aid  her  in 
maintaining  her  possession  of  the  premises  OT^er  which 
the  controversy  had  arisen.  On  these  facts  the  court 
said :  "The  defendant  not  being  in  actual  occupation  of 
the  premises,  but  having  performed  the  acts  mentioned 
merely  as  a  servant  or  employee  of  his  wife,  without 
claiming  title  or  right  of  possession,  ejectment  will  not 
lie  against  him." 

Numerous  cases  are  cited  by  defendant  exhibiting  dif- 
ferent states  of  facts  wherein  persons  were  held  to  be 
servants  rather  than  tenants.  Of  these  we  need  only 
cite,  as  typical  of  all,  Mead  v.  awen,  80  Vt.,  273,  278,  67 
Atl.,  722, 13  Ann.  Cas.,  231;  Davis  v.  WiUiams,  130  Ala.^ 
530,  30  South.,  488,  54  L.  R.  A.,  749,  89  Am.  St.  Rep., 
55;  Haywood  v.  Miller,  3  Hill  (N.  Y.),  90;  Kerrain^  v. 
People,  60  N.  Y.,  226,  19  Am.  Rep.,  158;  Bowman  v. 
Bradley,  151  Pa.,  351,  24  Atl.,  1062,  17  L.  R.  A.,  213; 
Hughe»  v.  Overseers  of  Chapham,  5  M.  &  G.,  54 ;  King 
V.  Stock,  2  Taunt.,  289.  We  deem  it  unnecessary  to  re- 
view all  of  these  cases.     The  first  of  these  cited  suflBi- 
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ciently  reviews  all  of  the  others.  The  principle  to  be 
extracted  is,  in  general,  that  where  the  occupation  of 
the  house  is  a  mere  incident  to  the  employment  of  a 
servant  he  holds  the  house  as  servant,  and  not  as  tenant, 
and  his  right  to  its  occupation  ends  with  his  right  of 
service  Some  of  the  illustrations  given  are  where  a 
man  is  employed  to  work  on  a  farm,  and  is  allowed  to 
occupy  a  house  on  the  premises  while  so  working;  or 
where  a  hostler  is  allowed  a  room  over  a  stable;  or  a  por- 
ter the  use  of  a  house  at  his  master's  park  gate,  while 
engaged  in  his  master's  service ;  or  where  domestic  serv- 
ants are  allowed  to  occupy  rooms  in  the  house  of  a  mas- 
ter during  their  service  to  him.  These  instances  present 
cases  of  clear  and  easy  solution.  However,  the  author- 
ities show  that  the  solution  of  each  case  depends  upon 
its  particular  facts,  and  it  is  often  difficult  to  determine, 
in  relation  to  farms  and  outlying  lands  especially, 
whether  the  occupant  is  a  tenant  or  a  mere  servant.  We 
have  in  this  State  one  case  which  comes  nearer  to  the 
particular  state  of  facts  we  have  in  hand  than  any  other 
that  we  have  encountered.  This  is  Colcord  v.  Hall,  3 
Head,  625.  In  that  ca>se  it  appeared  that  the  parties 
had  entered  into  the  following  written  contract,  viz. : 
^^Things  that  I  want  done. — Fence  at  common  put  up; 
to  keep  all  the  fences  up  and  sure  to  keep  out  the  hogs 
and  other  stock.  I  wish  you  to  do  the  best  you  can  with 
the  potatoes  and  oats,  and  also  the  clover,  and  to  collect 
Ihe  pasturage,  and  to  receive  the  money  for  me,  and  for 
you  to  use  what  money  so  collected,  and  for  sale  for 
potatoes,  oats,  etc.,  to  be  applied  to  the  payment  of  taxes 
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and  building  of  fence,  etc.,  and  for  the  rendering  of  the 
above  services  to  liave  the  house  rent,  use  of  garden,  fire- 
wood, and  pasturage  for  what  cows  you  keep  for  fam- 
ily use.  Mr.  A.  J.  Hall  to  hold  possession  until  the  25th 
of  December,  1859,  and  said  Hall  to  have  entire  control 
of  the  premises  as  agent  for  Ariand  E.  Colcord."  In 
the  fall  of  the  year  Mrs.  Colcord  forcibly  expelled  Hall 
from  the  premises,  to  regain  which  he  instituted  an  ac- 
tion, and  obtained  judgment  in  his  favor  in  the  trial 
court.  The  court  said:  "It  is  now  insisted  that,  un- 
der this  writing,  Hall  was  merely  the  agent,  and  not  the 
lessee,  of  A.  E.  Colcord,  and  that  his  agency  might  be 
put  to  an  end  at  any  time,  and  the  possession  and  use 
of  the  land  lawfully  resumed  by  her,  and  that  the  circuit 
judge  erred  in  instructing  the  jury  otherwise.  We  do 
not  think  so.  He  was  not  a  mere  agent,  but,  in  addi- 
tion,  took  an  interest  in  the  premises,  as  the  lessee  of 
A.  E.  Colcord,  and  was  entitled  to  the  possession  until 
December  25,  1859.  This  is  too  plain  for  argument.  We 
must  take  the  entire  instrument  together,  and  give  effect 
to  all  its  parts.  His  agency  may  very  well  stand  with 
his  interest  as  lessee.** 

We  have  stated  the  rule  prevailing  in  other  States, 
and  have  given  numerous  illustrations  from  cases  de- 
cided in  those  States.  Where  the  relation  of  master  and 
servant  merely  is  apparent  and  unquestioned,  and  the 
master  is  subject  to  suit,  we  see  no  practical  inconvien- 
ience  in  its  administration.  Where,  however,  the  solu- 
tion of  this  question  as  to  whether  the  person  in  occu- 
pation of  the  land  is  in  fact  a  tenant,  or  merely  a  serv- 
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ant,  depends  upon  a  disputed  state  of  facts,  there  will 
always  be  great  inconvenience  in  applying  the  rule  in 
ejectment  cases — enough  to  make  it  extremely  perplex- 
ing for  one  about  to  sue  in  ejectment  for  the  possession 
of  his  land.  In  a  question  so  intimately  affecting  land 
titles  in  this  State  we  must  adopt  a  course  of  decision 
which  will  best  safeguard  that  important  interest,  with- 
out being  too  much  swayed  by  the  decisions  of  other 
States. 

The  question  in  the  phase  now  represented  is  one  of 
first  impression  in  this  State,  and  we  must  adopt  a  rule 
which  is  in  harmony  with  the  policy  of  our  law. 

Our  Code  (Shannon,  sec.  4972)  provides,  as  to  the 
actions  of  ejectment:  "The  action  is  brought  agamst 
the  actual  occupant,  if  any,  and,  if  no  such  occupant, 
then  against  any  person  claiming  an  interest  therein  or 
exercising  acts  of  ownership  at  the  commencemeitt  of 
the.  suit."  We  have  no  decision  construing  the  word 
^^occupant"  as  it  occurs  in  this  section.  It  must  be  con- 
strued in  the  light  of  the  history  of  ejectment  cases  as 
they  have  arisen  in  this  State.  The  defense  most  gen- 
erally interposed  in  this  class  of  cases  has  been  the  stat- 
ute of  limitations.  Until  within  comparatively  a  recent 
period  there  were  many  very  large  bodies  of  unoccupied 
land  in  this  State,  and  there  are  still  such  bodies  in  our 
mountainous  regions.  The  custom  has  been  for  persons 
desiring  to  claim  land  either  to  squat  upon  it  themselves, 
or  to  place  a  tenant  thereon  to  hold  for  them.  It  has  been 
held  that  when  the  owner  saw  a  possession  fixed  upon 
his  land,  or  when  such  possession  was  so  open,  public, 
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and  notorious  that  he  ought  to  have  seen  it,  or  could 
have  seen  it  by  exercising  proper  care  over  his  lands,  he 
should  bring  suit  within  seven  years  after  such  posses- 
sion taken,  if  maintained  continuously;  otherwise,  he 
would  forfeit  his  right  of  action,  and  the  party  in  pos- 
session,  if  holding  for  himself  under  color  of  title,  would 
obtain  title  to  the  land  by  the  lapse  of  time,  and,  in 
case  he  did  not  hold  under  color  of  title,  he  would  have 
a  perfect  defensive  right  to  the  extent  of  his  boundaries 
as  shown  by  his  inclosures,  or  by  some  paper  defining 
his  boundaries.  The  same  result  would  follow  in  favor 
of  a  person  for  whom  the  occupant  might  be  holding.  It 
has  never  been  understood  in  this  State  that  the  owner, 
seeing  an  occupant  upon  his  land,  was  bound  to  inves- 
tigate at  his  peril  whether  the  latter  stood  in  the  relation 
of  tenant  to  some  other  person,  or  employee  or  servant 
of  that  other  person,  or  in  his  own  right.  It  has  all  along 
been  understood  that  he  would  have  the  right  to  proceed 
against  the  occupant  without  naming  any  one  else  whom- 
soever. Such  privilege  has  proven  very  important  to 
owners  asserting  title  to  lands  adversely  claimed.  Those 
who  are  in  possession  of  the  lands  of  another,  seeking 
to  hold  them  by  lapse  of  time,  are  generally  speaking, 
not  very  just,  and  will  not  scruplp  to  deceive  or  mislead 
the  owner,  or  throw  him  oflF  his  guard.  It  is  entirely 
possible  that  such  owner,  interrogating  the  person  in 
possession,  might  be  informed  that  he  was  tenant  of 
some  other  person  for  such  land,  and  allow  the  suit  to 
proceed  until  the  sev^n  years'  limitation  had  expired, 
and  then  make  it  known,  or  permit  the  owner  to  discover, 
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that  he,  such  occupant,  was  merely  the  servant,  agent^ 
or  employee  of  that  other  person,  to  hold  possession  for 
him.  We  do  not  think  that  it  is  incumbent  upon  own- 
ers, asserting  title  to  land,  to  take  the  risk  of  such  inqui- 
ries.   It  is  quite  within  the  bounds  of  probability  that 

m 

the  person  in  possession  might  claim  to  be  the  tenant 
of  one  person,  or  the  servant  of  one  person,  when  he  oc- 
cupied that  relation  to  another,  and  other  frauds  might 
be  perpetrated.  It  has  always  been  understood  in  this 
State  that  the  owner,  or  person  claiming  to  be  owner, 
might  proceed  against  the  occupant,  no  matter  whom 
he  might  be,  or  in  what  relation  he  stood  to  any  other 
person.  This  is  regarded  as  the  only  safe  rule.  We  do 
not  mean,  of  course,  that  where  the  person  is  occupying, 
and  he  has  servants  under  him,  or  his  own  family  living 
with  him,  that  these  must  be  made  parties.  The  occu- 
pant would  be  the  person  on  the  land  and  ostensibly 
controlling  it.  Of  course,  there  may  be  a  possession 
without  actual  bodily  occupancy,  as  where  one  has  built 
a  house  upon  land  and  has  locked  the  doors,  or  has  in- 
closed a  field  and  has  maintained  his  inclosures.  This 
may  be  considered  a  form .  of.  occupancy :  at  all  events, 
it  is  a  possession,  and  it  has  been  held  in  this  State  that 
suit  may  be  brought  against  the  party  maintaining  such 
possession  or  form  of  occupancy. 

There  is  no  danger  that  the  rights  of  persons  whom 
such  occupants  represent,  either  as  tenants  or  servants, 
may  be  injured  by  the  construction  we  have  gi\ien.  It 
has  been  held  in  this  State  that,  although  judgment  has 
been  rendered  against  the  person  in  possession,  it  will 
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not  bind  the  person  under  whom  the  possessor  claims, 
unless  that  person  causes  himself  to  be  made  an  actual 
party  to  the  suit,  which  he  may  do  under  our  Code.  Of 
course,  the  judgment  will  be  binding  against  the  terre- 
tenant  or  occupant,  and  he  may  be  ejected  from  the  land. 
This,  however,  will  not  prevent  the  person  under  whom 
he  claims  himself  bringing  suit  against  the  party  pre- 
vailing against  the  occupant.  However,  he  will,  of 
course,  be  under  the  great  disadvantage  of  being  re- 
quired  to  prove  a  complete  title,  and  show  his  right  to 
immediate  possession.  It  is  also  true  that  many  perils 
must  be  encountered  by  the  plaintiff  in  ejectment  where 
the  land  title  is  complicated.  Hence,  it  is  true  that  by 
having  his  tenant,  or  the  person  claiming  under  him, 
ejected,  and  having  himself  thus  forced  to  become  a 
plaintiff,  he  has  suffered  a  distinct  disadvantage.  To 
alleviate  this,  the  rule  has  been  laid  down  in  this  State 
that,  if  the  tenant  or  person  claiming  under  another  fail 
to  notify  him  of  a  suit  brought,  the  latter  may  cause  the 
writ  of  possession  to  be  stayed,  and  the  judgment  set 
aside,  and  be  allowed  to  defend,  even  after  the  close  of 
the  term  of  court.  These  principles  will  be  found  dis- 
cussed in  Hillman  v.  Chester ,  12  Heisk.,  34,  and  cases 
cited ;  Conn.  v.  Whiteside,  6  Humph.,  47 ;  Boles  v.  Smithy 
5  Sneed,  105. 

Of  course,  cases  may  be  imagined  where  servants  in 
possession,  having  no  personal  interest  in  the  property, 
would  neglect  to  notify  the  master  of  a  suit  brought 
against  them,  and  judgments  by  default  might  be  taken 
and  writ  of  possession  awarded  without  knowledge  of 
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the  master.  This  would  be  a  great  hardship,  but  it  would 
be  met  by  the  rule  in  the  cases  just  referred  to.  We  may 
also  imagine  cases  where  the  possession  of  the  servants 
would  be  of  such  casual  character  as  that  they  would  not 
be  regarded  as  occupants.  There  is  no  danger,  however, 
of  such  a  mistake,  where  a  person  is  placed  upon  land, 
as  in  the  case  now  before  us,  for  the  express  puri)ose  of 
holding  under  and  for  another,  and  the  person  so  plac- 
ing him  is  trying  to  obtain  title  to  that  land  by  adverse 
possession,  and  has  chosen  to  put  the  occupant  of  the 
land  in  the  relation  of  technical  employee  rather  than  of 
technical  tenant.  In  such  a  case  there  is  a  distinction 
without  a  difference.  If  he  is  a  tenant  holding  possses- 
sion  of  the  land  for  his  landlord,  in  order  that  his  land- 
lord may  obtain  title  by  adverse  possession,  he  accom- 
plishes no  more  by  seven  years^  possession  than  a  person 
who  holds  like  possession  under  his  master,  ajid  is  com- 
pensated by  wages  for  the  purpose  of  maintaining  pos- 
session ;  the  service  performed  by  him  being  merely  that 
of  maintaining  possession  by  residing  upon  the  land  and 
keeping  the  inclosures  up.  We  have  no  doubt  that  in 
such  a  case  the  person  occupying  the  land  is  a  true  oc- 
cupant in  every  view  of  the  case.  Indeed,  it  generally 
appears  in  this  class  of  cases  that  the  pei*son  placed  on 
wild  lands  with  a  view  to  establishing  and  maintaining 
an  adverse  possession  for  a  claimant  requires  to  be  paid 
for  his  services  either  in  money  or  in  a  part  of  the  land, 
and  it  has  nevier  before  been  insisted  in  this  State,  so 
far  as  we  have  any  knowledge,  that  such  person  was  a 
mere  servant,  instead  of  tenant,  and  hence  not  subject 
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to  be  sued  in  ejectment.  A  decision  favorable  to  such 
contention  could  not  have  other  than  a  disastrous  effect 
upon  land  titles  in  this  State.  It  is  right  enough  that 
when  one  man  shall  be  placed  upon  the  land,  op  in  the 
house,  of  another,  and  a  controversy  arises  between  them 
in  respect  of  that  matter,  the  question  shall  be  investi- 
gated and  determined  as  to  whether  the  occupant  is, 
under  the  terms  of  the  contract,  a  tenant,  or  a  mere  serv- 
ant to  be  summarily  expelled  on  termination  of  the 
service  if  he  fail  to  move ;  but  it  is  quite  a  different  mat- 
ter whether  the  rights  of  a  third  party  in  the  land  shall 
depend  upon  the  settlement  of  such  a  question,  the  facts 
on  which  it  depends  being  wholly  foreign  to  him,  and  un- 
known to  him,  the  penalty  of  a  mistake  in  this  collateral 
question,  wholly  aside  from  his  own  title  and  right,  be- 
ing the  forfeiture  of  that  title  and  right.  We  cannot 
yield  our  assent  to  a  doctrine  carrying  such  consesr 
quences. 

2.  There  is  a  regular  chain  of  conveyances  from  the 
grantee  of  the  State  down  to  the  complainant.  It  is  in- 
sisted,  however,  by  the  defendant  that  one  link  is  broken. 
The  facts  connected  with  this  matter  are  as  follows: 
There  appears  upon  the  registration  books  of  Marion 
county  a  copy  of  the  grant  which  the  State  issued  ta 
Henderson  Pope,  and,  following  that,  a  writing  purport- 
ing to  be  a  deed  referring  to  the  maker  of  the  deed  as 
"the  grantee  in  the  within  grant,"  and  purporting  to 
convey  to  David  Schoolfield  the  land  described  in  that 
grant.  It  is  said  that  this  deed,  even  if  properly  intro- 
duced in    evidence,  conveys    nothing,    because    it    de- 
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scribes  nothing.  We  are  of  the  opinion,  however,  that 
it  is  very  clear  from  these  papers,  as  they  appear  uiton 
the  record  of  the  register's  office,  that  the  deed  was 
written  upon  the  back  of  the  grant,  and  referred  to  the 
land  therein  described  as  the  land  conveyed. 

It  is  next  insisted  that  the  deed  was  not  properly 
introduced  in  evidence,  because  there  is  no  certificate  of 
the  register  that  the  paper  relied  upon  and  introducd 
in  evidence  as  a  copy  was  in  fact  a  copy  thereof.  The 
objection  is  based  upon  the  fact  that  the  register,  in  mat- 
ing certificate,  referred  to  "the  foregoing  grant"  We 
are  of  the  opinion,  however,  that  under  the  liberal 
construction  which  the  paper  should  be  given  it  isf 
perfectly  clear  that  the  register  intended  to  certify 
that  all  which  preceded  his  certificate  was  a  true  copy 
of  what  appeared  upon  his  record.  Whether  he  in- 
tended to  use  the  word  "grant"  in  the  sense  of  a  grant 
or  patent  by  the  State,  or  in  its  more  enlarged  sense  of 
any  kind  of  a  deed  from  one  person  to  another,  is  im- 
material. If  in  the  former  sense,  he  understood  by  grant 
the  whole  paper  which  he  had  copied,  both  face  and 
back ;  or,  if  he  understood  the  word  "grant"  in  its  larger 
sense,  the  result  would  be  the  same. 

We  are  of  the  opinion,  therefore,  that  the  deed  was 
properly  admitted,  that  the  complainant  has  shown  a 
complete  chain  of  title,  that  the  chancellor's  decree 
should  be  reversed,  and  a  decree  should  be  entered  here 
for  the  complainant. 
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On  Petition  to  Rehear. 

The  complaint  made  in  the  petition  is  based  on  the 
second  point  contained  in  the  original  opinion  of  the 
court.  The  instrument  there  referred  to  appears  as  fol- 
lows upon  the  transcript  of  the  record  of  the  lower 
court : 

"No.  3,575.    Henderson  Pope. 

^'State  of  Tennessee  No.  3,3715. 
"To  all  whom  these  presents  shall  come,  greeting: 
Know  ye  that  by  virtue  of  entry  No.  1,201  made  in  the  of- 
fice of  the  entry  taker  of  Marion  county  and  entered  on 
the  18th  of  February,  1834,  pursuant  to  the  provisions  of 
an  act  of  the  general  assembly  of  said  State  passed  on 
the  9th  day  of  January,  1830,  there  is  granted  by  the  said 
State  of  Tennessee  unto  Henderson  Pope  a  certain  tract 
or  parcel  of  land  containing  live  thousand  acres  by  sur- 
vey bearing  date  of  the  14th  day  of  July,  1834,  lying  in 
said  county  and  in  the  county  of  Bledsoe  adjoining  a  five 
thousand  acre  survey  made  in  the  name  of  Aaron  School- 
field  known  as  No.  1  and  on  both  sides  of  Big  Brush 
creek  a  branch  of  Sequatchie  r^yer  beginning  at  a  black 
oak  and  hickory  and  white  oak  pointers  said  School- 
field's  northeast  corner  of  said  survey  near  the  left  bank 
of  the  north  fork  of  said  Brush  creek  crossing  and  run- 
ning thence  with  said  Schoolfield  line  east  crossing  said 
Long  fork  one  thousand  poles  to  a  stake  then  north  nine 
hundred  and  sixty  poles  to  a  stake  then  east  crossing 
said  Brush  creek  one  thousand  poles  to  a  white  oak  near 
the  east  bank  of  said  creek  at  the  foot  of  a  hill  in  Bledsoe 
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county,  thence  south  crossing  Savages  turnpike  and  said 
Brush  creek  again  nine  hundred  and  sixty  poles  to  the 
beginning  exclusive  of  one  thousand  acres  contained  in  . 
the  lands  with  the  hereditaments  and  appurtenances. 

"To  have  and  to  hold  the  said  tract  or  parcel  of  land 
with  its  appurtenances  to  the  said  Henderson  Pope  and 
his  heirs  forever. 

"In  witness  whereof  William  Carroll  Governor  of  the 
State  of  Tennessee  hath  hereunto  set  his  hand  and  caused 
the  great  seal  of  the  State  to  be  affixed  at  Nashville  on 
the  twenty-ninth  day  of  February,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-four  and 
fifty-eighth  year  of  our  indei)endendence.  Wm.  Carroll. 
^^By  the  Governor : 

"Sam  G.  Smith,  Secretary, 

"Henderson  Pope  is  entitled  to  the  within  described 
land.  R.  Nelson,  Register  of  the  Mountain  Dist.  Re- 
corded in  my  officer  Book  E,  page  310.  R.  Nelson,  Regis- 
ter of  the  Mountain  District 

"Know  all  men  by  these  presents  that  I  Henderson 
Pope  the  grantee  within  named  for  and  in  considera- 
tion of  the  sum  of  five  hundred  dollars  to  me  in  hand 
paid  the  receipt  of  which  is  hereby  acknowledged  have 
granted  bargained  sold  assigned  and  set  over  and  by 
these  presents  do  grant,  bargain,  sell,  assign  and  set  over 
unto  David  Schoolfield  of  the  county  and  State  afore- 
said his  heirs  and  assigns  the  within  named  tract  of 
land  containing  fivie  thousand  acres  and  described  as 
therein  mentioned  to  have  and  to  hold  the  said  tract  of 
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land  hereby  mentioned  unto  the  said  David  Schoolfield 
his  heirs  and  assigns  forever.  In  witness  whereof  the 
said  Henderson  Pope  hath  hereunto  set  his  hand  and 
seal,  this  11th  day  of  September,  1834,  signed,  sealed  and 
delivered  in  the  presence  of  us.  Henderson  Pope.  [Seal.] 
"State  of  Tennessee,  Bledsoe  CJounty. 

"Personally  appeared  before  me  Sam'l  S.  Story  clerk 
for  the  circuit  court  for  said  county  Henderson  Pope 
with  whom  I  am  personally  acquainted  and  who  ac- 
knowledged that  he  signed  sealed  and  executed  the  above 
transfer  for  the  purposes  therein  contained  witness  my 
hand  at  office  the  12th  day  of  September,  A.  D.  1834. 

"Registered  20th  Feb.  1836. 

"Sam'l  Story,  Olerk. 
"State  of  Tennessee,  Marion  County. 

"I,  C.  A.  Quarles,  register,  do  hereby  certify  that  the 
above  and  foregoing  grant  and  certificates  is  a  true  and 
correct  copy  of  a  grant  and  certificates  as  the  same  ap- 
pears of  record  in  my  office  in  Book  C,  page  374.  Wit- 
ness my  hand  and  seal  this  Feb.  8, 1910.    C.  A.  Quarles. 

"[Seal.]  For  Marion  County,  Tenn.'' 

The  exceptions  made  to  the  introduction  of  the  fore- 
going evidence  are  thus  stated  in  the  record : 

"On  the  trial  of  this  cause,  when  complainant  of- 
fered in  evidence  the  paper  writing  purporting  to  be  a 
transfer,  assignment,  deed,  or  conveyance  from  Hender- 
son Pope  to  David  Schoolfield,  dated  the  11th  day  of 
September,  1834,  and  being  part  of  a  paper  writing  made 
Exhibit  5  to  the  deposition  of  A.  D.  R.  Lanier,  the  de- 
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fendant  excepted  to  the  introduction  and  consideration 
by  the  court  as  evidence  the  said  paper  writing :  First, 
because  it  did  not  describe  any  lands  thereby  conveyed, 
or  attempted  to  be  conveyed ;  second,  because  it  was  not 
certified;  third,  because  it  was  not  properly  certified 
as  required  by  law  in  such  cases;  fourth,  because  there 
is  nothing  in  the  record  to  show  that  said  paper  writing 
was  ever  appended  or  affixed  to,  or  indorsed  upon,  any 
part  of  the  paper  writing  preceding  it,  purporting  to  be 
a  grant  for  five  tliousand  acres  of  land  to  Henderson 
Pope,  being  grant  No.  3,875." 

We  think  the  original  opinion  fully  and  properly  dis- 
poses of  all  of  these  objections.  We  shall  only  add  to 
what  is  there  said  on  the  general  subject  that  the  regis- 
ter has  the  right  to  give  certified  copies,  and  such  cop- 
ies are  evidence.  Shannon's  Code,  section  567,  subsec. 
7;  also  sections  5573  and  5576.  Section  5573  reads: 
"Duly  certified  copies  of  all  records  and  entries,  official 
bonds,  or  other  papers  belonging  to  any  public  office 
or  by  authority  of  law  filed  to  be  kept  therein  are  evi- 
dence in  all  cases."  Section  5576  reads:  "The  term 
^record'  used  in  the  foregoing  section  includes  any  rec- 
ord of  any  county,  common  law,  circuit,  criminal  or 
chancery  court,  and,  in  general,  every  public  record 
required  by  law  to  be  kept  in  any  court  of  this  State; 
and  also  the  books  of  the  registers,  the  surveyors,  and 
the  entry  takers  throughout  the  State." 

No  form  for  such  certificate  is  prescribed  in  our  stat- 
utes or  decisions.  The  matter  must  therefore  be  de- 
termined on  principle.    A  certificate  of  the  register  of 
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deeds  is  simply  a  statement  under  oath  by  a  public  offi- 
cer that  what  he  has  copied  preceding  his  certificate  is 
a  true  copy  of  his  record.  The  best  form  id  that  the 
transcript  contains  a  full,  true,  and  complete  copy  of  the 
record,  document,  or  paper;  however,  it  has  been  held 
sufficient  that  a  certificate  stating  that  the  above  is  ^'a 
true  and  correct  transcript  of  the  record  of  the  proceed- 
ings  in  this  case,  as  the  same  remains  of  record  in  my 
office"  was  good.  Bviler  v.  Owen^  7  Ark.,  369.  The 
following  has  been  held  sufficient:  "The  within  and 
foregoing  writing  is  a  true  copy  of  a  deed  made  by  Isaac 
Bull  to  George  Turman  on  record  in  my  office  in  Book 
B.  R.,  page  75."  Yickery  v.  Benson,  26  Ga.,  582.  "The 
above  and  foregoing  is  a  true  copy,"  etc.,  has  been  held 
to  be  a  sufficient  certificate.  Harden  v.  We6«f  er,  29  Qa., 
427.  In  Reeves  v.  State,  7  Cold.,  96,  the  following  cer- 
tificate  of  a  record  in  the  comptroller's  office  was  held  to 
be  good :  "I  certify  that  the  foregoing  is  correct,  as  ap- 
pears from  vouchers,  etc.,  now  on  file  in  my  office.  Q. 
W.  Blackburn.  Comptroller's  Office,  Nashville,  Tennes- 
see, 1869^."  The  court  said  this  certificate  was  not  as 
formal  as  it  might  have  been,  but  that  it  was  sufficient 
to  authorize  the  paper  to  be  read  in  evidence.  7  Cold., 
96,  105,  106. 

But  the  point  stressed  in  the  petition  to  rehear  is  that 
the  register,  in  his  certificate,  used  the  words  "forego- 
ing grant  and  certificates."  As  we  understand  the  argu- 
ment  contained  in  the  petition  to  rehear,  and  the  ac- 
companying brief,  it  is  that  the  certificate  only  covered 
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the  technical  grant  from  the  State,  and  not  the  deed  on 
the  back  of  the  grant,  conveying  to  David  Schoolfield 

the  land  described  in  the  grant.  This  point  is,  we  think, 
fully  coviered  in  the  original  opinion.  An  examination  of 
all  that  precedes  the  register's  certificate  shows  that  it 
but  constitutes  one  instrument,  with  the  acknowledg- 
ment thereof,  taken  before  the  clerk.  It  is  certainly 
.true,  as  said  by  counsel  in  the  petition  to  rehear,  that  we 
have  not  before  us  the  State's  original  grant,  so  that  we 
can  see  actually  written  upon  its  back  the  deed  made  by 
Henderson  Pope  to  David  Schoolfield;  but  it  is  clear  to 
any  disinterested  mind  that  this  must  have  been  the  case, 
because  the  deed  says:  "Know  all  men  by  these  pres- 
ents that  I,  Henderson  Pope,  the  grantee  mthin  namedy 
.  .  .  have  granted,  bargained,  sold,  assigned  and  set 
over,  and  by  these  presents  do  grant,  bargain,  sell,  as- 
sign, and  set  over  unto  David  Schoolfield  .  .  .  the 
within  named  tract  of  land  containing  five  thousand 
acres,  and  described  as  therein  mentioned.'^  It.  is  clear, 
from  the  connection  of  the  two  papers,  that  Hender- 
son Pope,  having  in  his  possession  the  grant,  wrote  on 
the  back  of  it  his  deed  to  David  Schoolfield,  and  took  it 
to  the  clerk  of  the  court  named,  and  there  acknowledged 
his  deed.  It  is  equally  clear  that  the  register  of  Marion 
county,  when  he  made  his  certificate,  on  the  8th  of  Feb- 
ruary, 1910,  conceived  that  he  was  certifying  as  a  cor- 
rect copy  of  his  record  all  that  preceded  his  certificate. 
It  was  not  required  that  he  should  correctly  designate 
the  legal  nature  of  the  instrument  certified.  He  says  in 
his  certificate  that  it  is  a  true  copy  of  what  appears  on 
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his  record  in  Book  C,  page  374.  Whether  the  register 
understood  that  the  writing  on  the  back  of  the  grant 
was  a  part  of  the  grant,  or  whether  he  understood  that 
the  grant  was  a  part  of  the  deed,  and  spoke  of  the  latter 
as  the  grant,  as  deeds  are  sometimes  denominated,  and 
that  the  technical  grant  was  used,  as  it  truly  was,  for 
purposes  of  description,  and  really  was  a  part  of  the 
deed,  is  not  material.  We  can  siee  from  the  whole  writ- 
ing, taken  together,  that  it  was  but  one  instrument,  and 
that  was  the  deed  written  on  the  back  of  the  grant ;  the 
grant  being,  as  stated,  a  part  of  the  deed  used  for  pur- 
poses of  description.  Any  other  conclusion  would  be 
nothing  but  a  hairsplitting  distinction,  without  sub- 
stance or  merit.  If  we  had  any  substantial  doubt  about 
the  correctness  of  the  view  we  take,  we  would  remand 
the  case  to  the  court  below,  with  leave  to  produce  a 
proper  Qertificate  of  the  contents  of  the  record,  since 
we  have  no  doubt  that  justice  would  be  promoted  there- 
by, and  that  the  opposite  course  would  be  a  sacrifice  of 
justice  to  barren  technicalities. 

Let  the  petition  to  rehear  be  overruled. 
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James  D.  Riohabdson^  Jr.^  Admr.,  v.  Mfia  Tabuha  F. 

ViCK  et  ah 

{Hashville.    December  Term,  1911.) 

1.  CONTRACTS.  Procured  by  fraud  are  voidable  at  option  of 
defrauded   party,  when. 

It  is  elementary  law,  of  universal  application,  that  fraud  renders 
all  contracts  voidable,  ab  initio^  at  the  option  of  the  defrauded 
party,  when  diligently  exercised.  In  the  absence  of  intervening 
rights  of  Innocent  third  persons,  since  there  is  no  real  assent 
to  the  contract,  where  It  was  procured  by  fraud.  (Poit,  p. 
640.) 

2.  SAME.  Sales  and  possession  procured  by  fraudulent  repre- 
sentations as  to  solvency  may  be  dlsafRrmed,  and  title  and 
possession  regained. 

Where  one  has  Induced  another  to  sell  and  deliver  to  him  prop- 
erty, on  a  credit,  by  false  and  fraudulent  representations  of 
solvency,  with  the  Intention  of  not  paying  for  it,  the  seller 
has  the  right  to  disaffirm  the  sale  and  reinvest  In  himself 
the  title  to  the  property,  and  reclaim  possession.  iPost^  pp. 
640,  641.) 

Cases  cited  and  approved:  Beldlng  v.  Frankland,  8  Lea,  67; 
Donaldson  v.  Farwell,  93  U.  S.,  632. 

3.  SALES.  Purciiaser's  Intent  not  to  pay  for  goods  is  establlslied 
by  his  hopeless  insolvency,  without  actual  false  representa- 
tions,  when. 

The  fraudulent  intent  not  to  pay  for  property  purchased  may 
be  deduced  from  the  facts  and  circumstances,  where  no  actual 
false  representations  of  solvency  are  made,  as  where  the  pur- 
chaser has  full  knowledge  of  his  insolvency  and  inability  to 
pay;  and  false  representations  of  solvency  knowingly  and  pur- 
posely made  to  induce  a  sale  and  delivery  of  goods  upon  a 
credit,  when  the  purchaser  is  hopelessly  insolvent,  are  sufficient 
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to  establish  the  fraudulent  intent  not  to  pay  for  them,  because* 
his  condition  must  necessarily  preclude  any  honest  Intent  to 
the  contrary.     {Post,  p.  641.) 

Cases  cited  and  approved:  Belding  y.  Frankland,  8  Lea,  67; 
Katzenberger  v.  Leedom,  103  Tenn.,  144;  Talcott  v.  Henderson, 
31  Ohio  SU  162. 

4.   SAME.     Same.     Evidence  establishing  purchaser's  fraudulent 

Intent  not  to  pay  for  the  goods. 
In  the  seller's  suit  in  disaffirmance  of  the  sale  and  to  recover 
the  goods  from  the  purchaser's  administrator,  where  the  pur- 
chaser procured  the  possession  of  the  goods  upon  a  credit 
sale,  by  the  false  representations  that  he  was  worth  from  sixty 
thousand  to  seventy  thousand  dollars,  made  for  that  purpose, 
when  he  knew  that  he  was  hopelessly  insolvent,  and  could  not 
have  possibly  had  any  reasonable  expectation  of  making  pay- 
ment,  the  facts  present  a  strong  case  for  the  application  of 
the  rule  in  the  preceding  headnote,  and  show  the  purchaser's 
fraudulent  irtent  not  to  pay  for  the  goods.  {Post,  pp.  642,  643.) 

6.  SAME.  Same.  Same.  To  avoid  sale,  false  representations 
as  to  solvency  need  not  be  the  sole,  if  material,  consideration 
for  credit. 
To  avoid  a  sale,  it  is  not  necessary  that  the  purchaser's  false 
representations  as  jto  his  solvency  be  the  sole  and  exclusive 
consideration  for  the  credit,  but  only  that  they  be  a  material 
consideration,  without  which  the  credit  would  probably  not 
have  been  extended.    (Post,  p,  642.) 

Case  cited  and  approved:  In  re  Marco  Gany  (D.  C),  4  Am.  Bankr. 
Rep.,  676,  103  Fed.,  930. 

6.  SAME.  Of  goods  to  firm  on  the  sole  credit  of  one  partner 
and  his  false  and  fraudulent  representations  as  to  his  financial 
condition  Is  invaiidf  though  the  other  partner  is  solvent. 
•Where  goods  were  sold  and  delivered  to  a  firm  upon  the  ex- 
clusive credit  of  the  only  one  of  the  partners  known  to  the 
seller,  a  credit  established  by  previous  dealings,  and  upon  his 
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false  and  fraudulent  representations  as  to  his  financial  condi- 
tion, made  without  Intention  to  pay  for  the  goods  and  to 
induce  the  giving  of  the  credit,  which  was  extended  exclu- 
siyely  to  the  partner  making  such  representations,  the  mere 
fact  that  the  other  partner  was  solvent  does  not  make  the  sale 
valid,  especially  where,  after  the  dissolution  of  the  firm,  the 
seller  released  the  other  partner  without  any  knowledge  of 
their  real  financial  condition;  for  the  seller  cannot  be  bound 
upon  a  contract  to  which  his  mind  did  not  assent,  and  which 
he  did  not  make.     {Po8t,  pp,  542,  543.) 

7.    ADMINISTRATION.     Statute  for  ratable   payment  of  debts 

of  Insolvent  decedents  does  not  affect  fixed  liens. 
The  statute  (section  4065  of  Shannon's  Code),  providing  that 
insolvent  estates  of  decedents  shall  be  divided  among  the 
creditors  ratably,  and  that  no  action,  judgment,  bill,  or  note 
shall  have  precedence  over  unliquidated  accounts  presented 
and  filed,  but  that  all  such  claims  shall  be  acted  upon  as 
being  of  equal  grade,  was  enacted  and  intended  to  abrogate 
the  common  law  distinctions,  between  debts  due,  on  account 
of  the  character  or  form  of  the  evidence  of  the  debt,  to 
abolish  all  rules  of  priority  or  preference  in  the  payment 
of  the  debts  of  insolvent  decedents,  arising  from  the  nature, 
degree,  or  dignity  of  the  debt,  and,  in  case  of  the  deficiency 
of  assets,  to  place  all  creditors  upon  the  same  footing  of  absolute 
equality,  by  compelling  a  pro  rata  distribution  of  the  assets, 
and  was  not  intended  to  affect  or  impair  the  liens  acquired 
or  fixed  upon  property  of  debtors  during  life,  but  to  secure 
a  ratable  division  of  the  assets  subject  to  the  payment  of 
general  debts.     {Post,  pp.  543,  544.) 

Ck)de  cited  and  construed:  Sec.  4065  (S.);  sec.  3170  (M.  ft  V.); 
sec.  2326    (T.  &  S.  and  1858). 

Cases  cited  and  approved:  Rains  v.  Rainey,  11  Hum.,  261;  Fields 
V.  Wheatley,  1  Sneed,  354;  Wlnton  v.  Eldridge,  3  Head,  361; 
Parchman  v.  Charlton,  1  Cold.,  382;  Kinsey  v.  McDearmon,  6 
Cold.,  392;  Bacchus  y.  Peters,  85  Tenn.,  680. 
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8.  SALES.  Avoided  for  fraud  of  vendee  vests  title  and  right 
of  possession,  and  not  a  mere  lien,  in  tlie  seller,  not  defeated 
by  suggestion  of  insolvency  of  vendee's  estate. 

The  seller  of  goods  delivered  to  the  vendee  upon  his  false  and 
fraudulent  representations  as  to  his  solvency,  made  with  the 
intention  to  obtain  credit  and  not  to  pay  for  the  goods,  may 
disaffirm  the  sale  and  recover  the  goods,  even  after  the  death 
of  the  vendee  and  the  suggestion  of  insolvency  of  his  estate, 
because,  upon  such  disaffirmance,  the  title  and  right  of  pos- 
session of  the  goods  vest  in  the  seller,  and  not  a  mere  lien 
upon  the  goods,  either  inchoate  or  fixed.     {Post,  pp.  544,  545.) 

9.  SAME.  Avoided  for  fraud  of  vendee,  and  goods  recovered 
after  vendee's  general  assignment  or  banlcruptcy. 

Where  a  sale  of  goods  upon  a  credit  was  induced  by  the  buyer's 
false  and  fraudulent  representations  as  to  his  solvency,  the 
seller  can  recover  his  property,  notwithstanding  a  valid  assign- 
ment made  to  secure  general  creditors,  or  the  fact  that  the 
debtor  has  been  declared  a  bankrupt.     {Post,  pp.  545,  646.) 

Cases  cited  and  approved:  Belding  v.  Frankland,  8  Lea,  67; 
Donaldson  v.  Farwell,  93  U.  S.,  632;  In  re  Hamilton  Furniture 
Co.  (D.  C),  117  Fed.,  774. 

10.  Same.  Avoided  for  vendee's  fraud,  as  soon  as  learned, 
entities  seller  to  rescission  and  recbvery  of  tiie  goods,  even 
after  suggestion  of  Insolvency  of  vendee's  estate;  no  iaclies. 
Where  the  seller  of  goods,  upon  a  credit  induced  by  the  pur- 
chaser's false  and  fraudulent  representations  as  to  his  solvency, 
promptly  disaffirmed  the  sale  and  brought  petition  to  recover 
possession,  upon  his  first  knowledge  of  the  falsity  of  such 
representations  and  the  insolvency  of  the  estate  of  the  deceased 
purchaser,  obtained  from  the  suggestion  of  the  Insolvency  of 
his  estate  by  the  administrator  thereof;  such  seller  is  not 
guilty  of  laches,  and  is  entitled  to  a  recovery,  especially  where 
the  rights  ot  no  innocent  third  parties  have  intervened  or 
attached.     (Post,  p.  546.) 
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FROM   RUTHERFORD. 


Appeal  from  the  Chancery  Court  of  Rutherford  Coun- 
ty.— Wai/tbb  S.  Bbabdhn^  Chancellor. 

Ridley  &  Richardson^  for  complainant. 

P.  D.  MADDrN,  for  Kentucky  Wagon  &  Manufacturing 
Co.  and  John  Deere  Plow  Co. 

John  R.  Aust,  for  Deeds  &  Hersig  Manufacturing  Co. 

W.  H.  Williamson,  for  Dilkes  Btoh.  Co. 

Jesse  W.  Sparks,  for  Allen  C.  Johnson. 


Mr.  Chief  Justice  Shields  delivered  the  opinion  of 

the  Court. 

. 

Complainant^  Jas.  D.  Richardson,  Jr.,  administrator 
of  Will  A.  Vick,  deceased,  brought  this  bill  against  the 
heirs  and  creditors  of  his  intestate,  in  the  chancery  court 
of  Rutherford  county,  to  have  the  estate  of  the  intestate 
there  administered  as  an  insolvent  estate.  The  decedent 
died  July  2,  1909.  Complainant  was  appointed  and 
qualified  as  administrator  July  9, 1909,  and,  having  first 
duly  suggested  the  insolvency  of  the  estate,  filed  the  bill 
in  this  cause  July  20, 1909'.  Thereafter  the  bill  was  sus- 
tained as  an  insolvent  bill,  and  all  creditors  enjoined 
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from  proceeding  against  the  estate  otherwise  than  in  this 
cause. 

The  cause  is  now  before  this  court  upon  petitions  filed 
therein  August  16, 1909,  by  the  Kentucky  Wagon  &  Man- 
ufacturing Company,  a  corporation,  and  November  26, 
1909,  by  the  Deeds  &  Hersig  Manufacturing  Company, 
a  corporation,  to  review  the  decree  of  the  chancellor  in 
favor  of  the  petitioners. 

The  facts  charged  in  the  respective  petitions  of  the 
Kentucky  Wagon  &  Manufacturing  Company  and  the 
Deeds  &  Hersig  Manufacturing  Company,  and  appear- 
ing in  the  proof,  upon  which  petitioners  seek  relief,  aro 
these : 

W.  A.  Vick  was  a  retail  dealer  in  wagons  and  other 
vehicles  previous  to  January  1, 1909,  in  the  city  of  Mur- 
freesboro.  On  the  day  named  he  formed  a  partnership 
with  Allen  C.  Johnson  for  the  purpose  of  conducting 
the  same  business,  which  continued  in  existence  until 
June  1',  1909,  upon  which  day  it  was  dissolved,  and  by 
the  terms  of  the  dissolution  Vick  agreed  to  take  all  the 
vehicles  in  stock,  and  assume  and  pay  all  indebtedness 
of  the  firm  due  on  account  of  the  purchase  of  the  same. 
BPe  continued  in  business  until  July  2d  next,  when,  as 
stated  above,  he  died  intestate  and  wholly  insolvent; 
the  ajssets  of  his  estate  aggregating  less  than  |10,000, 
and  his  indebtedness  more  than  |75,000. 

The  Kentucky  Wagon  &  Manufacturing  Company, 
previous  to  January  1,  1909,  had  consigned  vehicles  to 
W.  A.  Vick,  as  agent,  for  sale,  and  about  that  day,  upon 
his  request,  accepted  his  note  for  the  cost  price  of  five 
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wagons,  which  he  then  had  in  his  warehouse,  belonging 
to  the  company.  While  Vick  and  Johnson  were  part- 
ners, about  March  16, 1909,  this  petitioner  sold  the  firm 
fifty-two  wagons  on  credit,  taking  their  notes  for  the 
purchase  money.  When  Vick  &  Johnson  dissolved  part- 
nership, upon  the  request  of  Vick,  petitioner  surrendered 
the  notes  of  Vick  &  Johnson,  and  accepted  those  of  Vick 
for  all  the  indebtedness  due  it. 

The  petitioner  Deeds  &  Hersig  Manufacturing  Com- 
pany sold  to  Vick  &  Johnson,  as  partners,  twenty-nine 
vehicles,  taking  their  notes  for  the  purchase  money, 
which  upon  the  dissolution  of  the  firm,  were  taken  up 
by  Vick  and  his  notes  accepted  in  lieu  of  the  same. 

When  Vick  died,  all  the  vehicles  purchased  from  the 
petitioners  were  in  his  warehouse  at  Murfreesboro,  were 
susceptible  of  identification,  and  came  to  the  hand  of  his 
administrator,  and  the  several  notes  given  by  him  fop 
the  purchase  money  were  all  unpaid. 

W.  A.  Vick,  for  some  years  previous  to  January  1, 
1909,  had  dealt  with  both  petitioners,  and  had  falsely 
and  fraudulently  represented  to  them,  respectively,  for 
the  purpose  of  obtaining  credit  for  vehicles  purchased, 
that  he  was  solvent  and  worth  from  $60,000  to  f  7X),000 
above  all  his  indebtedness.  He  also  made  from  year  to 
year  reports  of  his  financial  condition  to  mercantile 
agencies  of  which  petitioners  were  subscribers,  for  the 
purpose  of  obtaining  credit,  and  which  he  knew  would 
be  supplied  to  and  acted  upon  by  petitioners,  showing 
his  condition  to  be  aB  represented  to  petitioner,  which 
reports  were  received  and  acted  upon  by  them.    These 
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representations  of  the  said  Vick  were  false  and  fraudu- 
lent, as  he  at  the  time  he  made  them  well  knew  that  he 
was  wholly  insolvent,  and  unable  to  pay  more  than  ten 
to  twenty  per  cent,  of  his  indebtedness.  One  of  these 
statements  was  made  to  Deeds  &  Hersig  ifanufacturing 
n  Company  in  January,  1909.    Just  previous  to  the  dis- 

solution of  the  partnership  between  Vick  and  Johnson, 
the  former  made  these  representations  to  both  of  the 
petitioners,  and  in  that  way  induced  them  to  accept  his 
notes  for  those  of  the  firm,  and  release  Johnson,  who 
was  solvent.  They  knew  nothing  of  Vick's  insolvency 
until  after  his  death,  and  when  it  was  suggested  by  his 
administrator. 

The  petitioners  had  not,  previous  to  January  1,  1909, 
dealt  with  Allen  O.  Johnson,  and  did  not  know  him  or 
his  financial  condition,  and  in  the  subsequent  dealings 
with  the  firm  gave  it  credit  upon  the  faith  of  the  rep- 
resentations made  them  by  Vick  of  his  financial  condi- 
tion. Vick  was  at  this  time  aware  of  his  insolvency, 
and  knew  he  could  not  pay  for  the  property  sold 
him. 

Petitioners,  respectively,  charge  that  they  were  in- 
duced to  sell  and  deliver  the  vehicles  sold  by  the  Ken- 
I  tucky  Wagon  &  Manufacturing  CJompany  to  Vick  pre- 

^  vious  to  January  1,  1909,  and  those  to  the  firm  of  Vick 

&  Johnson  after  that  date  on  a  credit,  as  stated,  and  to 
accept  the  individual  notes  for  those  of  the  firm,  by  the 
false  and  fraudulent  representations  made  by  Vick,  as 
above  shown,  and  that,  on  account  of  the  fraud  thus  know- 
ingly and  deliberately  perpetrated  upon  them,  the  said 
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sales  were  and  are  voidable,  and  that  they  have  the  right- 
to  disaffirm  the  same  and  recover  their  property  from 
the  administrator  of  the  said  Vick,  and  for  this  puri>ose 
filed  their  petitions  and  prayed  for  appropriate  relief, 
which  was  granted  them  by  the  chancellor,  and  this  de- 
cree complainant  now  seeks  to  have  reversed  by  this 
court. 

There  is  no  error  in  this  decree.  It  is  elementary  law, 
of  universal  application,  that  fraud  renders  all  con- 
tracts voidable,  ah  initio,  at  the  option  of  the  defrauded 
party,  when  diligently  exercised,  in  the  absence  of  in- 
tervening rights  of  innocent  third  parties.  Contracts 
are  not  binding  where  the  minds  of  the  parties  do  not 
meet  and  assent  to  their  terms,  and  there  is  no  real  as- 
sent where  the  wDl  of  one  has  been  controlled,  and  his 
assent  procured,  by  deception  and  fraud.  Where  this 
has  been  done  the  contract  is  \X)idable,  and  the  party  de- 
frauded has  the  right  to  rescind  it  and  reassert  his 
original  status  and  rights. 

A  common  case  for  the  application  of  this  principle  is 
where  one  had  induced  another  to  sell  and  deliver  to  him 
property,  on  a  credit,  by  false  and  fraudulent  representa- 
tions of  solvency,  with  the  intention  of  not  paying  for 
it.  In  such  cases  the  vendor  has  the  right  to  disaffirm 
the  same  and  reinvest  in  himself  the  title  to  the  property 
and  reclaim  possession.    This  court  said: 

"It  is  now  settled,  both  in  England  and  America,  that, 
if  a  person  purchase  goods  with  the  fraudulent  inten- 
tion of  not  paying  for  them,  the  vendor  may  disaffirm 
the  sale,  although  the  goods  be  delivered,  and  reinvest 
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the  property  in  him,  and  recover  them  by  action  against 
the  vendee."  Belding  Bros.  v.  Frankland,  8  Lea,  67, 
41  Am.  Rep.,  630. 

The  supreme  court  of  the  United  States  has  stated  the 
rule  in  these  words : 

"The  doctrine  is  now  well  established  by  a  preponder- 
ance of  authority  that  a  party  not  intending  to  pay, 
who,  as  in  this  instance,  induces  the  owner  to  sell  him 
goods  on  a  credit,  by  fraudulently  concealing  his  in- 
solvency and  his  intent  not  to  pay  for  them,  is  guilty 
of  fraud  which  entitles  the  vendor,  if  no  innocent  third 
party  has  acquired  an  interest  in  them,  to  disaffirm  the 
contract  and  recover  the  goods."  Donaldson  v.  Far- 
well,  93  U.  S.,  632,  23  L.  Ed.,  993. 

The  fraudulent  intent  not  to  pay  for  the  property  pur- 
chased may  be  deduced  from  the  facts  and  circum- 
stances, where  no  actual  false  representations  of  solvency 
are  made,  when  the  purchaser  has  full  knowledge  of 
his  insolvent  condition  and  inability  to  make  pay- 
ment. 

And  false  representations  of  solviency,  knowingly  and 
purposely  made  to  induce  the  vendor  to  sell  and  deliver 
the  goods  on  a  credit,  when  the  purchaser  is  hopelessly 
insolvent,  are  sufficient  to  establish  the  fraudulent  in- 
tent not  to  pay  for  them,  as  his  condition  m^st  neces- 
sarily preclude  auy  honest  intent  to  the  contrary. 
Belding  v.  Frankland,  supra;  Katzenherger  v.  Leedom 
Co.,  103  Tenn.,  144,  52  S.  W.,  35 ;  Talcott  v.  Henderson, 
31  Ohio  St.,  162,  27  Am.  Rep.,  501;  Remington  on 
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James  D.  Riohabdson^  Jr.^  Admr.,  v.  Mfia  Tabuha  F. 

ViOK  et  al. 

(Ifashville.    December  Term,  1911.) 

1.  CONTRACTS.  Procured  by  fraud  are  voidable  at  option  of 
defrauded   party,  when. 

It  Ib  elementary  law,  of  nniversal  application,  that  fraud  renders 
all  contracts  voidable,  al>  initio,  at  the  option  of  the  defrauded 
party,  when  diligently  exercised,  in  the  absence  of  intervening 
rights  of  Innocent  third  persons,  since  there  is  no  real  assent 
to  the  contract,  where  it  was  procured  by  fraud.  (Post,  p. 
640.) 

2.  SAME.  Sales  and  possession  procured  by  fraudulent  repre- 
sentations as  to  solvency  may  be  disaffirmed^  and  title  and 
possession  regained. 

Where  one  has  induced  another  to  sell  and  deliver  to  him  prop- 
erty, on  a  credit,  by  false  and  fraudulent  representations  of 
solvency,  with  the  intention  of  not  paying  for  it,  the  seller 
has  the  right  to  disaflirm  the  sale  and  reinvest  In  himself 
the  title  to  the  property,  and  reclaim  possession.  iPost^  pp. 
640,  641.) 

Cases  cited  and  approved:  Belding  v.  Frankland,  8  Lea,  67; 
Donaldson  v.  Farwell,  93  U.  S.,  632. 

3.  SALES.  Purchaser's  Intent  not  to  pay  for  goods  is  established 
by  his  hopeless  insolvency,  without  actual  false  representa- 
tions,  when. 

The  fraudulent  intent  not  to  pay  for  property  purchased  may 
be  deduced  from  the  facts  and  circumstances,  where  no  actual 
false  representations  of  solvency  are  made,  as  where  the  pur- 
chaser has  full  knowledge  of  his  insolvency  and  inability  to 
pay;  and  false  representations  of  solvency  knowingly  and  pur- 
posely made  to  induce  a  sale  and  delivery  of  goods  upon  a 
credit,  when  the  purchaser  is  hopelessly  insolvent,  are  sufficient 
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to  establiBli  the  fraudulent  intent  not  to  pay  for  them,  because' 
his  condition  must  necessarily  preclude  any  honest  intent  to 
the  contrary.     (Poatf  p.  641.) 

Cases  cited  and  approved:  Belding  y.  Frankland,  8  Lea,  67; 
Katzenberger  v.  Leedom,  103  Tenn.,  144;  Talcott  y.  Henderson, 
31  Ohio  SU  162. 

4.   SAME.     Same.     Evidence  establishing  purchaser's  fraudulent 

Intent  not  to  pay  for  the  goods. 
In  the  seller's  suit  in  disaffirmance  of  the  sale  and  to  recover 
the  goods  from  the  purchaser's  administrator,  where  the  pur- 
chaser procured  the  possession  of  the  goods  upon  a  credit 
sale,  by  the  false  representatiouB  that  he  was  worth  from  sixty 
thousand  to  seventy  thousand  dollars,  made  for  that  purpose, 
when  he  knew  that  he  was  hopelessly  insolvent,  and  could  not 
have  possibly  had  any  reasonable  expectation  of  making  pay- 
ment, the  facts  present  a  strong  case  for  the  application  of 
the  rule  in  the  preceding  headnote,  and  show  the  purchaser's 
fraudulent  irtent  not  to  pay  for  the  goods.  (Post,  pp.  642,  543.) 

6.  SAME.  Same.  Same.  To  avoid  sale,  false  representations 
as  to  solvency  need  not  be  the  sole,  If  material,  consideration 
for  credit. 
To  avoid  a  sale,  it  is  not  necessary  that  the  purchaser's  false 
representations  as  jto  his  solvency  be  the  sole  and  exclusive 
consideration  for  the  credit,  but  only  that  they  be  a  material 
consideration,  without  which  the  credit  would  probably  not 
have  been  extended.    iPoat,  p.  642.) 

Case  cited  and  approved:  In  re  Marco  Gany  (D.  C),  4  Am.  Bankr. 
Rep.,  576,  103  Fed.,  930. 

6.  SAME.  Of  goods  to  firm  on  the  sole  credit  of  one  partner 
and  his  false  and  fraudulent  representations  as  to  his  financial 
condition  Is  invalid,  though  the  other  partner  is  solvent. 
•Where  goods  were  sold  and  delivered  to  a  firm  upon  the  ex- 
clusive credit  of  the  only  one  of  the  partners  known  to  the 
seller,  a  credit  established  by  previous  dealings,  and  upon  his 
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*  false  and  fraudulent  representations  as  to  his  financial  condi- 
tion, made  without  intention  to  pay  for  the  goods  and  to 
induce  the  giving  of  the  credit,  which  was  extended  exclu- 
sively to  the  partner  making  such  representations,  the  mere 
fact  that  the  other  partner  was  solvent  does  not  make  the  sale 
valid,  especially  where,  after  the  dissolution  of  the  firm,  the 
seller  released  the  other  partner  without  any  knowledge  of 
their  real  financial  condition;  for  the  seller  cannot  be  bound 
upon  a  contract  to  which  his  mind  did  not  assent,  and  which 
he  did  not  make.     {^Fozt^  pp.  542,  543.) 

7.  ADMINISTRATION.  Statute  for  ratable  payment  of  debts 
of  Insolvent  decedents  does  not  affect  fixed  liens. 
The  statute  (section  4065  of  Shannon's  Code),  providing  that 
Insolvent  estates  of  decedents  shall  be  divided  among  the 
creditors  ratably,  and  that  no  action,  judgment,  bill,  or  note 
shall  have  precedence  over  unliquidated  accounts  presented 
and  filed,  but  that  all  such  claims  shall  be  acted  upon  aB 
being  of  equal  grade,  was  enacted  and  intended  to  abrogate 
the  common  law  distinctions,  between  debts  due,  on  account 
of  the  character  or  form  of  the  evidence  of  the  debt,  to 
abolish  all  rules  of  priority  or  preference  in  the  payment 
of  the  debts  of  insolvent  decedents,  arising  from  the  nature, 
degree,  or  dignity  of  the  debt,  and,  in  case  of  the  deficiency 
of  assets,  to  place  all  creditors  upon  the  same  footing  of  absolute 
equality,  by  compelling  a  pro  rata  distribution  of  the  assets, 
and  was  not  intended  to  affect  or  impair  the  liens  acquired 
or  fixed  upon  property  of  debtors  during  life,  but  to  secure 
a  ratable  division  of  the  assets  subject  to  the  pasmient  of 
general  debts.     {Post,  pp.  543,  544.) 

Ck>de  cited  and  construed:  Sec.  4065  (S.);  sec.  3170  (M.  ft  Y.); 
sec.  2326    (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Rains  v.  Rainey,  11  Hum.,  261;  Fields 
V.  Wheatley,  1  Sneed,  354;  Winton  v.  Eldridge,  3  Head,  361; 
Parchman  v.  Charlton,  1  Cold.,  382;  Kinsey  v.  McDearmon,  6 
Cold.,  392;  Bacchus  v.  Peters,  85  Tenn.,  680. 
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S.  SALES.  Avoided  for  fraud  of  vendee  vests  title  and  right 
of  possession,  and  not  a  mere  lien,  in  the  seller,  not  defeated 
by  suggestion  of  Insolvency  of  vendee's  estate. 
The  seller  of  goods  delivered  to  the  vendee  upon  his  false  and 
fraudulent  representations  as  to  his  solvency,  made  with  the 
intention  to  obtain  credit  and  not  to  pay  for  the  goods,  may 
disaffirm  the  sale  and  recover  the  goods,  even  after  the  death 
of  the  vendee  and  the  suggestion  of  insolvency  of  his  estate, 
because,  upon  such  disaffirmance,  the  title  and  right  of  pos- 
session of  the  goods  vest  in  the  seller,  and  not  a  mere  lien 
upon  the  goods,  either  inchoate  or  fixed.    {Posty  pp,  544,  645.) 

9.    SAME.     Avoided  for  fraud  of  vendee,  and  goods  recovered 

after  vendee's  general  assignment  or  bankruptcy. 
Where  a  sale  of  goods  upon  a  credit  was  induced  by  the  buyer's 
false  and  fraudulent  representations  as  to  his  solvency,  the 
seller  can  recover  his  property,  notwithstanding  a  valid  assign- 
ment made  to  secure  general  creditors,  or  the  fact  that  the 
debtor  has  been  declared  a  bankrupt     (Post,  pp.  545,  546.) 

Gases  cited  and  approved:  Belding  v.  Frankland,  8  Lea,  67; 
Donaldson  v.  Farwell,  93  U.  S.,  632;  In  re  Hamilton  Furniture 
Co.  (D.  C),  117  Fed.,  774. 

10.  Same.  Avoided  for  vendee's  fraud,  as  soon  as  learned, 
entitles  seller  to  rescission  and  recbvery  of  the  goods,  even 
after  suggestion  of  Insolvency  of  vendee's  estate;  no  laches. 
Where  the  seller  of  goods,  upon  a  credit  induced  by  the  pur- 
chaser's false  and  fraudulent  representations  as  to  his  solvency, 
promptly  disaffirmed  the  sale  and  brought  petition  to  recover 
possession,  upon  his  first  knowledge  of  the  falsity  of  such 
representations  and  the  insolvency  of  the  estate  of  the  deceased 
purchaser,  obtained  from  the  suggestion  of  the  insolvency  of 
his  estate  by  the  administrator  thereof;  such  seller  is  not 
guilty  of  laches,  and  is  entitled  to  a  recovery,  especially  where 
the  rights  ol  no  innocent  third  parties  have  intervened  or 
attached.     (Post,  p.  546.) 
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the  fraud  of  the  bankrupt  for  the  benefit  of  other  cred- 
itors ;  that  creditors  have  no  right  to  profit  by  the  fraud 
of  the  bankrupt,  to  the  wrong  and  injury  of  those  who 
have  been  deceived  and  defrauded.  The  case  in  which 
this  was  said  is  almost  identical  in  its  facts  with  the 
one  under  consideration,  and  the  vendor  was  allowed  to 
recover  from  the  trustee  in  bankruptcy  the  property 
which  he  had  been  induced  to  sell  and  deliver,  on  a 
credit,  by  the  fraudulent  misrepresentations  of  the  ven- 
dee of  his  financial  condition.  In  re  Hamilton  Furniture 
Co.  (D.  C.).117Fed.,774. 

The  petitioners  are  not  creditors  of  the  insolvent  and 
deceased  debtor.  They  have  disaffirmed  the  contracts 
made  with  him,  and  merely  claim  the  property  which  he 
fraudulently  procured  from  them.  The  rights  of  no  in- 
nocent third  parties  have  intervened  or  attached.  Peti- 
tioners have  been  guilty  of  no  laches,  and  have  not,  since 
the  fraud  was  discovered,  reaffirmed  the  contracts  made 
with  them.  Their  first  knowledge  of  the  falsity  of  the 
representations  made  then,  and  of  the  insolvency  of  the 
deceased,  was  the  suggestion  of  the  insolvency  of  hia 
estate  by  the  complainant.  They  then  promptly  dis- 
affirmed the  sales  made  by  them,  and  brought  their  peti- 
tions in  this  cause,  under  the  orders  of  the  court,  to  re- 
cover possession. 

The  decree  of  the  chancellor,  awarding  them  the 
possession  of  the  property,  as  we  have  above  stated,  is 
correct,  and  must  be  affirmed. 


17  Gates]         DECEMBER  TERM,  1911.  54T 

Motlow  V.  State. 

Lem  Mqtlow  V,  State.* 
(Nashville.    December  Term,  1911.) 

1.  CONSTITUTIONAL  LAW.  Classification  of  police  laws  Is 
permitted  unless  purely  arbitrary  and  without  reasonable 
basis. 

The  proyision  of  the  eighth  section  of  the  first  article  of  our 
State  constitution,  embracing  "the  law  of  the  land"  clause, 
when  read  In  connection  with  the  first  clause  of  the  eighth 
section  of  the  eleventh  article  the  same  constitution,  is  sub- 
stantially the  same  as  that  contained  in  the  second  clause  of 
the  first  section  of  the  fourteenth  amendment  to  the  federal 
constitution,  and  does  not  take  from  the  State  the  power  of 
classification  in  the  ei\actment  of  police  laws,  but  admits  of  the 
exercise  of  a  wide  scope  of  discretion  in  that  regard,  and  avoids 
what  is  done  only  when  it  is  without  any  reasonable  basis,  and. 
therefore,  purely  arbitrary;  for  a  classification  having  some 
reasonable  basis  does  not  ofFend  against  that  provision  merely 
because  it  is  not  made  with  mathematical  nicety,  or  because 
in  practice  it  results  in  some  Inequality.     (Post,  pp,  559,  560.) 

Constitution  cited  and  construed:  State  const.,  art.  1,  sec.  8; 
art  11,  sec.  S,  d.  1;  federal  const,  14th  am.,  sec.  1,  cl.  2. 

Case  cited  and  approved:     Ldndsley  v.  Qas  Co.,  220  U.  S.,  61. 

2.  SAME.  Same.  Presumption  of  facts  sustaining  classifica- 
tion In  police  laws;  burden  on  assailant  of  classification.     - 

When  the  classification  in  a  police  law  is  called  in  question,  or 
asserted  to  be  in  confiict  with  said  constitutional  provisions 
(art  1,  sec.  8,  and  art  11,  sec.  8),  any  state  of  facts  that  can 
be  reasonably  conceived  that  would  sustain  it  will  be  assumed 
to  have  existed  when  the  law  was  enacted;  and  one  assailing 
the  classification  in  such  law  must  bear  the  burden  of  showing 
that  it  does  not  rest  upon  any  reasonable  basis,  but  is  essen- 
tially arbitrary.    (Post,  pp.  559,  560.) 

Citations:      See   under   preceding   headnote. 


•Constitutional  right  to  prohibit  sale  of  intoxicating  liquor,  see 
Bote  in  15  L.  R.  A.  (N.  S.),  908. 
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8.    INTOXICATING  LIQUORS.     Licenses  may  be  Issued  for  their 

sale  for  certain  nonbeverage  purposes. 
Acts  1909,  chs.  13  and  14,  when  construed  in  connection  with 
Acts  1899,  ch.  161,  and  Acts  1909,  chs.  1  and  10,  were  not  in- 
tended as  a  general  withdrawal  of  the  power  to  issue  licenses, 
except  for  the  sale  of  intoxicating  liquors  as  a  beverage,  and 
thereunder  a  license  may  still  be  issued,  under  which  the 
holder  may  sell  intoxicating  liquors  for  medical,  mechanical, 
chemical,  scientific,  and  sacramental  purposes,  and  for  these 
purposes  only     (Post,  pp.  560-562.) 

Acts  cited  and  construed:  Acts  1899,  ch.  161;  Acts  1909,  chs.  1, 
10,  13,  14. 

Cases  cited  and  approved:  Druggist  Cases,  85  Tenn.,  449,  457; 
Kelly  V.  State,  123  Tenn.,  516,  531  et  acq.,  550. 

4.  SAME.  Alcohol  188  proof  Is  an  "intoxicating  liquor,"  In- 
cluded   In   the  statutory   classes   of   Intoxicating   liquors. 

Alcohol  188  proof,  expressly  excepted  from  the  statute  (Acts  1909, 
ch.  10)  which  prohibits  the  manufacture  of  intoxicating  liquors, 
including  all  vinous,  spirituous,  or  malt  liquors,  for  purposes  of 
sale,  is  an  "intoxicating  liquor"  included  within  said  classes, 
and  not  exclusive  thereof.    (Post,  p.  562.) 

Case  cited  and  approved:     Marks  v.  State,  159  Ala.,  71,  83. 

5.  CONSTITUTIONAL  LAW.  Statute  prohibiting  manufacture 
of  intoxicating  liquors  for  sale,  excepting  alcohol  188  proof* 
Is   not   Invalid  for  Its  such   classification. 

The  statute  (Acts  1909,  ch.  10),  which  in  effect  puts  the  manufac- 
turers of  intoxicating  liquors  in  a  separate  class,  by  forbidding 
them  to  manufacture,  for  sale,  any  intoxicating  liquors,  includ- 
ing all  vinous,  spirituous,  or  malt  liquors,  all  of  which  may 
be  sold  for  certain  nonbeverage  purposes,  excepting  the  manu- 
facture of  alcohol  188  proof  for  chemical,  pharmaceutical,  med- 
ical, and  bacteriological  purposes,  has  a  reasonable  tendency 
towards  making  the  other  prohibition  laws  more  effective  by 
diminishing  the  quantity  of  such  liquor  and  making  it  more 
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difficult  and  ezpensiye  to  obtain  the  same,  and  hence  rests 
upon  a  sufficient  ground  for  the  classification.  (Post,  pp.  559» 
662,  S63.) 

Acts  cited  and  construed:     Acts  1909,  ch.  10. 

6.  INTOXICATING  LIQUORS.  Judicial  notice  of  activities  off 
brewers  and  distillers  in  opening  and  maintaining  saloons  to 
sell  their  products. 

It  is  a  matter  of  judicial  knowledge  on  tlie  part  of  the  supreme 
court,  arising  out  of  the  history  of  the  liquor  litigation  in  this 
State,  that  the  breweries  actively  encourage  and  foster  the 
opening  and  maintaining  of  saloons  to  enable  them  to  sell  their 
product,  and  that  distilleries  have  places  where  the  product 
is  stored  for  the  convenience  of  the  market    {Post,  p,  563.) 

7.  CONSTITUTIONAL  LAW.  Statute  prohibiting  manufacture 
of  intoxicating  liquors,  for  sale,  but  excepting  alcohol  188 
proof,  is  not  invalid  for  Its  classification. 

The  statute  (Acts  1909,  ch.  10),  prohibiting  the  manufacture  of 
any  Intoxicating  liquor,  including  all  vinous,  spirituous,  or 
malt  liquors,  for  purposes  of  sale,  but  allowing  the  manufacture 
of  alcohol  of  not  less  than  188  proof  for  chemical,  pharmaceu- 
tical, medical,  and  bacteriological  purposes,  is  not  arbitrary  or 
unreasonable  in  its  classification,  on  account  of  such  exception 
of  alcohol,  since  alcohol  of  188  proof  would  have  far  less  ten- 
dency than  commercial  liquors  to  impair  the  operation  of  the 
prohibition  laws,  and  since  there  is  no  discrimination  except 
as  to  the  grade  of  the  product,  and  no  discrimination  as  against 
the  manufactures  themselves.     (Post,  pp.  563-565.) 

Acts  cited  and  construed:     Acts  1909,  ch.  10. 

8.  SAME.  Same.  Such  statute  does  not  unjustly,  unreasonably, 
and  arbitrarily  discriminate  against  liquor  manufacturers  .In 
this  State  and  in  favor  of  those  In  other  States. 

The  statute  (Acts  1909,  ch.  10)  does  not,  by  its  provisions  stated 
in  the  preceding  headnote,  unjustly,  unreasonably,  and  arbi- 
trarily discriminate  against  liquor  manufacturers  in  this  State 
and  in  favor  of  liquor  manufacturers  in  other  States,  whose 
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products  may  be  sold  here  for  medical  and  other  nonbeverage 
purposes,  through  the  means  of  Interstate  commerce  importa- 
tions into  this  State,  because  the  object  of  the  statute  is  to 
prevent  the  impairment  and  violation  of  the  prohibition  laws, 
and  the  local  manufacturers,  if  not  prohibited,  could  easily 
make  much  more  than  would  be  required  for  such  medical  and 
other  nonbeverage  purposes,  and  it  would  be  expensive  and  dif- 
ficult, if  not  impossible,  to  prevent  sales  of  their  products  in 
violation  and  impafrment  of  the  prohibition  laws.  {Post,  pp. 
665,  567.) 

Acts  cited  and  construed:    Acts  1909,  ch.  10. 

S.  INTERSTATE  COMMERCE.  Importation  of  Intoxicating 
liquors  from  other  States  cannot  be  prohibited  by  the  State; 
failure  to  attempt  It  is  no  discrimination. 
The  State  has  no  power  to  prohibit  the  importations  of  intoxicat- 
ing liquors  from  other  States  or  countries,  as  such  traffic  is 
regulated  wholly  by  federal  law;  and  no  discrimination  can 
be  rightly  charged  on  the  ground  that  the  State  fails  to  act 
on  a  matter  as  to  which  it  has  no  power.    {Post,  pp.  665,  666.) 

10.  INTOXICATING  LIQUORS.  Prohibition  of  their  manufacture 
for  lawful  sale  here  is  within  the  police  power. 
While  it  is  lawful  to  sell,  in  this  State,  intoxicating  liquors  (such 
as  whisky,  brandy,  wine,  beer,  and  ale),  for  medical  and  other 
nonbeverage  purposes,  still  it  is  within  the  police  power  of  the 
State  to  forbid  the  manufacture  of  such  liquors  for  sale.  {Post, 
pp.  566-671.) 

Acts  cited  and  construed:     Acts  1909,  ch.  10. 

Cases  cited  and  approved:  Thellan  v.  Porter,  14  Lea,  622;  Neas 
V.  Borches,  109  Tenn.,  398;  Kidd  v.  Pearson,  128  U.  S.,  19-22; 
Crowley  v.  Christensen,  137  U.  S.,  86,  90,  91,  92;  Lawton  v. 
Steele,  152  U.  S.,  133,  136;  Lemieux  v.  Toung,  211  U.  S.,  489; 
Kidd  V.  Musselman,  217  U.  S.,  461;  Schmidt  v.  Indianapolis,  168 
Ind.,  631. 
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11.  CONSTITUTIONAL  LAW.  Legislative  power  Is  complete  ex- 
cept  as  restrained  by  State  or  federal  constitution. 

The  legislative  power  is  complete,  except  in  the  particulars  in 
which  it  is  restrained  by  the  constitution  of  the  State  or  that 
of  the  Unite!  States.     (Post,  p.  566.) 

12.  SAME.  Same.  Restrictions  in  constitution  must  be  pointed 
out. 

Whoever  would  deny  the  power  of  the  legislature  to  pass  any  act 
on  the  ground  of  constitutional  restrictions  must  be  able  to  put 
his  finger  on  the  clause  in  the  constitution  which  creates  the 
restriction,  or  from  which  there  is  such  necessary  implication; 
(Post,  p.  566.) 

Cases  cited  and  approved:  Demoville  v.  Davidson  Co.,  87  Tenn., 
214;  Stratton  v.  Morris,  89  Tenn.,  497;  Redistricting  Cases,  111 
Tenn.,  234,  291. 

13.  SAME.  Criminal  laws  Involving  life  and  liberty  are  based 
upon  police  power  and  may  Include  manufacture  of  Intoxicat- 
ing liquors. 

The  whole  body  of  the  criminal  law  is  but  a  branch  of  the  police 
power,  under  which  men  and  women  may  be  deprived  of  their 
liberty  and  their  lives,  and  there  is  nothing  in  the  manufacture 
of  whisky  greater  than  these.     {Post,  pp.  571,  572.) 

14.  INTOXICATING  LIQUORS.  Manufacture  and  sale  may  be 
totally  prohibited  by  the  State. 

The  State  has  the  power  to  enact  legislation  totally  prohibiting 
the  manufacture  and  sale  of  intoxicating  liquors.  {Post,  pp. 
572-582.) 

Cases  cited  and  approved:  Druggist  Cases,  85  Tenn.,  458;  Webster 
V.  States  110  Tenn.,  491,  504,  506;  Kelly  v.  Connor,  122  Tenn.» 
339,  374,  375;  Bartemeyer  v.  Iowa,  18  Wall.,  129;  Boston  Beer 
Co.  V.  Massachusetts,  97  U.  S.,  25;  Foster  v.  Kansas,  112  U,  8., 
205;  Mugler  v.  Kansas,  123  U.  S.,  623;  Powell  v.  Pennsylvania. 
127  U.  S.,  678;  Kidd  v.  Pearson,  128  U.  S.,  1;  SchoUenberger 
V.  Pennsylvania,  171  U.  S.,  1;  Dairy  Co.  v.  Ohio,  183  U.  S.,  238» 


552  TENNESSEE  REPORTS.       [125  Tenn. 


Motlow  y.  State. 


246;  State  v.  Durein,  70  Kan.,  1;  Cureton  y.  State,  135  Ga.,  660; 
Sarrig  y.  Commonwealth,  83  Ky.,  327. 

15.  CONSTITUTIONAL  LAW.  Prohibitory  ttatute  Including  in- 
nocent acts  because  of  difflculty  In  separating  the  good  from 
the  bad,  and  fraud,  is  not  unconstitutional. 

A  prohibitory  statute,  passed  under  the  police  power  of  the  State, 
although  it  is  so  broad  as  to  include  within  its  scope  acts 
otherwise  innocent,  but  included  because  of  the  difficulty  of 
separating  the  good  from  the  bad,  and  because  of  the  danger 
of  fraud,  does  not  yiolate  the  proyisions  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States.  iPoBt,  pp. 
582-588.) 

Constitution  (U.  S.)  cited  and  construed:     14th  am. 

Cases  cited  and  approyed:  Booth  y.  Illinois,  184  U.  S.,  425,  428; 
Otis  y.  Parker,  187  U.  S.,  606;  Ah  Sin  y.  Wittman,  198  U.  S., 
500. 

16.  INTOXICATING  LIQUORS.  Manufacture  may  be  totally  pro- 
hiblted,  though  sales  be  permitted  for  certain  nOnbeverage 
purposes. 

Although  it  is  lawful  to  sell  intoxicating  liquors  In  this  State 
for  medical,  mechanical,  and  scientific  purposes,  the  manu- 
facture of  such  articles  in  this  State,  though  in  and  of  itself 
not  immoral,  may  be  prohibited,  because  of  the  great  op- 
portunity afforded  by  the  presence  of  breweries  and  distilleries 
for  aiding  those  whose  purpose  and  desire  to  yiolate  the  laws 
prohibiting  the  sale  of  intoxicating  liquors  as  a  beyerage,  and 
because  of  the  temptation  on  the  part  of  the  brewers  and  dis- 
tillers themselyes  to  encourage  such  ylolatlons  in  order  to 
make  profits      (Post,  pp.   587,  588.) 

See  citations  under  preceding  headnote. 

17.  CONSTITUTIONAL  LAW.  Manufacture  of  Intoxicating 
liquors  for  sale  and  exportation  to  other  States  and  countries 
may  be  prohibited. 
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The  State  legislature  has  the  constitutional  power  to  enact  laws 
prohibiting  the  manufacture  of  intoxicating  liquors  for  sale 
and  exportation  to  other  States  and  countries.  (Post,  pp.  688, 
589.) 

Case  cited  and  approved:    Kidd  v.  Pearson,  128  XT.  8.,  19,  20. 

18.  INTOXICATING  LIQUORS.  Manufacture  for  sale,  but  not 
for  sale  as  a  beverage  in  this  State,  means  for  sale  abroad, 
and  for  nonbeverage   purposes   In  Tennessee. 

The  manufacture  of  intoxicating  liquors  "for  purposes  of  sale," 
but  not  "for  purposes  of  sale  as  a  beverage  within  the  State 
of  Tennessee/'  can  only  mean  thait  the  manufacture  is  for  the 
purpose  of  sale  abroad,  and  also  for  the  purpose  of  sale  in 
Tennessee  for  medical,  mechanical,  and  scientific  purposes. 
(Post,  pp.  588,  589.) 

19.  POLICE  POWER.  Its  scope  and  extent  for  preservation  of 
public  safety,  health,  and  morals  Is  undefined. 

The  police  power  is  a  necessary  power,  inhering  in  every  sov- 
ereignty, for  the  preservation  of  the  public  safety,  the  public 
health,  and  the  public  morals.  It  is  of  vast  and  undefined 
extent,  expanding  and  enlarging  in  the  multiplicity  of  its 
activities  as  exigencies  demanding  its  service  arise  in  the 
development  of  our  complex  civilization.     {Post,  p.  689.) 

20.  SAME.  Function  of  government  solely  for  the  leglslature'a 
Judgment  as  to  its  policy  and  wisdom. 

It  is  a  function  of  government,  solely  within  the  domain  of  the 
legislature,  to  declare  when  the  police  power  shall  be  brought 
into  operation,  for  the  protection  or  advancement  of  the  public 
welfare,  and  to  Judge  of  the  wisdom  and  policy  of  the  law. 
iPo8t,  p.  589.) 

21.  SAME.  Same.  Function  of  courts  to  determine  whether 
statute  tends  to  protect  public  safety,  health,  and  morals, 
and  whether  constitutional. 

In  determining  whether  a  statute  enacted  under  the  police  power, 
and  discriminating  between  particular  classes  of  persons,  is 
reasonable,  the  courts  have  no  power  to  pass  upoli  the  statute 


654  TENNESSEE  REPORTS.       [125  Tenn, 


Motlow  V.  State. 


with  a  view  to  determining  whether  it  was  dictated  by  a  wise 
or  foolish  policy,  or  whether  It  will  ultimately  redound  to  the 
public  good,  or  whether  it  is  contrary  to  natural  Justice  and 
equity,  because  these  are  considerations  solely  for  the  legisla- 
ture; but  the  function  of  the  cburts  is  merely  to  decide  whether 
it  has  any  real  tendency  to  carry  into  effect  the  purposes  de- 
signed, namely,  the  protection  of  the  public  safety,  the  public 
health,  or  the  public  morals,  and  whether  that  is  really  the 
end  had  in  view,  and  whether  the  interests  of  the  public  gen- 
erally, as  distinguished  from  those  of  a  particular  class,  re- 
quired such  interference,  and  whether  the  statute  in  question 
violates  any  provision  of  the  State  or  federeal  constitution. 
(Poat,  pp.  689,  590.) 

22.  SAME.  Same.  Same.  Constitutional  provisions  authorizing 
courts  to  control  legislative  exercise  of  police  power. 

The  constitutional  provisions  authorizing  the  courts  to  assert 
control  over  the  exercise  of  the  police  power  by  the  legislature 
are,  among  others,  article  1,  section  8,  and  article  11,  section  8» 
of  our  State  constitution,  and  the  fourteenth  amendment  to  the 
federal  constitution,  which  are  in  effect  the  same,  and  which 
provide  in  substance  that  no  one  shall  be  deprived  of  Ms  life, 
liberty,  or  property  but  by  due  process  of  law,  or  the  law  of 
the  land,  and  that  no  one  shall  be  deprived  of  the  equal  pro- 
tection of  thi*  laws.     {Post,  p.  690.) 

Constitution  cited  and  construed:  Art.  1,  sec.  8,  and  art.  11„  sec 
8    (State);    14th  am.   (U.   S.). 

23.  CLASSIFICATION  IN  LEGISLATION.  Must  rest  upon  some 
natural  or  reasonable  basis,  and  be  approximately  applicable 
to   all    members   of  tlie   class. 

The  constitutional  provisions  mentioned  in  the  preceding  head- 
note  forbid  that  any  mere  individual  shall  be  singled  out  for 
legislative  action,  but  do  not  deny  the  right  to  the  legislature 
to  make  proper  classifications  for  purposes  of  legislation;  but 
such  classification  must  rest  upon  some  natural  or  reasonable 
basis,  having  some  substantial  relation  to  the  public  welfare. 
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and  the  same  provisions  must  approximately  apply  in  the  same 
way  to  all  the  members  of  the  class.    (Post,  pp,  690,  591,  592.) 

Constitution  cited  and  construed:  Art.  1,  sec.  8,  and  art.  11,  sec. 
8  (State);  14th  am.  (U.  S.). 

Cases  cited  and  approved:  Marr  y.  Bank,  4  Lea,  578,  585;  Leeper 
V.  Siate,  103  Tenn.,  500,  531;  Dayton  v.  Barton,  103  Tenn.,  604; 
Harbison  v.  Iron  Co.,  103  Tenn.,  421;  Webster  v.  State,  110 
Tenn.,  491,  504,  506;  Samuelson  v.  State,  116  Tenn.,  470;  Morri- 
son y.  State,  116  Tenn.,  534;  Malone  v.  Williams,  118  Tenn., 
390;  State  v.  MiU  Co.,  123  Tenn.,  399;  Tick  Wo  v.  Hopkins, 
118  U.  S.,  356;  Mugler  v.  Kansas,  123  U.  S.,  623;  Lawton  v. 
Steele,  152  U.  S.,  133;  Railroad  v.  Ellis,  165  U.  S.,  150; 
Holden  v.  Hardy,  169  U.  S.,  366;  Otis  v.  Parker,  187  U.  S., 
606,  608;  Railroad  v.  May,  194  U.  S.,  267,  269,  270;  Dobbins 
V.  Los  Angeles,  195  U.  S.,  223,  236,  237;  Reduction  Co.  v. 
Reduction  Works,  199  U.  S.,  306,  318,  319. 

24.  SAME.  Same.  Reasonableness  thereof  embraces  proper 
classification. 
The  doctrine  of  reasonableness  in  classification  In  legislation 
embraces,  as  a  part  thereof,  the  subject  of  proper  classifica- 
tion, as  indicated  in  the  preceding  headnote,  and  the  two  sub- 
jects cannot  be  clearly  separated  in  the  authorities;  but  the 
cases  cited  hereunder  may  be  regarded  as  being  especially  in- 
teresting upon  this  particular  phase  of  the  inquiry.  (Post,  pp. 
591,  592.) 

Cases  cited  and  approved:  Stratton  v.  Morris,  89  Tenn.,  497; 
Dugger  V.  Insurance  Co.,  95  Tenn.,  245;  Debardelaben  v.  State, 
99  Tenn.,  649;  Railroad  v.  Harris,  99  Tenn.,  684;  Malone  v. 
Williams,  118  Tenn.,  390;  Ledgerwood  v.  Pitts,  122  Tenn.,  570; 
State  V.  Railroad,  124  Tenn.,  1;  State,  ex  rel.,  v.  Powers,  124 
Tenn.,  553;  Tick  Wo  v.  Hopkins,  118  U.  S.,  356;  Railroad  v. 
Ellis,  165  U.  S.,  150;  Holden  v.  Hardy,  169  U.  S.,  366;  Magoun 
V.  Bank,  170  U.  S.,  293-296;  Connolly  v.  Pipe  Co.,  184  U.  S., 
540,  559,  560;  Railroad  v.  May,  194  U.  S.,  267,  269,  270;  Railroad 
V.  McGuire,  219  U.  S.,  649,  565. 
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26.  SAME.  Reasonableness  thereof  has  a  wider  scope  in  munic- 
ipal ordinances  than  In  State  legislation  under  police  power. 
In  cases  Involylng  municipal  ordinances,  the  doctrine  of  reason- 
ableness in  classification  has  a  wider  scope  than  in  cases  of 
classification  in  State  legislation  under  the  police  power, 
because  such  ordinances  must  be  tested,  not  only  by  the  con- 
stitution, but  also  by  the  statutes  of  the  State,  an^  by  the 
common  law      (Postf  p,  691,  592.) 

Cases  cited  and  approved:  Maxwell  y.  Jonesboro,  11  Heis.,  257; 
Ward  V.  Mayor,  8  Bax.,  228;  Grills  v.  Mayor,  8  Bax.,  247;  New- 
born y.  McCann,.  106  Tenn.,  159;  Tick  Wo  y.  Hopkins,  118 
U.  S.,  356. 

26.  CONSTITUTIONAL  LAW.  Exemption  of  manufactured 
articles  from  taxation  does  not  prevent  police  legislation  pro- 
hibiting the  manufacture  of  Intoxicating  liquors. 

The  statute  (Acts  1909,  ch.  10),  which  in  effect  puts  the  manu- 
facturers of  intoxicating  liquors  in  a  separate  class,  by  for- 
bidding them  to  manufacture,  for  sale,  any  intoxicating  liquors, 
except  alcohol  188  proof,  does  not  ylolate  the  oonstitutional 
proylsion  (art.  2,  sec.  30)  that  "No  article  manufactured  of  the 
produce  of  this  State  shall  be  taxed  otherwise  than  to  pay 
inspection  fees,"  because  the  State  did  not,  by  the  granting 
of  the  tax  exemption,  and  thereby  encouraging  the  manufacture 
of  intoxicating  liquors.  Impliedly  surrender  its  police  power, 
the  ultimate  means  of  self-preseryation,  so  as  to  preyent  the 
enactment  of  legislation  prohibiting  such  manufacture.  {Post, 
pp.  559,  593,  594.) 

Constitution  cited  and  construed:     Art.  2,  sec  30. 

27.  JUDICIAL  NOTICE.  None  that  Intoxicating  liquors  are 
manufactured  out  of  the  produce  of  this  State. 

The  supreme  court  cannot  take  judicial  notice  that  a  manufacturer 
of  intoxicating  liquors  confined  himself,  in  respect  to  the  raw 
materials  used,  to  the  produce  of  this  State,  or  eyen  that  he 
uses  any  such  raw  material  of  the  produce  of  this  State.  iPaat^ 
p,  593.) 

Constitution  cited  and  construed:     Art.  2,  sec.  80. 
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FROM  MOORE. 


Appeal  from  the  Circuit  Court  of  Moore  County. — 
EwiN  L.  Davis,  Judge. 

Cabteb,  Lamb  &  Lamb,  Pabks  &  Bean,  and  Fbank 
P.  Bond,  for  Motlow. 

Attobney-Qenbbal  Cates,  for  State. 


Mb  Justice  Neil  delivered  the  opinion  of  the  Court 

The  indictment  in  the  present  case  charges  that  Lem 
Motlow,  on  the  25th  day  of  May,  1911,  in  Moore  county, 
this  State,  unlawfully  operated  a  whisky  distillery,  "and 
did  then  and  there  distill  and  manufacture  spirituous, 
vinous,  malt,  and  intoxicating  liquors  for  the  purpose 
of  sale,  contrary  to  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the 
State.''  There  was  a  motion  to  quash  the  indictment, 
but  as  the  same  questions  were  made  on  the  trial,  we 
shall  pass  these  without  further  notice. 
The  agreement  as  to  the  evidence  was  as  follows : 
That  the  defendant,  Lem  Motlow,  on  the  25th  day 
of  May,  1911,  was  the  proprietor  of  the  Jack  Daniels 
distillery,  located  in  Moore  county,  this  State,  and  on 
that  day  manufactured  375  gallons  of  intoxicating 
liquors — that  is  to  say,  whisky  100  proof — for  purposes 
of  sale;  "but,"  continues  the  agreement,  "said  whisky 
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was  not  made  for  purposes  of  sale  as  a  beverage  within 
the  State  of  Tennessee." 

The  defendant  was  convicted,  and  sentenced  to  pay  a 
fine  of  |250,  and  to  confinement  in  the  county  jail  for  a 
period  of  ninety  days,  and  to  pay  the  costs  of  the  pro- 
ceeding.   He  thereupon  made  a  motion  for  new  trial, 
which  was  overruled,  and  he  then  appealed  to  this  court. 

The  act  on  which  the  prosecution  was  based  is  chap- 
ter 10  of  the  Acts  of  1909,  which  is  as  follows: 
"An  act  to  prohibit  the  manufacture  in  this  State  of 
intoxicating  liquors  for  the  purpose  of  sale. 

"Section  1.  Be  it  enacted  by  the  general  assembly  of 
the  State  of  Tennesseee,  that  it  shall  not  hereafter  be 
lawful  for  any  person  or  persons  to  manufacture  in 
this  State,  for  purposes  of  sale,  any  intoxicating  liquor, 
including  all  vinous,  spirituous,  or  malt  liquors,  and  that 
any  one  violating  the  provisions  of  this  act  shall  be  guil- 
ty of  a  misdemeanor,  and,  upon  conviction,  shall  be 
punished  by  a  fine,  for  each  offense,  of  not  less  than  |250 
nor  more  than  |1,000  and  imprisonment  for  a  period 
of  not  less  than  ninety  days  nor  more  than  twelve 
months;  provided,  this  section  shall  not  be  so  construed 
as  to  prohibit  the  manufacture  of  alcohol  of  not  less  than 
188  proof  for  chemical,  pharmaceutical,  medical,  and 
bacteriological  purposes. 

"Sec.  2.  Be  it  further  enacted,  that  the  grand  juries 
of  this  State  shall  have  and  exercise  inquisitorial  power 
in  respect  to  violations  of  this  act,  and  it  shall  be  the 
duty  of  the  circuit  and  criminal  judges  of  the  State  to 
give  the  same  in  charge  to  them. 
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"Sec.  3.  Be  it  further  enacted,  that  all  laws  in  conflict 
with  this  act  be,  and  the  same  are  hereby,  repealed. 

"Sec.  4.  Be  it  further  enacted,  that  this  act  shall  take 
efifect  from  and  after  January  1,  1910,  the  public  wel- 
fare requiring  it." 

This  act  was  passed  over  the  veto  of  the  governor  on 
February  4,  1909. 

What  the  act  in  question  has  done  is  simply  to  put  in- 
to a  separate  class  the  manufacturers  of  intoxicating 
liquors,  and  forbid  them  to  make  for  sale  any  such 
liquors,  except  alcohol  188  proof. 

Was  the  creation  of  such  a  class  an  arbitrary  act,  or 
is  there  any  reason  by  which  it  can  be  justified?  The 
principles  on  which  the  inquiry  should  be  conducted 
are  those  laid  down  in  a  very  recent  opinion  of  the  su- 
preme court  of  the  United  States,  in  lAndsley  v.  Natural 
Varbanic  Oas  Co.,  220  U.  S.,  61,  31  Sup.  Ct.,  337,  55  K 
Ed.,  369:  "(1)  The  equal  protection  clause  of  the  four- 
teenth amendment  does  not  take  from  the  State 
the  power  to  classify  in  the  adoption  of  police  laws, 
but  admits  of  the  exercise  of  a  wide  scope  of  dis- 
cretion in  that  r^ard,  and  avoids  what  is  done  only 
when  it  is  without  any  reasonable  basis,  and  therefore 
it  is  purely  arbitrary.  (2)  A  classification  having 
some  reasonable  basis  does  not  offend  against  that  clause 
merely  because  it  is  not  made  with  mathematical  nicety, 
or  because  in  practice  it  results  in  some  inequality.  (3) 
When  the  classification  in  such  a  law  is  called  in  ques- 
tion, if  any  state  of  facts  reasonably  can  be  conceived 
that  would  sustain  it,  the  existence  of  that  state  of  facta 
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at  the  time  the  law  was  enacted  must  be  assumed.  (4) 
One  who  assails  the  classification  in  such  a  law  must 
carry  the  burden  of  showing  that  it  does  not  rest  upon 
any  reasonable  basis,  but  is  essentially  arbitrary."  The 
same  rules  must  apply  in  disposing  of  a  question  aris- 
ing under  article  1,  section  8,  of  our  constitution  of  1870, 
embracing  the  "law  of  the  land"  clause,  because  its  pro- 
visions are  in  this  regard,  taken  in  connection  with  the 
first  clause  of  section  8  of  article  11,  substantially  the 
same  as  those  contained  in  the  second  clause  of  the  first 
section  of  the  fourteenth  amendment  to  the  federal  con- 
stitution. 

At  the  time  the  act  waa  passed,  the  situation  in  Ten- 
nessee was  this :  Sundry  statutes  had  been  passed,  known 
as  "four-mile  laws,"  which  had  made  it  unlawful  to  sell 
intoxicating  liquors  as  a  beverage  anywhere  in  the  State 
within  four  miles  of  a  schoolhouse,  whether  the  school 
was  in  session  at  the  date  of  the  sale  or  not.  These  acts 
made  it  unlawful  to  sell  intoxicating  liquors  anywhere 
in  this  State  as  a  beverage,  since  there  was  no  point  that 
was  not  within  four  miles  of  a  schoolhouse.  The  last 
of  these  acts  (chapter  1,  Acts  of  1909)  was  passed  Jan- 
uary 23,  1909,  and  went  into  effect  July  1,  1909,  and 
made  the  series  of  four-mile  laws  complete.  Further- 
more, by  Acts  of  1899,  ch.  161,  it  had  been  made  unlaw- 
ful to  sell  intoxicating  liquors  anywhere  in  Tennessee 
for  any  purpose  without  a  license.  No  license  could 
be  issued  which  would  giv«  authority  to  violate  the  four- 
mile  law.  Therefore  no  license  could  be  issued  for  the 
sale  of  intoxicating  liquors  at  any  point  in  Tennessee* 
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unless  for  sale  for  nonbeverage  purposes;  that  is,  for 
medical,  mechanical,  chemical,  or  scientific  purposes, 
and  wine  for  sacramental  use.  These  laws  are  reviewed 
in  Kelly  v.  State^  123  Tenn.,  516  (and  see  particularly 
page  531  et  aeq.  and  page  550),  132  8.  W.,  193.  I  am  of 
the  opinion,  however,  that  the  right  to  issue  licenses 
for  the  latter  purpose  lasted  only  until  July  1,  1909, 
because  on  February  5,  1909,  chapters  13  and  14  of  the 
Acts  of  that  year  were  passed,  which  forbade  the  issu- 
ance of  licenses  to  run  for  any  longer  date  than  July 
1,  1909.  After  that  date,  as  I  think,  no  license  for  any 
purpose  could  be  issued,  and  prohibition  was  complete 
in  the  State.  My  opinion  is  that  these  laws  should  all 
be  construed  together,  or  in  pari  materia^  including 
Acts  of  1899,  ch.  161.  So  construing  them,  it  is  evident, 
as  I  think,  that  the  purpose  of  the  legislature  was  that 
no  intoxicating  liquors  should  be  sold  at  all,  except  al- 
cohol 188  proof,  and  this  only  for  chemical,  medical, 
pharmaceutical,  and  bacteriological  puri)oses,  for  the 
sale  of  which  no  license  was  required;  the  statute  giv- 
ing by  implication  the  authority  to  sell.  I  think  the 
legislature  must  be  considered  as  having  had  in  mind 
chapters  13  and  14  when  chapter  10  at  the  same  session 
was  passed;  these  three  acts,  with  chapter  1,  Acts  of 
1909,  being  all  of  a  piece,  chapter  10  having  been  passed 
likewise  on  February  4,  1909,  and  chapters  13  and  14 
on  February  5th,  but  chapter  10  by  its  terms  not  tak- 
ing effect  until  January  1,  1910.  So  that  when  chap- 
ter 10  went  into  effect,  no  license  could  be  issued  for 
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any  purpose,  and  nothing  in  the  form  of  intoxicating 
liquors  could  be  sold,  except  alcohol  188  proof,  and  that 
only  for  the  purposes  mentioned  in  the  act  itself.  Per- 
haps, however,  considering  Acts  of  1899,  ch.  161,  in 
connection  with  the  act  of  1885,  construed  in  the  Drug- 
gist Cases,  85  Tenn.,  449,  457,  3  S.  W.,  490,  druggists 
may  yet  sell  wine  for  sacramental  purposes  without  any 
license  other  than  a  druggist's  license. 

However,  the  majority  of  the  court  are  of  the  opinion 
that  chapters  13  and  14  of  the  Acts  of  1909  were  not  in- 
tended as  a  general  withdrawal  of  the  power  to  issue 
licenses  except  for  sale  of  intoxicating  liquors  as  a 
beverage,  and  that  a  license  may  still  be  issued,  under 
which  the  holders  may  sell  intoxicating  liquors  for  med- 
ical, mechanical,  chemical,  scientific,  and  sacramental 
purposes,  and  for  these  purposes  only.  The  majority 
are  of  the  opinion  that  alcohol  of  188  proof,  referred 
to  in  chapter  10,  Acts  of  1909,  is  an  intoxicating  liquor 
{Marks  v.  State,  159  Ala.,  71,  83,  48  South.,  864, 133  Am. 
St.  Rep.,  20,  and  cases  cited),  included  within  the  classes 
just  mentioned,  and  not  exclusive  thereof. 

Now,  did  chapter  10  have  any  reasonable  tendency 
towards  making  effective  the  prohibition  laws  referred 
to?  Or,  to  state  the  question  differently,  would  brew- 
eries and  distilleries  operating  in  this  State,  producing 
thousands  of  gallons  of  beer  and  whisky  and  brandy 
every  year,  make  it  easier  for  those  desiring  to  violate 
the  prohibition  laws  to  find  the  means  of  accomplishing 
that  result?  If  these  factories  stopped,  would  it  be  more 
difficult  and  more  exi)ensive  for  persons  desiring  such 
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beverages  for  sale  to  obtain  them?  There  is  only  one 
possible  answer  to  these  questions,  and  that  is  so  ob- 
vious that  it  is  unnecessary  to  state  it  in  terms.  If  it 
be  true,  then,  that  the  producing  of  so  much  intoxicat- 
ing liquor  in  the  State  would  make  it  more  dijficult  to 
maintain  the  prohibition  laws,  and  the  ceasing  of  the 
manufacture  would  tend  to  make  it  easier  to  maintain 
these  laws,  then  there  was  ample  ground  for  the  classi- 
fication. Moreover,  it  is  a  matter  of  judicial  knowl- 
edge on  the  part  ot  the  court,  arising  out  of  the  history 
of  this  class  of  litigation  in  the  State,  that  the  brewer- 
ies actively  encourage  and  foster  the  opening  and  main- 
taining  of  saloons  to  enable  them  to  sell  their  product, 
and  that  distilleries  have  places  where  the  product  is 
stored  for  the  convenience  of  the  market. 

The  conclusion  as  to  the  reasonableness  of  the  act  is 
not  lessened  in  force  by  the  construction  placed  on  the 
acts  by  the  majority  of  the  court,  to  the  effect  that  li- 
censes may  still  be  issued  for  the  sale  of  intoxicating 
liquors  for  nonbeverage  purposes,  because  it  would  still 
be  true  that  the  suppression  of  the  home  manufacture  of 
such  liquors  would  make  it  easier  to  maintain  the  pro- 
hibition laws. 

But  it  is  said  the  classification  is  arbitrary,  because 
the  statute  excepts  the  manufacture  of  alcohol  of  188 
proof  and  forbids  the  manufacture  of  all  other  kinds  of 
intoxicating  liquors.  It  is  not  arbitrary  or  unreason- 
able, because  alcohol  of  the  high  proof  mentioned  could 
be  made  potable  only  by  dilution  with  water,  and  then 
could  not  have  the  palatable  qualities  of  commercial 
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whisky,  brandy,  wine,  or  beer,  and  hence  would  have 
far  less  tendency  to  impair  the  operation  of  the  prohi- 
bition laws.  Again,  there  is  nothing  in  the  record  to  in- 
dicate that  the  machinery  which  manufactures  whisky 
and  brandy,  and  even  beer,  would  not  be  efflcajcious  like- 
wise for  the  making  of  alcohol  188  proof,  and  there 
would  be  no  discrimination  against  the  manufacture  as 
such,  but  only  as  to  grades  of  the  product.  If  there 
would  be  such  discrimination  against  the  manufactur- 
ers themselTies,  if  there  is  anything  in  the  point,  the  bur- 
den would  be  upon  defendant  to  show  it,  and  it  has  not 
been  shown. 

It  is  said  that  defendant,  as  the  manufacturer  of  a 
product  suitable  for  medical,  mechanical,  chemical,  and 
scientific  purposes,  stands  in  the  position  of  any  other 
manufacturer  producing  a  lawful  product,  and  that  a 
law  which  permits  other  manufacturers  to  produce  their 
lawful  product,  and  forbids  him  to  produce  his  lawful 
product,  is  arbitrary  and  unreasonable.  This  would 
be  a  sound  view,  we  think,  if  there  was  a  discrimination 
between  manufacturers  of  the  same  product.  But  there 
is  no  such  discrimination.  No  one  is  permitted  to  man- 
ufacture in  this  State  whisky,  brandy,  wine,  ale,  beer, 
or  other  intoxicating  drink  for  sale,  except  alcohol  188 
proof,  and  all  are  permitted  to  manufacture  that.  Of 
course,  the  argument  could  not  be  made,  nor  was  it  in- 
tended to  be  made,  that,  because  there  was  no  restric- 
tion upon  the  manufacture  of  cotton  goods,  or  agricul- 
tural implements,  therefore  there  could  be  none  on  the 
manufacture  of  intoxicating  liquors.     This  latter  has 
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been  the  subject  of  special  police  regulation  for  a  long 
period  of  time. 

It  is  said  there  is  a  discrimination  in  favor  of  the 
manufactui'ers  of  other  States,  because  they  are  per- 
mitted  to  sell  their  product  in  this  State  for  medical 
purposes,  when  the  local  manufacturer  cannot.  Stated 
differently,  the  point  is  that  the  druggist,  say  in  this 
State,  desiring  to  sell  for  medical  purposes,  may  pur- 
chase the  goods  in  other  States  and  bring  them  here. 
Therefore  it  is  unjust,  unreasonable,  and  arbitrary  to 
forbid  the  local  manufacturer  to  make  the  liquor  and 
sell  to  the  druggist.  This  argument  overlooks  the  car- 
dinal point,  already  mentioned,  that  the  local  manufac- 
turer could  easily  make  vastly  more  than  would*  be  re- 
quired for  such  purposes,  and  the  means  of  detection 
would  be  extremely  difficult,  and  the  watching  would  be 
expensive,  and  with  every  safeguard  it  would  be  imi)Os- 
sible  to  prevent  his  selling  in  such  a  way  as  to  impair 
the  prohibition  laws;  while  the  foreign  manufacturer 
is  far  away,  the  local  druggists  are  few  in  number  and 
widely  scattered  that  could  afford  to  pay  the  large 
license  fee  to  sell  the  small  amount  of  goods  they  could 
sell  for  medical  and  other  nonbeverage  purposes,  and 
under  federal  law  every  gallon  could  be  noted  and  known 
as  shipped  in  by  express  or  freight,  because  the  pack- 
age would  have  to  be  marked  with  name  and  contents. 
In  addition,  the  State  has  no  power  to  prohibit  importa- 
tions from  other  States  or  countries.  That  is  regulated 
wholly  by  federal  law.    No  discrimination  can  be  rightly 
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charged  on  the  ground  that  the  State  fails  to  act  on  a 
matter  as  (o  which  it  has  no  power. 

It  is  said  that  "it  is  not  within  the  police  power  of  the 
legislative  department  of  the  State  government  to  de- 
clare the  doing  of  a  lawful  act,  with  the  intent  of  doing 
another  lawful  act,  a  crime,"  by  which  it  is  meant  to 
say  that,  inasmuch  as  it  is  lawful  to  sell,  in  this  State, 
intoxicating  liquors;  such  as  whisky,  brandy,  wine,  beer, 
and  ale,  for  medical  and  other  nonbeverage  purposes, 
it  cannot  be  otherwise  than  unconstitutional  for  the 
legislature  to  forbid  the  manufacture  of  these  liquors 
for  sale.  The  conclusion  by  no  means  follows.  With 
the  same  reason  it  might  be  said  that,  inasmuch  as  it 
is  lawful  in  this  State  to  sell  liquors  to  buyers  in  a  for- 
eign State,  it  would  be  unconstitutional  to  forbid  its 
manufacture  here;  but  in  Kidd  v.  Pearson^  128  U.  S., 
19-22,  9  Sup.  Ct.,  6,  32  L.  Ed.,  346,  this  precise  point 
was  held  contrary-  to  plaintiff  in  error's  contention. 

Moreover,  the  legislature  has  all  the  power  that  the 
people  themselves  have — that  is,  complete  legislative 
power — except  in  the  particulars  in  which  that  power 
is  restrained  by  the  constitution  of  the  State  or  of  the 
United  States.  Whoever  would  deny  the  power  of  the 
legislature  to  pass  any  act  on  the  ground  of  constitu- 
tional restrictions  must  be  able  to  put  his  finger  on  the 
chiuse  in  the  constitution  which  creates  the  restrictioii 
(Denwmlle  v.  Davidson  County,  87  Tenn.,  214, 10  S.  W., 
353;  Stratton  Claimants  v.  Morris  Claimants^  89  Tenn., 
497,  15  S.  W.,  87,  12  L.  R.  A.,  70),  or  from  which  there 
is  such  necessary  implication  ( The  Redistricting  Ca^s, 
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xll  Tenn.,  234,  291,  80  S.  W.,  750).  There  is  no  such 
provision.  Grant  that  whisky,  brandy,  and  the  like  are 
useful  liquors  for  medical  and  other  nonbeverage  pur- 
poses. It  is  also  true  that  the  evil  which  flows  from 
their  use  as  a  beverage  overwhelmingly  outweighs  the 
good  service  they  perform  as  medical  and  other  non- 
beverage  agents.  And  although  their  deleterious  effects 
are  so  widespread  and  so  well  knowm,  it  has  been  found 
almost  impossible  for  the  governing  agencies  of  the 
State  to  restrain  their  unlawful  use.  Without  doubt 
the  presence  of  a  distillery  or  a  brewery  in  a  city  or 
community  would  in  every  instance  make  it  more  diffi- 
cult for  the  authorities  to  maintain  the  State's  prohibi- 
tion laws,  while  the  absence  of  such  a  business  would 
make  it  correspondingly  easier.  Indeed,  we  believe  it 
practically  impossible  to  sustain  these  laws  without  the 
abolition  of  the  breweries  and  distilleries.  Now,  the 
argument  is  that  the  State  cannot  constitutionally  use 
this  great  aid  to  the  maintenance  of  its  policy  because 
it  is  lawful  to  sell  the  small  amount  of  whisky  and 
brandy  needed  for  medical  and  other  nonbeverage  pur- 
poses. This  argument  does  not  consider  the  wants  of 
the  people  to  be  served,  because  it  is  conceded,  and  can- 
not be  denied,  that  all  intoxicating  liquors  needed  for 
such  purpose  can  be  readily  procured  abroad,  to  say 
nothing  of  the  reservation  in  the  act  as  to  the  manufac- 
ture of  alcohol  188  proof,  which  we  must  treat  as  being 
adapted  to  the  purpose,  since  no  evidence  is  adduced  to 
the  contrary.  The  objection,  then,  is  based,  and  can  be 
based,  only  upon  the  proposition  that  the  manufacture 
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of  such  goods  is  a  right  of  property,  and  that  a  right  of 
property  cannot  be  destroyed  under  the  police  power  of 
the  State. 

It  has  been  decided  in  this  State  that  a  house  may  be 
pulled  down  and  destroyed  despite  the  owner^s  objection, 
because  it  is,  from  its  condition,  dangerous  to  the  health 
and  safety  of  the  people.  TheUan  v.  Porter,  14  Lea, 
622,  52  Am.  Rep.,  173.  It  is  a  matter  of  common  expe- 
rience that  walls  are  ordered  thrown  down  when  deemed 
in  an  unsafe  condition  after  a  fire,  and  that  houses  are 
destroyed  to  prevent  the  spread  of  a  conflagration.  To 
this  head  are  also  to  be  referred  the  laws  prohibiting 
the  making  or  mending  of  burglars'  tools,  and  authoriz- 
ing their  seizure  and  destruction,  and  generally  of  things 
specifically  designed  for  the  commission  of  crime;  also 
laws  taxing  dogs,  requiring  their  registration,  or  re- 
quiring them  to  wear  collars  or  muzzles,  and  authorizing 
their  destruction  if  found  running  at  large  in  Tiolation 
of  the  law;  also  laws  forbidding  the  carrying  of  con- 
cealed deadly  weapons.  Laivton  v.  Steele,  152  U.  S.,  133, 
136, 14  Sup.  Ct.,  499,  38  L.  Ed.,  385 ;  Black,  Const.  Law, 
sec.  155.  For  the  preservation  of  the  public  morals,  it 
has  been  held  that  the  legislature  may  prohibit  the  pub- 
lication, exhibition,  or  sale  of  obscene  books  or  pictures ; 
that  it  may  also  prohibit  the  keeping  of  gaming  tables, 
or  other  gambling  devices,  and  provide  for  their  seizure 
and  destruction;  that  it  may  prohibit  dealings  on  the 
stock  exchange  on  margins,  or  the  purchase  and  sale  of 
^^optiontf'  or  "futures;"  that  it  may  prohibit  lotteries 
and  gift  enterprises.    Black,  Const.  Law,  sec.  155,  pp. 
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397,  398.  On  the  same  ground,  and  particularly  to 
prevent  fraud,  it  has  been  held  that  the  legislature  can 
forbid  the  sales  of  stocks  of  merchandise  in  bulk,  i^ith- 
out  first  making  an  inventory  and  giving  notice  to  all 
creditors.  Neas  v.  Borches,  109  Tenn.,  398,  71  8.  W.,  50, 
97  Am.  St.  Bep.,  851 ;  Lemieux  v.  Young,  211  U.  S.,  489, 
29  Sup.  Ct.,  174,  53  L.  Ed.,  295 ;  Kidd  v.  Musselman,  217 
U.  S.,  461,  30  Sup.  Ct,  606,  54  L.  Ed.,  839.  For  the 
preservation  of  the  public  health  it  has  been  held  that 
the.  draining  of  swamp  lands  may  be  enforced,  a  well 
may  be  required  to  be  filled  up,  a  rice  crop  within  the 
limits  of  a  city  may  be  destroyed,  animals  aflfected  with 
contagious  disease  may  be  excluded  from  the  State,  and 
those  within  the  State  may  be  destroyed,  and  infected 
clothing  may  be  burned.  Black,  Const.  Law,  399,  400. 
Yet  it  is  contended  that  the  property  right  invoh^ed  in 
the  manufacture  of  whisky,  brandy,  and  beer,  which 
affect  the  public  safety  more  than  war,  the  public  health 
more  than  pestilence,  and  the  public  morals  more  than 
any  other  agency  known  to  man,  cannot  be  destroyed^ 
under  the  police  power. 

In  Schmidt  v.  IndianapoUSy  168  Ind.,  631,  80  N.  E.^ 
632,  14  L,  R.  A.  (N.  S.),  787,  120  Am.  St.  Rep.,  385, 
it  is  said:  "The  evils  which  attend  and  inhere  in  the 
business  of  handling  and  selling  intoxicating  liquors  are 
universally  recognized,  and  the  danger  therefrom  to  the 
peace  and  good  order  of  the  community  everywhere  ne- 
cessitates the  exercise  of  the  police  power  The  theory 
of  the  legislation  upon  this  subject  is  that  the  businessr 
is  one  which  requires  restraint  because  it  is  harmful  to 
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society,  and  the  license  fee  is  exacted  for  the  purpose 
of  restraining  the  business.  This  necessity  for  regula- 
tion and  restriction  in  the  interest  of  peace  and  good 
order,  and  for  the  promotion  of  public  morals,  as  al- 
ready said,  distinguishes  the  liquor  business  from  use- 
ful and  hormless  occupations.  It  is  well  settled  that 
the  legislative  pov/er  to  deal  with  this  subject,  whether 
it  be  to  license,  regulate,  restrain,  or  prohibit  the  sale 
of  such  liquors,  is  unlimited.  All  such  restrictive  meas- 
ures, taken  either  by  the  State  or  by  virtue  Of  authority 
delegated  to  municipalities,  are  upheld  as  a  proper  exer- 
cise of  the  police  power." 

In  Crowley  v.  Christensen,  137  U.  S.,  86,  90,  91,  and 
92,  11  Sup.  Ct,  13,  15,  34  L.  Ed.,  620,  it  is  said:  "It 
is  urged  that,  as  the  liquors  are  used  as  a  beverage,  and 
the  injury  following  them,  if  taken  in  excess,  is  volun- 
tarily inflicted  and  is  confined  to  the  party  oflfending, 
their  sale  should  be  without  restrictions;  the  contention 
being  that  what  a  man  shall  drink,  equally  with  what 
he  shall  eat,  is  not  properly  matter  for  legislation  There 
is  in  this  position  an  assumption '  of  a  fact  which  does 
not  exist,  that  when  the  liquors  are  taken  in  excess  the 
injuries  are  confined  to  the  party  offending.  The  injury, 
it  is  true,  first  falls  upon  him  in  his  health,  which  the 
habit  undermines ;  in  his  morals,  which  it  weakens ;  and 
in  the  self  abasement,  which  it  creates.  But,  as  it  leads 
to  neglect  of  business  and  waste  of  property  and  general 
demoralization,  it  affects  those  who  are  immediately 
connected  with  and  dependent  upon  him.  By  the  gen- 
eral concurrence  of  opinion  of  every  civilized  and  Chris- 
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tian  community,  there  are  few  sources  of  crime  and  mis- 
ery to  society  equal  to  the  dramshop,  where  intoxicat- 
ing liquors,  in  small  quantities,  to  be  drunk  at  the  time, 
are  sold  indiscriminately  to  all  parties  applying.  The 
statistics  of  every  State  show  a  greater  amount  of  crime 
and  misery  attributable  to  the  use  of  ardent  spirits  ob- 
tained at  these  retail  liquor  saloons  than  to  any  other 
source.  The  sale  of  such  liquors  in  this  way  has  there- 
fore been,  at  all  times,  by  the  courts  of  every  State,  con- 
sidered as  the  proper  subject  of  legislative  regulation. 
Not  only  may  a  license  be  exacted  from  the  keeper  of 
the  saloon  before  a  glass  of  his  liquors  can  be  thus  dis- 
posed of ,  but  restrictions  may  be  imposed  as  to  the  class 
of  persons  to  whom  they  may  be  sold,  and  the  hours  of 
the  day,  and  the  days  of  the  week,  on  which  the  saloons 
may  be  opened.  Their  sale  in  that  form  may  be  abso- 
lutely prohibited.  It  is  a  question  of  public  expediency 
and  public  morality,  and  not  of  federal  law.  The  police 
power  of  the  State  is  fully  competent  to  regulate  the 
business — ^to  mitigate  its  evils  or  to  suppress  it  entirely. 
There  is  no  inherent  right  in  a  citizen  to  thus  sell  in- 
toxicating liquors  by  retail.  It  is  not  a  privilege  of  a 
citizen  of  the  State  or  of  a  citizen  of  the  United  States. 
As  it  is  a  business  attended  with  danger  to  the  commu- 
nity, it  may,  as  already  said,  be  entirely  prohibited,  or 
be  permitted  undei*  such  conditions  as  will  limit  to  the 
utmost  its  evils.'' 

The  whole  body  of  the  criminal  law  is  but  a  branch 
of  this  i)Ower.  Under  this,  not  only  may  men,  and  even 
women,  be  restrained  of  their  liberty,  because  the  safety 
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of  the  public  requires  their  incarceration,  but  for  the 
same  reason  their  lives  may  be  declared  forfeit  and  taken 
from  them.  What  is  there  in  the  manufacture  of  whisky 
that  is  greater  than  these  things? 

We  are  referred,  however,  to  the  opinion  of  certain 
text-writers,  particularly  that  of  Mr.  Tiedeman.  This 
writer  says,  in  language  which  is  quoted  in  the  brief: 
^^It  is  not  enough  that  the  thing  may  become  harmful 
when  put  to  a  wrong  use.  It  must  be  in  itself  harmful 
and  incapable  of  a  harmless  use."  We  take  issue  on 
this  statement  of  the  doctrine.  It  is  directly  in  the 
teeth  of  Powell  v.  Pennsylvania^  127  U.  S.,  678,  8  Sup. 
Ct.,"992,  1257,  32  L.  Ed.,  253,  the  oleomargarine  case; 
but,  aside  from  this,  it  is  not  sound  in  principle.  Not- 
withstanding the  lact  that  an  article  is  useful,  its  harm- 
fulness  to  the  public  generally  may  be  so  great  and  wide- 
spread, and  its  distribution  so  secret  and  so  difficult  of 
control,  that  the  legislature  may  protect  the  public  by 
forbidding  its  manufacture  or  sale,  or  both,  so  as  to  root 
out  its  evil  effects  altogether.  Who  is  the  judge  of  the 
matter?  The  legislature,  or  the  courts?  If  the  courts^ 
then  by  what  shall  they  be  guided?  The  constitution. 
But  there  is  nothing  in  that  instrument  which  by  any 
just  implication  declares  that  an  article  may  not  be 
forbidden,  if  useful  for  any  purpose,  although  its  harm- 
ful effects  greatly  overbalance  its  good  effects.  When 
such  an  evil  is  discovered,  it  is  for  the  legislature  to  say 
w^hether  it  shall  be  prohibited,  or  merely  regulated  un- 
der the  exercise  of  its  police  power.  Let  it  be  granted 
that  the  courts  have  the  right  to  say  whether  the  exer- 
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cise  of  the  police  power  is  reasonable  or  the  contrary 
in  a  giv^n  instance,  is  not  that  exercise  reasonable  when 
the  thing  prohibited  is  of  such  nature  that  it  cannot  be 
regulated,  so  as  to  protect  the  public  from  its  disas- 
trous eflFects,  and  such  protection  can  be  secured  only 
by  its  extirpation?  The  same  writer  puts  the  question 
whether  the  legislature  has  the  power  to  forbid  the  man- 
ufacture of  dynamite,  and  he  indicates  an  opinion  that 
no  such  power  exists,  because  dynamite  is  useful  in 
blasting.  We  do  not  doubt  that  it  would  be  in  the  power 
of  the  legislature  to  actually  prohibit  the  manufacture 
of  that  substance.  Suppose  tens  of  thousands  of  men 
were  all  over  the  country  with  secret  bombs  in  their 
pockets,  carrying  death  and  destruction  everywhere,  de- 
stroying thousands  of  buildings  and  countless  lives; 
should  any  one  say  that  the  courts  must  stay  the  hand 
of  the  legislature  in  forbidding  this  manufacture  be- 
cause dynamite  is  useful  in  preparing  the  way  for  pub- 
lic and  other  structures,  that  this  comparatively  small 
use  should  curb  the  hand  of  power  in  its  effort  to  pre- 
vent immeasurable  ruin?  The  fallacy  of  the  whole  ar- 
gument is  in  the  assumption  that,  if  an  article  is  use- 
ful for  any  purpose,  it  cannot  be  wholly  forbidden,  no 
matter  how  greatly  its  evil  capabilities  and  actual  uses 
overbalance  the  good  purposes  it  serves.  The  legislature 
is  the  judge  of  the  times  and  occasions  when  public  dan- 
ger threatens,  and  it  is  for  the  courts  to  apply  the  test 
of  the  constitutional  limitations  and  restrictions,  and 
these  must  be  applied  with  a  careful  and  discriminat- 
ing judgment.     This  writer,  however,  concedes,  at  the 
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close  of  section  125  of  his  work  on  State  and  Federal 
Control  of  Persons  and  Property,  that  there  is  an  almost 
unbroken  array  of  judicial  opinion  against  his  position ; 
but  he  urges  his  views  notwithstanding,  because  he 
deems  that  they  present  the  sounder  basis: 

We  are  referred  to  section  223  of  Freund's  Police 
Power  for  the  statement  that  the  power  of  the  legisla- 
ture to  prohibit  tbc  prescription  and  sale  of  liquor  to  be 
used  as  a  medicine  does  not  exist,  and  that  the  exercise 
of  this  power  would  be  purely  arbitrary,  based  upon 
Sarrls  v.  Com.,  83  Ky.,  327.  The  legislation  in  ques- 
tion does  not  contain  that  prohibition,  because  the  pro- 
viso permits  the  sale  of  alcohol  which  may  be  used  for 
medical  purposes.  However,  the  weight  of  authority 
is  against  even  this  proposition,  and  in  favor  of  total 
prohibition,  as  we  shall  presently  show  Other  text- 
writers  declare  the  right  of  absolute  prohibition. 

In  Black  on  Intoxicating  Liquors,  sec.  37,  it  is  said : 
"It  is  within  the  power  of  a  State  to  absolutely  prohibit 
the  manufacture  and  sale,  within  its  borders,  of  intox- 
icating liquors,  either  by  statute  or  constitutional  en- 
actment, and  such  prohibition  is  the  lawful  exercise  of 
its  police  power,  and  is  not  open  to  objection  on  con- 
stitutional grounds.  Such  a  law,  in  so  far  as  it  prohib- 
its the  sale  of  liquors  in  existence  at  the  time  of  its  pas- 
sage, is  not  an  ex  post  facto  law,  since,  if  it  lessens  the 
value  of  such  liquors,  such  evil  consequence  does  not 
make  it  retroact  criminally  in  such  sense  as  to  bring 
it  within  the  definition  of  an  ex  poH  facto  law.  Neither 
can  it  be  considered  as  impairing  the  obligation  of  con- 
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tracts,  though  it  may  aflfect  corporations  or  others  pos- 
sessing the  right,  by  legislative  grant,  at  the  time  of  its 
enactment,  to  manufacture  or  sell  such  liquors.  And 
although  it  may  deprive  persons  of  the  right  to  pursue 
a  business  previously  lawful,  and  may  have  the  effect 
of  diminishing  the  value  of  the  property  owned  by  them, 
and  specially  adapted  to  the  continuance  of  the  busi- 
ness, it  does  not,  for  that  reason,  amount  to  deprivation 
of  their  property  or  liberty  without  due  process  of  law. 
within  the  meaning  of  the  constitution.  Neither  does 
it  violate  the  privileges  or  immunities  secured  to  citi- 
zens of  the  United  States  by  the  fourteenth  amendment. 
Nor,  if  confined  to  persons  and  property  fully  within 
the  jurisdiction  of  the  State,  is  it  invalid  as  a  regulation 
of  foreign  or  interstate  commerce."  For  these  various 
propositions  there  is  a  full  citation  of  authorities  in 
the  notes  attached  to  the  text. 

In  Black's  Constitutional  Law  (Ed.  of  1910),  p.  402, 
it  is  said : 

"That  the  regulation  of  the  manufacture  and  sale  of 
intoxicating  liquors  is  a  proper  subject  for  the  exercise 
of  the  police  power  is  a  proposition  which  has  never 
been  doubled.  On  all  the  grounds  which,  are  recognized 
as  most  safely  and  surely  bringing  a  matter  within  the 
scope  of  this  power,  the  production  and  selling  of  in- 
toxicants is  included  within  the  sphere  of  its  legitimate 
operations.  Whatever  form,  therefore,  the  regulating 
or  restricting  law  may  assume,  if  it  is  not  in  contraven- 
tion of  some  constitutional  provision,  it  is  to  be  sus- 
tained as  valid  on  this  ground.    This  has  been  the  de- 
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cision  in  regard  to  laws  totally  prohibiting  the  man- 
ufacture and  sale  of  liquors,  laws  allowing  such  prohibi- 
tion to  particular  parts  of  the  State  at  their  option, 
laws  licensing  the  traffic  in  liquors,  regulating  or  pro- 
hibiting the  sale  on  certain  days  or  in  certain  places,  or 
to  particular  classes  of  persons,  authorizing  the  search 
for  and  seizure  of  liquors  illegally  kept  for  sale,  impos- 
ing special  or  punitive  taxation  upon  the  business,  and 
laws  giving  a  right  of  action  in  damages  to  persons  in- 
jured as  a  consequence  of  particular  sales  against  the 
X)ersons  making  such  sales.''  To  sustain  the  text  nu- 
merous authorities  are  cited. 

In  McGehee's  Due  Process  of  Law,  p.  346,  it  is  said : 
^*The  practice  of  prostitution,  and  the  manufacture  of, 
or  traffic  in,  intoxicating  liquors,  may  be  prohibited  or 
regulated  by  the  State." 

In  Joyce  on  Intoxicating  Liquors,  sec.  83,  it  is  said: 
^*The  power  of  the  State  in  respect  to  the  liquor  traffic 
is  not  limited  to  the  imposing  of  conditions  or  restric- 
tions merely  which  partake  of  the  character  of  regula- 
tion or  control.  The  legislature  may,  when  in  its  dis- 
cretion it  deems  it  advisable,  pass  laws  which  are  pro- 
hibitory in  their  nature  and  result,  either  as  to  the  man- 
ufacture or  sale  of  intoxicating  liquor,  or  as  to  both." 

In  23  Cyc,  p.  65,  it  is  said :  "The  several  States,  in 
the  exercise  of  their  power,  and  subjec%«*o  tiie  limita- 
tions and  restrictions  contained  in  the  constitution  of 
the  United  States  or  of  the  particular  State,  have  full 
authority  to  enact  any  and  all  laws  for  the  suppression 
of  intemperance  and  minimizing  the  evils  resulting  from 
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the  traffic  in  intoxicating  liquors,  whether  by  totally 
prohibiting,  or  by  restricting  and  licensing,  the  man- 
ufacture and  sale  of  such  liquors.'' 

In  Woollen  &  Thornton's  Law  of  Intoxicating  Liq- 
uors, section  93,  it  is  said:  "The  right  of  a  State  to 
prohibit  tlie  manufacture  of  intoxicating  liquor  within 
her  boundaries  can  be  no  longer  questioned  under  the 
many  decisions  of  the  courts,  even  of  liquor  designed 
for  transportation  to,  and  sale  in,  another  State  where 
the  traffic  in  liquor  is  entirely  legitimate.  Such  a  law 
is  valid  as  to  those  engaged  in  the  business  at  the  time 
of  its  passage,  although  the  effect  is  to  destroy  their 
business  and  to  greatly,  if  not  totally,  impair  the  value 
of  the  property  used  in  the  manufacture.'.' 

The  general  principle  has  been  clearly  recognized  in 
this  State.  Webster  v.  State,  110  Tenn.,  491,  504,  506, 
82  S.  W.,  179;  Kelly  v.  Cofinor,  122  Tenn.,  339,  374,  375, 
123  S.  W.,  622,  25  L.  R.  A.  (N.  S.),  201. 

In  State  v.  Durein,  70  Kan.,  1,  78  Pac,  152,  15  L.  R. 
A.  (N.  S.),  908,  the  precise  question  was  presented.  In 
that  case  it  was  said :  "The  constitutionality  of  the  law 
regulating  the  sale  of  intoxicating  liquor  in  this  State 
is  assailed,  and  the  argument  is  made  that  the  sale  of 
liquors  for  medical,  mechanical,  and  scientific  purposes 
is  a  lawful  and  virtuous  business,  necessary  for  the  wel- 
fare of  the  community;  that  permits  to  carry  on  such 
business  must  therefore  be  obtainable  as  a  matter  of 
right;  that  the  statute  gives  to  probate  judges  an  arbi- 
trary and  unrestrained  authority  to  refuse  permits  for 
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such  purposes ;  that  the  vesting  of  such  power  in  probate 
judges  renders  the  statute  void ;  and  hence  that  no  6ne 
can  be  punished  for  selling  liquors  without  a  permit. 
The  opinion  of  the  supreme  court  of  the  United  States, 
in  the  case  of  Mugler  v.  Kansas,  123  U.  S.,  623,  8  Sup. 
Ct.,  273,  31  L.  Ed.,  205,  eflfectually  disposes  of  this  ar- 
gument. Mr.  Justice  Harlan  there  showed,  both  by  rea- 
son and  upon  authority,  that  the  right  to  manufacture, 
sell,  and  use  articles  of  trade  is  conditioned  upon  the 
fact  that  such  conduct  does  not  deleteriously  affect  the 
rights  of  tlie  public ;  that,  if  any  business  becomes  pre- 
judicial to  the  welfare  of  the  community,  society  has  the 
right  to  protect  itself  against  such  injurious  conse- 
<luencos ;  that  the  legislature  of  the  State  has  the  right 
to  determine  what  measures  arje  appropriate  or  needful 
for  the  protection  of  the  public  morals,  health,  and 
safety,  and,  unless  a  statute  has  no  real  or  substantial 
relation  to  these  objects,  the  courts  cannot  interfere. 
It  is  then  shown  that  if,  in  the  judgment  of  the  legis- 
lature, the  manufacture  of  intoxicating  liquors  for  the 
maker's  own  use  as  a  beverage  would  tend  to  cripple  or 
defeat  the  effort  to  guard  the  community  against  the 
evils  attending  the  excessive  use  of  such  liquors,  prohi- 
bition may  follow.  So  if  the  manufacture  and  sale  of 
liquors  for  medical,  mechanical,  and  scientific  purposes 
merely  opens  the  door  to  the  train  of  evils  following 
upon  the  general  use  of  intoxicants,  they  may  be  pro- 
hibited; and,  since  they  may  be  prohibited,  they  may 
l^e  regulated  in  the  manner  prescribed  by  the  statute 
of  this  State." 
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Still  stronger  is  the  case  of  Cureton  v.  State,  135  Ga., 
660,  70  S.  E.,  332.  The  syllabus  of  the  case  fully  ex- 
presses the  substance  of  it,  and  is  as  follows :  "The  act 
approved  August  6,  1907  (Acts  of  1907,  p.  81),  com- 
monly known  as  the  ^prohibition  law,'  is  not  violative 
of  article  1,  section  1,  par.  3,  of  the  constitution  of  this 
State,  which  provides  that  no  one  shall  be  deprived  of 
life,  liberty,  op  property,  except  by  due  process  of  law, 
on  the  ground  that  it  prohibits  the  manufacture  of  alco- 
hol for  any  and  every  purpose,  including  its  use  for  me- 
dicinal, scientific,  and  mechanical  purposes,  and  its  use 
in  the  arts,  as  well  as  other  uses  than  as  a  beverage. 
Nop  does  the  act  offend  this  constitutional  provision, 
because  of  its  applicability  to  a  person  who  owned  and 
operated  a  distillery  at  the  time  of  its  passage.  Nor  is 
such  act  violative  of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States,  which  provides  that 
no  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States,  nor  shall  any  State  deprive  any  person 
of  life,  liberty,  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  laws.  The  act  mentioned  above  does  not 
violate  article  1,  section  1,  par.  2,  of  the  constitution  of 
this  State,  which  declares  that  protection  of  person  and 
property  is  the  paramount  duty  of  government,  and  shall 
be  impartial  and  complete." 

The  right  of  the  States  of  this  Union  to  totally  pro- 
hibit the  manufacture  and  sale  of  intoxicating  liquors 
is  fully  sustained  by  the  following  decisions  of  the  su- 
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preme  court  of  the  United  States :  Bartemeyer  v.  loicn, 
18  Wall.,  129,  21  L.  Ed.,  929;  Boston  Beer  Co.  v.  Mas- 
sachusetts, 97  U.  S.,  25,  24  L.  Ed.,  989 ;  Foster  v.  Kan- 
sas, 112  U.  S.,  205,  5  Sup.  Ct.,  8,  97,  28  L.  Ed.,  629;  Mug- 
ler  V.  Kansas,  123  U.  S.,  623,  8  Sup.  Ct,  273,  31  L.  Ed., 
205;  Kidd  v.  Pearson,  128  U.  8.,  1,  9  Sup.  Ct.,  6,  32  L. 
Ed.,  346 ;  Powell  v.  Pennsylvania,  127  U.  S.,  678,  8  Sup. 
Ct.,  992,  1257,  32  L.  Ed.,  253. 

In  Boston  Beer  Go.  v.  Massachusetts  the  court  said: 
"Since  we  have  already  held,  in  the  case  of  Bartemeyer 
V.  Iowa,  that  as  a  means  of  police  regulation,  lookinjr  io 
the  preservation  of  public  morals,  a  State  law,  prohibit- 
ing the  manufacture  and  sale  of  intoxicating  liquors,  is 
not  repugnant  to  any  clause  of  the  constitution  of  the 
United  States,  we  see  nothing  in  the  present  case  that 
can  afford  a  sufficient  ground  for  disturbing  the  decree 
of  the  supreme  judicial  court  of  Massuchusetts." 

In  Foster  v.  Kanms  the  court  said :  "In  Bartemeyer 
V.  Iowa,  18  Wall.,  129,  21  L,  Ed.,  929,  it  was  decided 
that  a  State  law  prohibiting  the  manufacture  and  sale 
of  intoxicating  liquors  was  not  repugnant  to  the  consti- 
tution of  the  United  States.  This  was  reaffirmed  in 
Beer  Co,  v.  Massachusetts,  97  U.  S.,  25,  [24  L.  Ed.,  989], 
and  that  question  is  now  no  longer  open  in  this  court." 

In  Miigler  v.  Kansas  the  court  went  so  far  as  to  say 
that  a  State  might  prohibit  the  manufacture  of  intoxi- 
cating liquors  by  a  person  for  his  own  use,  if  in  the 
judgment  of  the  legislature  it  was  necessary  as  a  police 
measure. 
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In  Kidd  v.  Pearson  the  doctrines  laid  down  in  Mugler 
V.  Kansas  were  approved  and  reaffirmed. 

It  is  objected  that  what  was  said  by  the  supreme 
court  in  the  two  cases  last  mentioned  was  matter  of 
dictum,  in  so  far  as  it  went  beyond  the  exact  case  be- 
fore the  court,  wherein  it  appeared  that  the  State  enact- 
ments under  consideration  did  not  involve  total  prohibi- 
tion, but  made  an  exception  in  favor  of  manufacture 
for  medical,  mechanical,  and  scientific  uses.  Let  it  be 
granted ;  but  dicta  often  repeated  by  that  court,  and  re- 
peated and  sanctioned  by  other  courts,  as' they  have  been 
in  this  State  and  others,  finally  become  doctrine.  In 
addition,  the  case  of  Powell  v.  Pennsylvania  directly 
presented  the  question  of  absolute  prohibition,  and  the 
decision  was  in  favor  of  that  measure.  That  the  sub- 
stance in  question  in  that  case  was  oleomargarine  can- 
not alter  the  principle,  because  it  is  conceded  the  article 
was  in  itself  useful,  and  not  at  all  hurtful.  The  reason 
of  the  prohibition  was  the  great  danger  of  fraud  in  its 
being  mistaken  for  real  butter.  But  no  one  can  imag- 
ine a  greater  field  of  fraud  than  there  is  in  the  liquor 
trade.  Adulterations  are  notorious.  The  subterfuges 
practiced  in  the  effort  to  place  intoxicating  liquors  un- 
lawfully and  surreptitiously  on  the  market  are  without 
number.  When  full  license  privileges  were  granted  the 
traffic  in  this  State,  it  was  impossible  to  prevent  sales 
to  minors,  and  sales  on  Sunday,  and  sales  without 
license.  There  is  nothing  which  is  the  subject  of  so 
much  fraud  as  the  sale  of  intoxicating  liquors.  It  is 
sad  to  say  that  even  physicians  have  been  prosecuted 
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for  giving  fraudulent  prescriptions,  in  order  to  assist 
their  patrons  in  obtaining  intoxicating  liquors  unlaw- 
fully. See  cases  cited  in  notes  to  sections  508,  510,  513, 
824,  and  912  of  Woollen  &  Thornton  on  the  Law  of  In- 
toxicating Liquors;  and  as  to  the  frauds  of  druggists 
in  handling  liquors,  it  is  said,  in  the  Druggist  Cases, 
85  Tenn.,  458,  3  S.  W.,  490,  that  the  evasions  of  the  law 
were  frequent  and  notorious.  The  authority  of  Powell 
V.  Pennsylvania  was  recognized  in  the  later  case  of 
Schollenherger  v.  Pennsylvania,  171  U.  S.,  1,  18  Sup. 
Ct,  757,  43  L.  Ed.,  49,  but  held  not  to  apply  to  the  facts 
of  the  particular  case.  It  was  also  recognized  in  Capitol 
City  Dairy  Co,  v.  Ohio,  183  U.  S.,  238,  22  Sup.  Ct.,  120, 
46  L.  Ed.,  171.  In  that  case  the  following  reference  is 
made  to  Powell  v.  Pennsylvania:  "In  the  Powell  Case 
a  statute  absolutely  forbidding  the  manufacture  and 
sale,  in  the  State  of  Pennsylvania,  of  oleomargarine, 
was  held  valid,  because  designed  to  prevent  fraud."  183 
U.  S.,  246,  22  Sup.  a.,  123,  46  L.  Ed.,  171. 

The  following  cases  support  the  principle  that  a  pro- 
hibitory scatute  passed  under  the  police  power  of  the 
State  is  not  a  violation  of  the  provision  of  the  fourteenth 
amendment^  although  it  is  so  broad  as  to  include  within 
its  scope  acts  otherwise  innocent,  but  included  because 
of  the  difficulty  of  separating  the  good  from  the  bad,  the 
danger  of  fraud :  Booth  v.  Illinois,  184  U.  S.,  425,  22 
Sup.  Ct.,  425,  46  L.  Ed.,  623 ;  Otis  v.  Parker,  187  U.  S., 
606p  23  Sup.  Ct,  168,  47  L.  Ed.,  323;  Ah  Sin  v.  George 
Wittman,  198  U.  S.,  500,  25  Sup.  Ct.,  756,  49  L.  Ed., 
1142.    In  Booth  v.  Illinois  the  Illinois  act  under  exam- 
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inatiou  contained  this  provision:  "Whoever  contracts 
to  have  or  give  to  himself  or  another  the  option  to  sell 
or  buy  at  a  future  time,  any  grain,  or  other  commodity, 
stock  of  any  railroad  or  other  company,  op  gold,  or  fore- 
stalls the  market  by  spreading  false  rumors  to  influence 
the  price  of  commodities  therein,  or  corners  the  market, 
or  attempts  to  do  so,  in  relation  to  any  of  such  commodi- 
ties, shall  be  fined  not  less  than  ten  dollars  nor  more 
than  f  1,000,  or  confined  in  the  county  jail,  not  exceeding 
one  year,  or  both;  and  all  contracts  made  in  violation 
of  this  section  shall  be  considered  gambling  contracts, 
and  shall  be  void."  In  disposing  of  an  objection  made 
to  this  act,  the  court  said :  "It  is,*  however,  said  that 
the  statute  of  the  State,  as  interpreted  by  its  highest 
court,  is  not  directed  against  gambling  contracts  relat- 
ing to  the  selling  or  buying  of  grain  or  other  commodi- 
ties, but  against  mere  options  to  sell  or  buy  at  a  future 
time  without  any  settlement  between  the  parties  upon 
the  basis  of  differences,  and  therefore  involving  no  ele- 
ment of  gambling.  The  argument  then  is  that  the  stat- 
ute directly  forbids  the  citizen  from  pursuing  a  calling 
which  in  itself  involves  no  element  of  immorality,  and 
therefore  by  such  prohibition  it  invades  his  liberty  as 
guaranteed  by  the  supreme  law  of  the  land.  Does  this 
conclusion  follow  from  the  premise  stated?  Is  it  true 
that  the  legislature  is  without  power  to  forbid  or  sup- 
press a  particular  kind  of  business,  where  such  business 
properly  and  honestly  conducted  may  not  in  itself  be 
immoral?  We  think  not.  A  calling  may  not  in  itself 
be  immoral,  and  yet  the  tendency  of  what  is  generally. 
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or  ordinarily,  or  often  done,  in  pursuing  that  calling, 
may  be  toward  that  which  is  admittedly  immoral  or 
pernicious.  If,  looking  at  all  the  circumstances  that  at- 
tend, or  which  may  ordinarily  attend,  the  pursuit  of  a 
particular  calling,  the  State  thinks  that  certain  ad- 
mitted evils  cannot  be  successfully  reached  unless  that 
calling  be  actually  prohibited,  the  courts  cannot  inter- 
fere, unless  looking  through  mere  forms  and  at  the  sub- 
stance of  the  matter  they  can  say  that  the  statute  en- 
acted professedly  to  protect  the  public  morals  has  no 
real  or  substantial  relation  to  that  object,  but  is  a  clear, 
unmistakable  infringement  of  rights  secured  by  the  fun- 
damental law." 

In  Otis  V.  Parker  the  provision  of  the  State  constitu- 
tion under  examination  was  as  follows:  "All  contracts 
for  the  sale  of  shares  of  the  capital  stock  of  any  corpo- 
ration or  association  on  margin  or  to  be  delivered  at  a 
future  day  shall  be  void,  and  any  money  paid  on  such 
contracts  may  l>e  recovered  by  the  party  paying  it  by 
»suit  in  any  court  of  competent  jurisdiction."  In  dis- 
posing of  this  matter  the  court  said:  "The  objection 
urged  against  the  provision  in  its  literal  sense  is  that 
this  prohibition  of  all  sales  on  margin  boars  no  reason- 
able relation  to  the  evil  sought  to  be  cured,  and  there- 
fore falls  within  the  first  section  of  the  fourteenth 
amendment.  It  is  said  that  it  unduly  limits  the  liberty 
of  adult  persons  in  making  contracts  which  concern  only 
themselves,  and  cuts  down  the  value  of  a  class  of  prop- 
erty that  often  must  be  disposed  of  under  contracts  of 
the  prohibited  kind,  if  it  is  to  be  disposed  of  to  advan- 
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tage,  thus  depriving  persons  of  liberty  and  property 
without  due  process  of  law,  and  that  it  unjustifiably 
discriminates  against  property  of  that  class,  while  other 
familiar  objects  of  speculation,  such  as  cotton  or  grain, 
are  not  touched,  thus  depriving  persons  of  the  equal 
protection  of  the  laws.  It  is  true,  no  doubt,  that  neither 
a  State  legislature  nor  a  State  constitution  can  interfere 
arbitrarily  with  private  business  or  transactions,  and 
that  the  mere  fact  that  an  enactment  purports  to  be  for 
the  protection  of  public  safety,  health,  or  morals  is 
not  conclusive  upon  the  courts.  [Authorities.]  But 
general  propositions  do  not  carry  us  far.  While  the 
courts  must  exercise  a  judgment  of  their  own,  it  by  no 
means  is  true  that  every  law  is  vt)id  which  may  seem 
to  the  judges  who  pass  upon  it  excessive,  unsuited  to  its 
ostensible  end,  or  based  upon  conceptions  of  morality 
with  which  they  disagree.  Considerable  latitude  must 
be  allowed  for  diflFerences  of  view,  as  well  as  for  possi- 
ble peculiar  conditions  which  this  court  can  know  but 
imperfectly,  if  at  all.  ...  If  the  State  thinks  that 
an  admitted  evil  cannot  be  prevented,  except  by  prohib- 
iting a  calling  or  transaction  not  in  itself  necessarily 
objectionable,  the  courts  cannot  interfere,  unless,  in 
looking  at  the  substance  of  the  matter,  they  can  see  that 
it  is  a  'clear,  unntistakable  infringement  of  rights  se- 
cured by  the  fundamental  law.^  Booth  v  Illinois,  184 
U.  S.,  425,  429,  22  Sup.  Ct.,  425,  46  L.  Ed.,  623.  No 
court  would  declare  a  usury  law  unconstitutional,  even 
if  every  member  of  it  believed  that  Jeremy  Bentham  had 
said  the  last  word  on  that    subject,    and    had    shown 
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for  all  time  that  such  laws  did  more  harm  than 
good.  The  Sunday  laws  no  doubt  would  be  sustained  by 
a  bench  of  judges,  even  if  every  one  of  them  thought  it 
superstitious  to  make  any  day  holy.  Or,  to  take  cases 
where  opinion  has  moved  in  the  opposite  direction,  wa- 
gers may  be  declared  illegal  without  the  aid  of  statute, 
or  lotteries  forbidden  by  express  enactment,  although 
at  an  earlier  day  they  were  thought  pardonable  at  least. 
The  case  would  not  be  decided  differently  if  lotteries 
had  been  lawful  when  the  fourteenth  amendment  be- 
came law,  as  indeed  they  were  in  some  civilized  States. 
.  .  .  There  is  no  doubt  that  purchases  on  margin 
may  be,  and  frequently  are,  used  as  a  means  of  gambling 
for  a  great  gain  or  a  loss  of  all  one  has." 

In  Ah  Sin  v.  Wittman  the  court  had  under  examina- 
tion an  ordinance  of  the  city  of  San  Francisco,  the  first 
section  of  which  made  it  unlawful  for  any  person  within 
the  limits  of  the  city  and  county  of  San  Francisco  "to 
exhibit  or  expose  to  view  in  any  barred  or  barricaded 
house  or  room,  or  in  any  place  built  or  protected  in  a 
manner  to  make  it  difficult  of  access  or  ingress  to  police 
officers,"  any  cards,  etc.  The  second  section  made  it 
unlawful  for  any  person*  to  visit  or  resort  to  any  such 
barred  or  barricaded  house.  The  plaintiff  in  error  was 
tried  and  convicted,  and  when  the  case  reached  the  su- 
preme court  of  the  United  States  he  made  the  point  there 
that  the  ordinance  deprived  him  of  his  liberty,  without 
due  process  of  law,  in  that  he  was  thereby  prohibited 
from  visiting  innocently  and  for  a  lawful  purpose  the 
house  or  room  or  place  mentioned  in  the  ordinance.    In 
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disposing  of  the  matter  the  court  said :  "The  suppres- 
sion of  gambling  is  concededly  within  the  police  powers 
of  a  State,  and  legislation  prohibiting  it,  or  acts  which 
may  tend  to  or  facilitate  it,  will  not  be  interfered  with  by 
the  court  unless  such  legislation  be  a  *cleap,  unmistak- 
able infringement  of  rights  secured  by  the  fundamen- 
tal law.'  Booth  V,  Illinois,  184  U.  S.,  425,  429,  22  Sup. 
Ct.,  425,  46  L.  Ed.,  623;  Otis  v.  Parker,  187  U.  S.,  606, 
23  Sup.  Ct,  168,  47  L.  Ed.,  323.  As  interpreted  by  the 
supreme  court  of  the  State,  the  ordinance  cannot  be  so 
characterized.  It  is  contended  that  the  ordinance  makes 
criminal  *the  mere  act  of  innocently  visiting  such  a 
house  or  room,  where  the  visitor  had  no  knowledge  and 
nothing  whatever  to  do  with  the  barring  or  barricading 
of  the  premises  or  the  prescribed  articles.'  It  is  hence 
contended  by  plaintiflf  in  error  that  'fie  is  deprived  of  his 
liberty  without  due  process  of  law,  in  that  he  is  pro- 
hibited thereby  from  visiting,  innocently  and  for  a  law- 
ful purpose,  the  house  or  room  or  place  mentioned  in 
said  ordinance.'  Granting  for  argument's  sake  that  one 
might  visit  innocently  a  barred  or  .barricaded  house  or 
room  where  gambling  implements  are  exhibited  or  ex- 
posed to  view,  and  if,  as  plaintiflf  in  error  alleges  in  his 
petition,  he  was  convicted  notwithstanding  he  estab- 
lished that  he  had  innocently  visited  the  house  men- 
tioned in  the  charge  against  him,  we  are  not  at  liberty 
to  declare  the  ordinance  unconstitutional." 

From  the  foregoing  cases,  and  the  principles  under- 
lying them,  it  is  apparent  that,  although  it  is  lawful 
to  sell  intoxicating  liquors  in  this  State  for  medical. 
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mechanicar,  and  scientific  purposes,  the  manufacture 
of  such  articles  in  this  State,  although  in  and  of  itself 
not  immoral,  may  be  prohibited,  because  of  the  great 
opportunity  afforded  by  the  presence  of  breweries  and 
distilleries  for  aiding  those  who  purpose  and  desire  to 
violate  the  laws  prohibiting  the  sale  of  intoxicating 
liquors  as  a  beverage,  and  the  temptation  on  the  part  of 
the  breweries  and  distillers  themselves  to  encourage  such 
violations  in  order  to  make  profits.  A  man  who  manu- 
factures for  purposes  of  sale  is  likely  to  manufacture 
a  large  quantity.  Though,  he  manufacture  only  for  the 
purpose  of  selling  for  medical,  mechanical,  op  scientific 
uses,  the  quantity  may  be  so  large  as  to  tempt  him  to 
sell  on  the  general  market,  and  so  interfere  with  the 
laws  enacted  for  the  prohibition  of  the  liquor  traffic. 
Cutting  off  the  right  of  manufacture  for  any  purpose 
of  sale  tends  to  prevent  the  creation  of  large  stocks  of 
liquor,  and  so  tends  directly  to  support  the  prohibition 
laws  The  same  would  be  true  if  the  State  had  the  right 
under  federal  law  to  prohibit  importation;  but  it  has 
not.  This,  however,,  should  not  prevent  it  from  exercis- 
ing such  power  as  it  can. 

In  the  agreed  statement  of  facts  it  is  set  forth  that 
the  plaintiff  in  error  manufactured  the  whisky  in  ques- 
tion "for  the  purposes  of  sale,"  but  not  "for  purposes 
of  sale  as  a  beverage  Within  the  State  of  Tennessee." 
This  could  only  mean  that  he  manufactured  it  for  the 
purpose  of  selling  it  abroad,  and  also  for  the  pur- 
pose of  selling  it  in  Tennessee  for  medical,  mechan- 
ical, and  scientific  purposes.    It  has  been  held  that  the 
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State  has  the  right  to  forbid  the  manufacture  for  sale 
and  exportation  to  other  States  or  countries.  Kidd  v. 
Pearson^  supra.  It  is  said  in  the  brief  that  whisky  is 
not  contraband  in  Tennessee,  inasmuch  as  it  may  be 
sold  for  medicinal  purposes.  Although  it  is  true  that 
whisky  as  a  medicinal  liquor,  broadly  speaking,  is  not 
contraband,  yet  the  statute  makes  any  whisky  manu- 
factured in  Tennessee  a  contraband  article.  Accord- 
ing to  the  statute  it  cannot  be  manufactured  for  sale, 
and  therefore,  when  made,  could  not  be  sold.  Kidd  v. 
Pearson,  supra,  128  U.  S.,  pages  19  and  20,  9  Sup.  Ct., 
6,  32  L.  Ed.,  346.  The  constitutional  right  to  enact 
such  a  law  is,  we  think,  fully  supported  by  what  has 
already  been  said. 

The  police  power  is  a  necessary  one,  inhering  in  every 
sovereignty,  for  the  preservation  of  the  public  safety, 
the  public  health,  and  the  public  morals.  It  is  of  vast 
and  undefined  extent,  expanding  and  enlarging  in  the 
multiplicity  of  its  activities  as  exigencies  demanding  its 
service  arise  in  the  development  of  our  complex  civiliza- 
tion. It  is  a  function  of  government  solely  within  the 
domain  of  the  legislature  to  declare  when  this  power 
shall  be  brought  into  operation,  for  the  protection  or 
advancement  of  the  public  welfare.  It  is  said  that  the 
courts  havie  the  right  to  determine  whether  such  law  is 
reasonable.  By  this  expression,  however,  it  is  not  meant 
that  they  have  power  to  pass  upon  the  act  with  a  view 
to  determining  whether  it  was  dictated  by  a  wise  or  a 
foolish  policy,  or  whether  it  will  ultimately  redound  to 
the  public  good,  or  whether  it  is  contrary  to  natural 
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nances  being  tested,  not  only  by  the  constitution,  but 
also  by  the  statutes  of  the  State,  and  by  the  common 
law.  Yick  Wo  v.  Hopkins,  supra;  Ward  v.  Mayor,  8 
Baxt.,  228,  35  Am.  Rep.,  700;  Grills  v.  Mayor,  8 
Baxt.,  247;  Maxwell  v.  Jonesboro,  11  Heisk.,  257;  Neu}- 
hern  v.  McCann,  105  Tenn.,  159,  58  S.  W.,  114,  50  L.  R. 
A.,  476. 

Our  own  cases  upon  the  subject  of  the  police  power  are 
in  substantial  accord  with  the  federal  authorities  cited. 
State  V.  Mill  Co.,  323  Tenn.,  399,  131  S.  W.,  867;  Kelly 
V.  Connor,  supra;  Malone  v.  Williams^  118  Tenn.,  390, 
103  S.  W.,  798,  121  Am.  St.  Rep.,  1002;  MorHson  v. 
State,  116  Tenn.,  534,  95  S.  W.,  ^M\  Samuelson  v.  State, 
116  Tenn.,  470,  95  S.  W.,  1012,  115  Am.  St.  Rep.,  805; 
Wehster  v.  State,  supra;  Harbison  v.  Knoxville  Iron 
Co.,  103  Tenn.,  421,  53  S.  W.  955,  56  L.  R.  A.,  316,  76 
Am.  St.  Rep.,  682;  Dayton  v.  Barton,  103  Tenn.,  604, 
53  S  W.,  970;  Leeper  v.  State,  103  Tenn.,  500,  531,  53 
S.  W.,  962,  48  L.  R.  A.,  167  et  seq.;  Marr  v.  Bank  of 
West  Tennessee,  i  Lea,  578,  585. 

Our  authorities  are  likewise  in  accord  upon  the  spe- 
cial subject  of  classification.  Stratton  Clmmants  v. 
Morris  Claimants,  89  Tenn.,  497,  15  S.  W.,  87,  12  L.  R. 
A.,  70;  Dngger  v.  Inmirance  Co,,  95  Tenn.,  245,  32  S. 
W.,  5,  28  L.  R.  A.,  796;  Debardelaben  v.  State,  99  Tenn., 
649,  42  S.  W.,  684 ;  Rmlroad  v.  Harris,  99  Tenn.,  684, 
43  S.  W.,  115,  53  L.  R.  A.,  921;  Malone  v.  Williams, 
supra;  Ledgerwood  v.  Pitts,  122  Tenn.,  570,  125  S.  W., 
1036;  State  v.  Railroad,  124  Tenn.,  1,  135  S.  W.,  773; 
St  ate, ex  rel,  v.  Powers,  124.  Tenn.,  553, 137  S.  W.,  1110. 
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Finally,  it  is  insisted  by  plaintiff  in  error  that  the 
legislation  in  question  is  unconstitutional,  as  in  violation 
of  article  2,  section  30,  of  the  constitution  of  the  State, 
which  reads :  "No  article  manufactured  of  the  produce 
of  this  State,  shall  be  taxed  otherwise  than  to  pay  in- 
spection fees." 

* 

There  is  no  question  of  taxation  in  this  case ;  but,  as 
we  understand  it,  the  contention  under  this  head  is  that 
inasmuch  as  the  people  of  the  State,  under  the  section 
j*eferred  to,  encouraged  its  citizens  to  engage  in  the  busi- 
ness of  manufacturing  articles  from  the  produce  of  the 
State,  by  freeing  such  articles  from  taxation  while  in 
the  hands  of  the  producer  or  manufacturer,  and  as  the 
manufacturers  of  whisky  are  among  those  who  were  thus 
encouraged,  and  who  built  factories  for  the  distilling  of 
whisky  and  the  brewing  of  beer,  it  would  now  be  a  vio- 
lation of  that  promise  to  forbid  such  manufacture ;  that 
there  was  an  implied  guaranty  that  when  so  constructed 
those  factories  should  be  permitted  to  operate.  To  this^ 
it  may  be  replied :  There  is  nothing  in  the  case  before 
us  to  indicate  that  there  is  a  single  distillery,  or  brew- 
ery, in  this  State,  that  confines  itself,  in  respect  of  the 
raw  material  it  uses,  to  the  produce  of  this  State,  or  even 
that  it  uses  any  such  raw  material  of  the  produce  of  the 
State;  nor  can  the  court  take  judicial  notice  of  such 
thing,  nor  has  the  court  any  kind  of  information  on  the 
subject.  But  let  it  be  assumed  that  there  is  such  a  dis- 
tillery or  brewery ;  it  could  not  be  held  with  any  show 
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of  reason,  as  we  think,  that  the  State,  by  the  granting 
of  a  tax  exemption,  surrendered  its  police  powers,  the 
ultimate  means  of  self-preservation. 

We  are  of  the  opinion  that  none  of  the  errors  are  well 
taken^  that  all  should  be  overruled,  and  the  judgment 
of  the  trial  court  afSlrmed. 

Qbeen^  J.,  dissented  for  reasons  submitted,  but  not 
filed  for  publication. 


^ 
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Anthony  M.  Brady  v.  William  J.  Oliver^ 

and 
WiLUAM  J.  Oliver  v.  Anthony  M.  Brady. 

{Nashville.     December  Term,  1911.) 

1.  contracts.    Announced  Intention  not  to    perform    may    be 
treated  as  a  breach;  suit  at  once. 

Where  one  party  to  a  contract  announcee  In  advance  his  inten- 
tion not  to  perform  it,  the  other  party  thereto  may  treat  the 
contract  as  broken,  and  sue  at  once  for  the  breach,  without 
waiting  for  the  time  fixed  for  performance.  {Post,  pp.  611,  612, 
615.) 

Cases  cited  and  approved:  Roehm  v.  Horst,  178  U.  S.,  1;  O'Neill 
V.  Supreme  Council,  70  N.  J.  Law,  410;  Hochster  v.  De  La  Tour, 
2  EL  &  Bl.,  678. 

2.  SAME.     Same.     Breach  by  voluntarily  rendering  performance 
a  legal  Impossibility;  suit  at  once,  when. 

Where  one  party  to  a  contract  voluntarily  disables  himself  from 
performing  his  part  of  the  contract,  by  voluntarily  making  per- 
formance, on  his  part,  a  legal  impossibility  because  of  his  as- 
sumption of  other  obligations  or  relations  wholly  inconsistent 
with  the  performance,  or  by  preventing  the  performance 
through  his  unauthorized  act,  the  other  party  may  sue  at  once 
for  the  breach,  in  the  absence  of  any  stipulation  in  the  con- 
tract to  the  contrary.     (Post,  pp.  612-614.) 

Cases  cited  and  approved:  Mining  Co.  v.  Humble,  153  U.  S., 
640;  Wolf  V.  Marsh,  54  Cal.,  228;  Shaffner  v.  Killian,  7  III 
App.^620;  Insurance  Oo.  v.  Insurance  Co.,  157  N.  Y.,  633;  Stark 
V.  Duval,  7  Okl.,  213;  Lumber  Co.  v.  Logging  Co.,  120  Ala.,  558; 
Lockport  V.  Shields,  87  111.  App.,  150;  O'Neill  v.  Supreme  Coun- 
cil, 1  Ann.  Cas.,  422,  and  note,  and  citations. 
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3.  SAME.  Right  of  rescission  for  default  of  other  party  In  aban- 
doning contract;  no  such  Intention  In  this  case. 

Before  one  parly  to  a  contract  can  rescind  it  for  the  deifault  of 
the  other  party,  the  default  must  be  of  such  character  as  in- 
dicates an  intention  upon  the  part  of  the  defaulter  to  abandon 
the  contract  In  this  case,  there  was  no  intention  to  abandon 
the  contract  or  property.     (Post,  pp.  614,  615.) 

Cases  cited  and  approved:  BYeeth  v.  Burr,  L.  R.,  9  C.  P.,  208: 
Railroad  v.  Richards/  152  III.,  59,  30  L.  R.  A.,  33,  and  note. 

4.  SAME.  What  disability  or  Inability  will  Justify  the  other  party 
In  abandoning  the  contract. 

The  disability  arising  from  one's  disabling  of  himself  to  perform 
the  contract  within  the  time  limit  need  not  necessarily  be  such 
as  prevents  the  discharge  of  every  obligation  of  the  contract; 
but  the  inability  to  perform  the  contract  in  respect  to  matters 
which  would  render  the  performance  of  the  rest  of  a  thing 
different  in  substance  from  the  thing  contracted  to  be  done 
will  justify  the  party  not  in  default  in  abandoning  the  con- 
tract.    (Post,  pp.  615,  616.) 

m 

5.  SAME.  Time  is  not  the  essence  of  working  contracts;  damages 
for  delay  is  only  remedy. 

As  a  general  rule,  time  is  not  of  the  essence  of  working  con- 
tracts, and  where  the  contractor  fails  to  perform  his  work 
within  the  specified  time,  he  is  liable  in  damages  only  for  the 
delay.     (Post,  p.  616.) 

6.  SAME.  Same.  Failure  to  complete  work  within  time  does 
not  terminate  contract;  Injured  party  may  terminate  It  after 
time  expires. 

Where  time  is  not  the  essence  of  a  working  contract,  the  failure 
of  the  contractor  to  complete  the  work  within  the  time  specified 
does  not,  of  itself,  terminate  the  contract;  but  it  ^ may  be 
terminated  after  the  expiration  of  the  time,  at  the  election  of 
the  injured  party.     (Post,  p.  616.) 


I 
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7.  SAME.  No  rescission  of  building  contract  In  anticipation  of 
nonperformance  within  time,  when. 

Where  a  building  contractor  was  actively  engaged  in  the  per- 
formance of  the  work  with  a  large  equipment  of  men,  ma- 
chines, animals,  and  things,  under  a  contract  which  made  time 
the  essence  of  the  contract,  and  a  material  part  of  it,  but  was 
unable  to  complete  the  work  within  the  time  specified  in  the 
contract,  though  he  would  be  able  to  perform  it  by  an  exten- 
sion of  the  time  limit,  and  there  was  no  defalcation  in  the 
grade  and  quality  of  the  work  performed,  the  owner  was  not 
Justified,  at  a  remote  period  from  the  time  limit,  in  rescinding 
or  annulling  the  contract,  in  anticipation  of  a  failure  of  the 
contractor  to  complete  the  work  within  the  time  specified. 
iPost,  pp.  615-617.) 

8.  SAME.  Rescission  for  other  party's  total  or  legal  dfsabiiityy 
actual  default,  or  unequivocal  renunciation,  when. 

To  justify  a  rescission  or.  annulment  of  a  contract  by  one  party, 
there  must  be,  upon  the  part  of  the  other  party,  an  actual  de- 
fault, unequivocal  renunciation,  or  total  or  legal  disability  to 
perform  it,  and  such  disability  cannot  be  anticipated;  but  after 
it  occurs,  the  nonperformance  may  be  anticipated;  yet  the 
disability  must  be  so  complete  as  to  place  it  beyond  the 
power  of  the  defaulting  party  to  perform  his  obligations  in 
every  material  respect,  so  that  the  thing  that  could  be  accom- 
plished would  be  essentially  different  from  that  contracted  and 
promised.  The  disability  must  exist  at  the  time  of  the  re- 
nunciation as  a  legally  accomplished  fact,  and  not  as  a  mere 
potentiality.     (Post,  pp.  617,  618.) 

9.  SAME.  Forfeiture  clause  will  not  be  enforced  against  con- 
tractor upon  owner's  wrongful  rescission  of  building  contract, 
when. 

The  provision  in  a  building  contract  that  the  work  should  be 
begun  before  a  designated  date  and  prosecuted  with  proper 
speed,  so  as  to  complete  the  work  before  a  designated  future 
date,  and  that,  on  the  refusal  of  the  contractor  to  supply  a 
sufficiency  of  materials  and  workmen    to    insure    completion 
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within  the  time  specified,  the  owner  might  provide,  at  the 
contractor's  expense,  materials  and  workmen  to  proceed  with 
and  finish  the  work,  and  that,  in  case  of  a  default  of  the 
contractor  to  proceed  promptly  and  complete  the  work,  the 
owner  might  cancel  the  contract  and  relet  the  work,  or  other- 
wise prosecute  it,  and,  in  case  of  such  annulment,  all 
moneys  due  the  contractor  should  be  forfeited  to  the  owner 
without  releasing  the  contractor  from  liability,  will  be  given 
their  proper  force  and  effect;  but  the  f(H*feiture  clause  inflict- 
ing severe  and  drastic  penalties  for  nonperformance  will  be 
strictly  construed  against  the  owner,  and  the  contractor's  mere 
delay  in  the  progress  of  the  work  will  not  Justify  the  owner's 
rescission  or  annulment  of  the  contract  so  as  to  visit  upon  the 
contractor  a  forfeiture  of  compensation  and  damages  for  such 
annulment. «   {Post,  pp.  617-620.) 

10.  SAME.    Termination^  without  right,  Is  a  breach. 

Where  the  owner,  without  the  right  to  do  so,  terminates  a 
building  contract  during  the  progress  of  the  work,  it  neces- 
sarily follows  that  he  thereby  breaches  it  (Post,  pp.  610,  611, 
620.) 

11.  SAME.     Legal    right   to   abandon    or   renounce   contract,   sub- 
mitting to  legal  consequences. 

Either  party  to  a  contract  has  the  legal  right  to  abandon  or  re- 
nounce it  at  his  will,  submitting  to  the  legal  consequences 
thereof.     (Post,  pp.  620,  621.) 

Case  cited  and  approved:     Ault  v.  Dustin,  100  Tenn.,  383. 

12.  SAME.    Measure  of  damages  for  breach  Is  compensation,  when. 
The  measure  of  damages  for  the  breach  of  a  contract,  by  its 

nonperformance.  Is  actual  compensation  in  all  Instances  where 
the  nature  of  the  case  admits  of  the  rule.    iPost,  p.  621.) 

Case    cited  and  approved:     Railroad  v.  Guinan,  11  Lea,  103. 

18.   SAME.     Same.     Value  of  breached  contract  Is  difference  be- 
tween price  and  value. 
Generally  the  value  of  a  contract  breached  by  its  nonperform- 
ance i'S  the  difference  between  the  price  agreed  to  be  paid  for 
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its  performance  and  the  cost  of  performance  to  the  other  party. 
{P08t,  pp,  621,  623.) 

Case    cited  and  approved:     Singleton  v.  Wilson,  85  Tenn.,  344. 

14.  SAME.  Same.  Same.  Measure  of  damages  for  contractor's 
breach  of  a  building  contract  is  the  difference  between  agreed 
price  and  cost  of  performance. 

Where  the  contractor  abandons  a  building  contract,  he  must 
compensate  the  owner  for  the  damages  sustained,  which  is 
the  difference  between  the  agreed  price  and  the  cost  of  per- 
formance.    {Post,  p.  621.) 

15.  SAME.  Remedies  of  contractor  for  owner's  termination  or 
rescission  of  a  building  contract. 

Where  the  owner,  having  employed  a  contractor  to  perform 
specific  work,  wrongfully  orders  him  to  vacate  the  premises 
and  to  desist  in  the  further  performance  of  the  contract;  the 
contractor  may  treat  the  contract  as  rescinded,  and  recover 
damages  upon  a  quantum  meruit,  so  far  as  he  has  performed  it; 
or  he  may  keep  the  contract  alive  for  the  benefit  of  both  par- 
ties, being  himself  at  all  times  ready  and  able  to  perform  the 
contract,  and,  at  the  end  of  the  time  specified  in  the  contract 
for  performance,  sue  and  recover  under  the  contract;  or  he  may 
treat  the  repudiation  as  terminating  the  contract  for  all  pur- 
poses of  performance,  and  sue  for  the  profits  which  he  would 
have  realized  if  he  had  not  been  prevented  from  performing  it 
iP08t,  pp.  621,  622.) 

Cases  cited  and  approved:  Wright  v.  Haskell,  45  Me.,  489; 
Miller  V.  Thompson,  22  Ark.,  258;  Railroad  v.  Richards,  152 
ni.,  59. 

16.  SAME.  Rescission  entities  injured  party  to  restoration  of 
status  quo;  repudlator  cannot  claim  benefit. 

As  a  general  proposition,  neither  party  to  a  contract  can  rescind 
it  without  restoring  the  status  quo;  and  one  cannot  repudiate 
the  contract,  and  refuse  to  perform  his  part  of  it,  and  at  the 
same  time  claim  the  benefit  he  has  derived  from  it;  and  in  a 
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court  of  equity,  in  all  matters  of  rescission,  and  In  all  relief 
akin  to  rescission,  the  parties  will  invariably  be  placed  in 
8tatu  quo,     (Post,  p   622.) 

Cases  cited  and  approved:  Hill  v.  Harriman,  95  Tenn.,  306  (and 
citations);   Curtis  v.  Brannon,  98  Tenn.,  161. 

17.  SAME.  Same.  Owner's  wrongful  termination  of  building  con- 
.tract  treated  as  a  rescission  by  the  contractor  entitles  con- 
tractor to  recovery  for  expenditures  In  performance,  when. 

Where  the  owner,  having  employed  a  contractor  to  construct  a 
power  house,  lock  and  dam,  and  core  wall,  wrongfully  ordered 
the  contractor  to  vacate  the  premises  and  to  cease  further 
work,  at  a  time  when  he  was,  in  good  faith,  actively  engaged 
in  the  due  and  proper  performance,  with  a  large  equipment  of 
men,  machines,  animals,  and  things,  the  contractor  can  recover 
compensation  for  the  outlay  of  labor  and  money  expended  on 
the  property  and  the  necessary  expenditures  in  preparing  for 
performing  the  contract,  upon  merely  showing  that.  In  good 
faith,  he  was  in  the  due  performance  of  his  part,  without 
showing  that  he  could  have  performed  the  contract  within  the 
time  specified.  Such  suit  is  not  upon  the  contract,  nor  for  the 
value  of  the  contract,  nor  for  profits,  nor  for  damages  for  its 
breach,  but  for  the  outlay  of  labor  and  money  and  expenditures 
of  the  contractor  In  his  effort  to  perform  it  prior  to  its  res- 
cission by  the  owner's  wrongful  termination  thereof,  which  the 
contractor  treated  as  a  rescission.     (Post,  pp.  622-625.) 

Cases  cited  and  approved:  United  States  v.  Behan,  110  U.  S., 
338:  Cederberger  v.  Robison,  100  Cal.,  93;  Manufacturing  Co. 
V.  Manufacturing  Co.  (C.  C),  39  Fed.,  440;  McBlwee  v.  B. 
L.  &  I.  Co.,  4  C.  C.  A.,  525,  54  Fed.,  627;  Griffith  v.  Blackwater, 
B.  &  L.  Co.,  55  W.  Va.,  604;  Worthington  v.  Gwin,  119 
Ala.,  44. 

18.  SAME.  Brief  statement  of  expenditures  testified  to.  In  the 
absence  of  opposing  testimony,  is  not  too  vague  and  indefinite 
for  recovery,  when. 
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Upon  the  issue  of  what  were  a  contractor's  expenditures  in  his 
effort  of  performance  which  he  was  entitled  to  recover  from  the 
owner,  upon  the  owner's  wrongful  termination  and  breach  of 
a  construction  contract,  which  was  treated  by.  the  contractor 
as  a  rescission,  a  statement  compiled  by  the  contractor's  book- 
keeper from  his  books,  giving  unitemized  amounts  for  plant, 
materials,  supplies,  and  labor,  and  for  "other  expenses  not 
included  in  above,"  stating  amount  of  such  other  expenses  testi- 
fied to  by  him,  while  very  brief,  is  not  too  vague  and  indefinite 
to  support  a  finding  of  the  facts  so  testified  to  by  him,  there 
being  no  opposing  evidence.     (Post,  pp.  625,  626.) 

19.  SAME.  Interest  on  damages  from  Institution  of  suit  for 
owner's  wrongful  termination  of  construction  contract,  treated 
as  a  rescission  by  the  contractor. 
Where  a  contractor,  unlawfully  prevented  from  completing  the 
performance  of  the  work  by  the  owner's  wrongful  termination 
of  the  construction  contract,  treated  by  the  contractor  as  a 
rescission,  sued  the  owner  for  his  outlay  of  labor,  money,  and 
expenditures  in  his  preparation  for  performance  and  In  the 
performance  until  stopped  by  the  owner's  such  wrongful  act, 
he  wae  entitled  to  recover  the  same  as  damages,  together  with 
Interest  from  the  institution  of  suit  therefor,  but  not  from 
the  date  of  said  wrongful  termination  of  the  contract.  (Post,  p. 
626.) 


FROM  MARION. 


Appeal  from  the  Chancery  Court  of  Marion  County. — 
T.  M.  McCoNNELL^  Chancellor. 

Lancaster  &  Williams,  Spears  &  Lynch,  and  Cole- 
man &  Frierson,  for  Brady. 
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Lindsay,  Young  &  Smith,  T.  A.  Weight,  and  Pritch- 
ARD  &  SizER,  for  Oliver. 


Mr.  Justice  Lansden  delivered  the  opinion  of  the 
Court. 

This  is  a  bill  and  a  cross  bill.  The  main  purpose  of 
the  original  bill  is  to  recover  damages  against  the  de- 
fendant, Oliver,  for  the  alleged  breach  of  a  building  con- 
tract entered  into  between  the  parties,  by  the  terms  of 
which  Oliver  contracted  to  construct  a  power  house, 
a  lock  and  dam,  and  a  core  wall  extending  from  the 
power  house  on  the  east  bank  of  the  Tennessee  river  back 
to  the  face  of  the  mountain  at  Hale's  bar.  The  com- 
plainant alleges  his  damages  to  amount  to  f  1,750,000. 
The  defendant  filed  his  answer  as  a  cross  bill,  by  which 
he  sought  to  recover  from  Brady,  for  an  alleged  breach 
upon  the  part  of  Brady  of  the  same  contract,  the  sum 
of  1800,000.  The  chancellor  decreed  in  favor  of  Oliver 
in  the  sum  of  $430,529.58.  From  this  decree,  Brady 
prayed  a  broad  appeal,  and  has  assigned  errors.  Oliver 
has  filed  the  record  for  a  writ  of  error,  and  has  assigned 
two  errors  thereon. 

The  main  work  provided  for  by  the  contract  consisted 
of  the  foundations  for  a  power  house,  180  feet  long  and 
sixty  feet  wide  on  the  east  bank  of  the  Tennessee  river, 
and  extending  out  into  the  river;  a  lock  on  the  west 
bank  of  the  river,  with  one  concrete  wall  630  feet  long 
against  the  bank,  and  another  550  feet  long,  leaving  a 
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space  of  sixty  feet  between,  the  walls,  the  walls  to  be 
thirty  feet  thick  at  the  bottom,  and  twenty-fiVe  feet  at 
the  top,  and  twenty-five  or  twenty-six  feet  high;  a  con- 
crete dam  1200  feet  across  the  river,  and  connecting 
the  power  house  and  lock;  and  a  concrete  core  wall  on 
the  land,  extending  from  the  power  house  back  to  the 
face  of  the  mountain,  a  distance  of  785  feet. 

The  original  contract  was  signed  between  the  parties 
October  19,  1905.  It  required  that  the  power  house 
work  be  completed  by  February  19, 1907,  and  the  entire 
work  by  October  19,  1907.  Sections  6,  7,  and  8  of  the 
original  contract  are  as  follows : 

*^6.  It  is.  also  agreed  that  work  under  this  contract 
shall  be  begun  before  October  26,  1905,  and  shall  be 
prosecuted  with  such  speed,  and  at  such  number  of 
points,  and  with  such  machinery  and  force  of  men,  ani- 
mals and  appliances  and  things  as  will  insure  the  full 
completion  of  all  work  embraced  in  this  contract  not 
later  than  the  19th  day  of  October,  1907,  and  that  all 
the  work  shall  be  completed  on  or  before  that  day. 

"The  various  works  are  to  be  begun  and  prosecuted 
at  such  points  and  at  such  different  portions  of  the 
works  as  shall  be  directed  and  approved  by  the  engi- 
neer, who  shall  have  power  to  prescribe  the  order  and 
approve  the  manner  of  executing  the  same. 

"7.  Should,  at  any  time  during  the  progress  of  said 
work,  the  said  contractor  refuse  or  neglect  to  supply 
a  sufficiency  of  materials  or  workmen  to  insure,  in  the 
opinion  of  the  engineer,  its  completion  within  the  time 
specified,  or  should  he  suspend  work  (except  through 


604  TENNESSEE  REPOETS.       [125  Tenn. 


Brady  v.  Oliver. 


a  stress  of  weather),  on  any  working  day,  the  said  princi- 
pal shall  have  the  power  and  is  hereby  authorized,  on 
giving  three  days'  written  notice,  to  provide,  at  the  ex 
pense  of  the  contractor,  materials  and  workmen  to  pro- 
ceed with  and  finish  the  said  work  (and  such  expense 
shall  be  deducted  from  the  amount  retained  under  this 
contract  by  the  said  principal),  and  if  the  amount  re- 
tained be  sufficient  to  pay  such  expense,  said  contractor 
shall  remain  liable  for  any  deficiency:  Provided,  how- 
ever, that  should  the  said  contractor  be  obstructed  or 
delayed  in  the  prosecution  or  completion  of  his  work 
by  the  act,  neglect,  delay,  or  default  of  the  principal, 
or  of  the  said  engineer,  or  by  the  abandonment  of  the 
work  by  the  employees  (commonly  known  as  a  strike  or 
strikes)  of  the  contractor,  through  no  fault  of  the  con- 
tractor, then  the  time  herein  fixed  for  the  completion 
of  the  said  work  shall  be  extended  for  a  period  equiva- 
lent to  the  time  so  lost  by  reason  of  any  or  all  of  the 
causes  specified;  but  no  such  allowance  shall  be  made 
unless  claim  therefor  be  presented  in  writing  to  the  said 
engineer  within  twenty-four  hours  of  the  commencement 
of  such  delay  or  delays.  The  duration  of  such  extension 
or  extensions  shall  be  certified  to  by  the  engineer,  but 
appeal  from  his  decision  may  be  made  to  arbitration  in 
the  manner  as  herein  provided. 

"8.  And  it  is  also  furthermore  agreed  between  the  par- 
ties hereto  that,  in  case  of  a  default  on  the  part  of  the 
contractor  to  promptly  and  properly  proceed  with  and 
complete  the  work,  said  principal  reserves  the  right  and 
option  to  annul  and  cancel  this  agreement  and  to  relet 
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the  work,  or  any  part  thereof,  or  otherwise  prosecute  it, 
and  said  contractor  shall  not  be  entitled  to  any  claim  for 
damages  on  account  of  such  annulment,  nor  shall  such 
annulment  affect  the  right  of  said  principal  to  recover 
damages  which  may  arise  from  such  failure  on  the  part 
of  said  contractor  to  fulfill  the  terms  of  this  agreement. 
And  in  case  of  such  annulment  all  moneys  due  said  con- 
tractor, or  retained  under  the  terms  of  this  agreement, 
shall  be  forfeited  to  said  principal ;  but  such  forfeiture 
shall,  however,  not  release  such  contractor  from  the  ful- 
fillment of  this  contract,  but  he  and  his  sureties  shall 
compensate  the  principal  for  any  and  all  loss  and  dam- 
age which  may  result  from  such  default.  Said  con- 
tractor shall  be  credited  with  the  amount  of  the  moneys 
so  forfeited  toward  any  greater  sum  that  he  may  become 
liable  for  to  said  principal  on  account  of  the  default  of 
said  contractor.'^ 

The  defendant,  Oliver,  entered  upon  the  performance 
of  this  contract  soon  after  its  execution.  In  a  short 
time  thereafter  controversies  arose  between  the  parties 
concerning  a  number  of  material  matters,  and  especially 
the  contention  of  Oliver  that  the  conditions  under  which 
the  work  was  to  be  done  were  materially  misrepresented 
in  the  drawings  and  specifications,  which  were  made 
a  part  of  the  contract.  This  controversy  was  waged  for 
some  time,  during  which  progress  upon  the  work  seems 
to  have  been  slow  and  unsatisfactory  to  Brady.  On  the 
30th  of  April,  1907,  the  parties  entered  into  a  supple- 
mental contract,  by  the  terms  .of  which  all  of  the  pre- 
ceding disputes  were  settled,  or  a  basis  of  settlement 
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was  agreed  upon,  and  further  time  was  given  Oliver  in 
which  to  complete  the  work.  This  contract  provided  as 
follows: 

"It  has  been  and  is  hereby  mutually  agreed  betweai 
the  said  principal  and  the  said  contractor : 

"(1)  That  the  claim  for  comi>ensation  for  work  and 
material  in  the  slopes,  and  in  excavating  for  the  core 
wall,  and  for  damages  claimed  as  the  result  of  alleged 
delay  of  work  in  the  excavation  of  said  core  wall,  allied 
to  be  caused  by  the  engineer  of  said  Brady,  which  is  as- 
serted by  the  contractor  to  be  additional  work  and  dam- 
ages for  which  he  is  entitled  to  extra  compensation,  be 
referred  to  Engineer  Bogart  for  decision,  with  the  privi- 
lege reserved  to  either  party  to  have  arbitration,  if  de- 
manded and  as  in  the  contract  provided,  after  his  de- 
cision. 

"(2)  It  is  further  agreed  that  the  engineer  shall 
divide  the  cofferdam  into  four  or  more  sections,  and 
shall  apportion  to  each  section  its  due  proportion  of  the 
contract  price,  and  give  to  the  contractor  separate  esti- 
mates on  each  section.  The  first  estimate  of  any  section 
shall  be  due  when  the  section  is  completed  and  the  exca- 
vation made  as  designated  by  the  contract,  and  other 
estimates  when  and  as  prescribed  in  the  contract. 

^^(3)  That  a  superintendent  fully  competent  and  ex- 
perienced in  the  class  of  work  covered  by  the  contract 
shall  be  forthwith  placed  and  at  all  times  kept  in  full 
charge  thereof  by  said  contractor  at  his  expense,  and 
who  shall  be  selected  by  the  said  contractor  with  and 
after  the  approval  of  the  said  Engineer  Bogart    Said 
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superintendent  shall  have  full  authority  from  said  con- 
tractor to  push  thie  said  contract  to  completion,  the  time 
for  which  is  hereby  extended  for  twenty  months  from  the 
date  hereof;  and  it  is  agreed  that  this  agreement  is  not 
to  take  effect  and  be  binding  until  said  superintendent 
has  been  agreed  upon  and  employed  in  accordance  with 
the  provisions  of  this  section. 

"Said  contractor  is  to  furnish  and  employ  all  available 
help,  animals,  equipment  and  machinery,  and  supplies 
and  all  things,  which  will  as  directed  by  and  in  the 
opinion  of  Engineer  Bogart  be  necessary  to  obtain  said 
completion  within  such  time,  and  shall  at  all  times  sup- 
ply and  keep  supplied  the  funds  necessary  for  all  such 
requirements. 

"(4)  That  the  power  house  shall  at  once  be  pro- 
gressed, and  the  work  and  material  necessary  to  its  com- 
pletion at  once  be  furnished,  and  that  the  same  shall  be 
fully  completed  within  one  year  from  the  date  hereof, 
and  that  the  provision  in  this  contract  for  longer  time 
shall  not  apply  to  such  power  house  construction." 

After  the  execution  of  the  supplemental  contract,  Mr. 
Bogart,  the  engineer  of  Mr.  Brady,  recommended  a 
superintendent  of  the  work  to  Mr.  Oliver,  who  took 
charge  and  continued  until,  it  seems,  he  voluntarily  with- 
drew. Oliver  selected  his  successor,  and  referred  this 
appointment  to  Bogart,  who  approved  it.  The  work  con- 
tinued until  December  6, 1907,  and  on  that  day  the  com- 
plainant, Brady,  served  notice  upon  Oliver,  which,  after 
reciting  the  contracts  above  referred  to,  stated: 
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^^Because  of  your  default  to  promptly  proceed  Tiith 
and  complete  the  work,  I  hereby,  as  provided  in  para- 
graph 8  of  said  original  contract,  avail  myself  of  the 
option  to,  and  do  hereby,  annul  and  cancel  the  said  con- 
tracts between  us  for  said  work,  and  hereby  notify  you 
that  said  contracts  are  annulled  and  canceled,  and  that 
I  will,  as  promptly  as  I  am  able  to  do  so,  relet  the  work 
or  otherwise  prosecute  it,  as  I  may  deem  best,  holding 
you  and  your  bondsmen  .  .  .  liable  for  all  damages 
I  may  sustain  by  reason  of  your  aforesaid  breach  of 
said  contracts. 

"You  are  further  notified  to  remove  from  the  premises, 
within  twenty  days  from  this  date,  your  plant  and  equip- 
ment, in  order  ihat  I  may  not  be  delayed  in  putting  on 
my  own  forces  and  equipment  for  the  prompt  prosecu- 
tion of  the  work.  "Yours  very  truly, 

"Anthony  N.  Brady, 
"By  Andrew  Hamilton,  His  Attorney." 

And  upon  the  same  day,  he  received  the  following 
letter  from  Bogart : 

"Chattanooga,  Tennessee,  December  6, 1907. 
"Mr.  William  J.  Oliver,  Knoxville,  Tennessee. 

"Dear  Sir :  Mr.  A.  N.  Brady  having  notified  you  that 
he  has  annulled  and  canceled  the  contracts  for  the  lock 
and  dam,  etc.,  between  himself  and  you,  I  beg  to  say 
that  if  you  care  to  make  any  proposition  to  turn  over 
the  equipment  which  you  now  have  on  the  grounds,  and 
in  connection  therewith,  I  shall  be  pleased  to  present 
the  same  to  Mr.  Brady,  and  consult  with  you  both  regard- 
ing the  same.    If  you  do  not  care  to  make  such  a  propo- 
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sition,  or  if  no  such  negotiations  are  agreeable  to  you, 
and  none  are  brought  to  a  conclusion  within  the  next 
five  days  for  a  transfer  by  you  of  your  said  equipment 
and  adjustment  of  all  matters,  in  my  judgment  twenty 
days  will  be  ample  time  within  which  to  remove  all  youi 
equipment  on  the  premises,  which  are  subject  to  the  uses 
of  Mr.  Brady  and  his  principals,  so  that  a  clear  field  will 
be  open  for  installing  an  equipment  and  the  forces  neces- 
sary to  speedily  complete  the  work. 

*^I  am  now  in  Chattanooga,  and  if  you  promptly  advise 
me,  by  wire  or  otherwise,  I  will  remain  for  a  few  days 
to  receive  any  proposition  you  may  make  looking  towards 
such  an  adjustment.  Yours  very  truly, 

*^J0H.N   BOGART. 

"Address  Read  House." 
The  contract  stipulated  that  Olivier  should  do  all  work 
preparatory  to  its  performance  at  his  own  expense.  In 
pursuance  of  this  stipulation  he  had  expended  large  sums 
in  building  concrete  mixers,  houses  for  laborers,  a  rail- 
road, and  divers  and  sundry  things  necessary  to  the  per- 
formance of  the  work.  After  the  notice  to  remove  his 
equipment  from  the  premises  within  twenty  days,  the 
parties  agreed  to  refer  the  matter  in  controversy  to 
arbitration,  and  before  the  arbitration  should  be  made 
upon  the  other  matters  in  dispute  it  was  agreed  that  the 
value  of  diverts  plant,  equipment,  tools,  supplies,  etc., 
should  be  determined,  and  that  Brady  should  have  the 
option  for  thirty  days  to  purchase  the  plant  and  equip 
ment  at  the  appraised  valuation,  and,  if  Brady  did  not 
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exercise  this  option,  the  arbitration  agreement  was  to  be 
of  no  effect.  The  arbitrators  were  selected,  one  by  each 
of  the  parties,  and  these  two  selected  a  third.  A  major- 
ity of  the  arbitrators  reported  that  the  value  of  the  plant 
equipment,  supplies,  etc.,  belonging  to  Olivier  and  upon 
tlie  premises,  was  1250,729.79.  Brady  declined  to  avail 
himself  of  the  option  to  purchase  the  plant  at  the  price 
fixed  by  the  arbitrators,  and  the  arbitration  came  to  an 
end.  Two  days  later  the  original  bill  in  this  case  was 
filed,  seeking  to  recover  damages  for  the  alleged  breach 
of  contract,  as  well  as  possession  of  the  premises  on 
which  the  lock  and  the  dam  were  being  built,  and  to 
remove  the  plant  and  equipment  belonging  to  defendant 
therefrom.  Upon  this  bill  the  chancellor  made  an  order 
directing  the  defendant  to  commence  to  remove  his  entire 
plant  from  the  premises  within  about  seven  days  from 
the  date  of  the  order.  The  impracticability  of  removing 
the  equipment  placed  upon  the  premises  by  the  defendant 
within  the  time  designated  in  the  order  of  the  chan- 
cellor, as  well  as  the  twenty  days  designated  in  the 
notice  of  the  complainant,  being  quite  apparent,  the 
parties  came  to  an  agreement  as  to  the  value  of  the 
equipment,  and  Oliver  sold  to  the  complainant,  Brady, 
for  the  use  of  the  parties  to  whom  he  had  relet  the  work. 
The  price  agreed  upon  was  $130,000. 

It  should  be  observed  that  at  the  date  the  complainant 
assumed  to  annul  the  contract,  December  6,  1907,  the 
time  for  performance  of  its  provisions  by  defendant  had 
not  expired.  He  was  allowed  twelve  months  from  April 
30,  1907,  in  which  to  do  the  power    house   work,  and 
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twenty  months  in  which  to  complete  the  other  work. 
Nothing  else  appearing,  prima  facie  the  complainant, 
Brady,  breached  the  contract  when  he  terminated  it 
and  ordered  the  defendant  to  vacate  the  premises.  The 
theory  of  the  complainant,  which,  it  is  claimed,  justified 
him  in  terminating  the  contract,  and  which  entitles  him 
to  recover  of  the  defendant  the  damages  claimed  for 
its  breach  by  him,  is  that  the  work  was  in  such  con- 
dition on  the  day  that  it  was  terminated  that  it  had 
become  impossible  for  the  defendant  to  complete  the 
power  house  within  the  time  limit,  April  30,  1908,  and 
the  entire  work  by  December  30,  1908,  as  required  by 
the  contract ;  second,  that  it  would  have  cost  the  defend- 
ant largely  more  to  perform  the  contract  than  the  total 
price  at  which  he  had  contracted  to  do  the  entire  work, 
and  therefore  the  annulment  of  the  contract  by  the  com- 
plainant, even  if  wrongful,  resulted  in  no  damage  to 
the  defendant. 

Many  cases  can  be  found  which  support  the  doctrine 
that,  where  one  party  to  a  contract  announces  in  ad- 
vance his  intention  not  to  perform,  the  other  party  may 
treat  the  contract  as  broken,  and  sue  at  once  for  the 
breach,  without  waiting  tlie  arrival  of  the  time  fixed 
by  the  contract  for  performance.  O'Neill  v.  Supreme 
Council,  TO  N.  J.  Law,  410,  57  Atl.,  463,  1  Ann.  Cas., 
422;  Hochster  v.  De  La  Tour,  2  El.  &  BL,  678,  75  E.  0. 
L.,  678;  HochHcr  v.  De  La  Tour  is  often  cited  by  Ameri- 
can courts  as  a  leading  authority  to  sustain  this  doc- 
trine, and  in  that  case  Mr.  Justice  Crompton  said : 
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^Wheii  a  party  announces  his  intention  not  to  fulfill 
the  contract,  the  other  side  may  take  him  at  his  word 
and  rescind  the  contract.  That  word  ^rescind*  implies 
that  both  parties  have  agreed  that  the  contract  shall  be 
at  an  end  as  if  it  had  never  been.  But  I  am  inclined  to 
think  that  the  party  may  also  say:  'Since  you  have  an- 
nounced that  you  will  not  go  on  with  the  contract,  I 
will  consent  that  it  shall  be  at  an  end  from  this  time 
(meaning,  of  course,  for  purposes  of  further  perform- 
ance) ;  but  I  will  hold  you  liable  for  the  damage  I  have 
sustained;  and  I  will  proceed  to  make  that  damage  as 
little  as  possible  by  making  the  best  use  I  can  of  my 
liberty.'  This  is  the  principle  of  those  cases  in  which 
there  has  been  a  discussion  as  to  the  measure  of  dam- 
ages to  which  a  servant  is  entitled  on  a  wrongful  dis- 
missal." 

The  same  rule  has  been  announced  by  the  supreme 
court  of  the  United  States  in  Roehm  v.  Horst,  178  tJ.  S., 
1,  20  Sup.  Ct.,  780,  44  L.  Ed.,  953,  and  many  authorities 
there  cited;  7  Am.  &  Eng.  Ency.  of  Law,  150. 

It  is  equally  well  settled  that,  if  one  party  to  a  con- 
tract voluntarily  disables  himself  from  performing  his 
part  of  the  contract,  the  other  party  has  an  immediate 
right  of  action  for  the  breach.  Wolf  v.  Marshy  54  Cal., 
228;  Shaffner  v.  Killian,  7  111.  App.,  620;  Union  Insur- 
ance Co.  V.  Central  Ins,  Co.,  157  N.  Y.,  633,  52  N.  E., 
671,  44  L.  R.  A.,  227;  Stark  v.  Ducal,  7  Okl,  213,  54 
Pac,  453.  The  common  case  of  a  party  disabling  himself 
from  the  performance  of  his  part  of  the  contract  which 
confers  upon  the  other  party  an  immediate  right  of 
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action  is  where  the  disability  is  total  and  goes  to  the 
whole  contract.  In  such  case  there  is  but  little  difficulty 
in  determining  the  rights  of  the  parties,  as,  if  a  man 
who  has  promised  to  marry  a  woman  on  a  certain  day 
marries  another  woman  before  that  day,  the  impos- 
sibility of  the  performance  of  the  contract  between  them 
is  indisputably  established  by  the  fact  of  his  marriage; 
or  where  one,  who  has  contracted  to  execute  a  lease  on 
a  future  day  for  a  certain  term,  before  that  day  executes 
a  lease  to  another  for  the  same  term.  In  cases  of  this 
character,  the  performance  of  the  contract  is  made  a 
legal  impossibility  by  the  assumption  upon  the  part  of 
the  defaulting  party  of  obligations  with  respect  to  the 
subject-matter  of  the  contract  that  are  wholly  incon- 
sistent  with  the  performance. 

A  third  case,  in  which  a  Hbreach  of  the  contract  may 
be  anticipated  by  the  injured  party,  is  where  the  other 
party  by  his  unauthorized  act  prevents  performance. 
Anville  Mining  Co.  v.  Humble,  153  U.  S.,  540,  14  Sup. 
Ct..  876,  38  L.  Ed.,  814 ;  Wagner  Lumber  Co.  v.  Suther- 
land Logging  Co.,  120  Ala.,  558,  24  South.,  949;  Lock- 
port  y.  Shields,  87  111.  App.,  150.  And  see  authorities 
cited  in  the  note  to  O'Neill  v.  Supreme  Council,  supra. 

Aside  from  any  stipulation  in  the  contract  of  the 
parties  respecting  the  right  of  rescission  for  an  antici- 
patory breach  of  the  contract,  we  are  not  -aware  of  any 
instances  which  authorize  a  rescission  in  anticipation 
of  a  breach  other  than  those  that  may  be  ranged  within 
the  principles  of  the  cases  set  out  above.  The  insistence 
here  is  that  the  defendant,  Oliver,  had  disabled  himself 
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from  performing  his  part  of  the  contract.  By  this  it  is 
evidently  meant  that  he  had  disabled  himself  from  per- 
forming his  part  of  the  contract  within  the  stipulated 
time.  As  we  understand  the  record,  there  is  no  con- 
tention that  he  had  disabled  himself  from  doing  the 
work  of  the  grade  and  character,  as  well  as  quantity 
and  quality,  stipulated  by  the  contract,  if  there  were 
sufficient  extensions  of  the  time  limit.  But  it  is  claimed 
that,  although  the  defendant  had  performed  a  substan- 
tial part  of  the  work  contracted  for  and  was  actively 
engaged  in  the  further  performance  of  his  obligations 
under  the  contract,  nevertheless  the  complainant  was  of 
opinion  on  December  6,  1907,  that  the  defendant  did 
not  have  sufficient  time  left  within  the  contract  limit 
to  complete  the  work,  and  that  this  deficiency  in  time 
limit  arose  out  of  the  defendant's  lack  of  diligence  in 
prosecuting  the  work.  From  this  it  is  concluded  that 
the  defendant  had  disabled  himself  from  the  perform- 
ance of  a  material  part  of  the  contract,  which  authorized 
the  complainant  to  rescind. 

Before  a  party  to  the  contract  can  assume  the  right 
to  rescind  for  the  default  of  the  other  party,  the  default 
must  be  of  such  character  as  indicates  an  intent  upon 
the  part  of  the  defaulter  to  abandon  the  contract.  Lord 
Coleridge,  in  Freeth  v.  Burr,  L.  R.,  9  C.  P.,  208,  states 
the  rule  thus : 

"In  cases  of  this  sort,  where  the  question  is  whether 
the  one  party  is  set  free  by  the  action  of  the  other,  the 
real  matter  for  consideration  is  whether  the  acts  or 
conduct  of  the  one  do  or  do  not  amount  to  an  intima- 


17  Gates]        DECEMBER  TERM,  1911.  615 


Brady  v.  Oliver. 


tion  of  an  intention  to  abandon  and  altogether  refuse 
performance  of  the  contract.  I  say  this  in  order  to  ex- 
plain the  ground  upon  which  I  think  the  decision  in 
these  cases  must  rest.  There  has  been  some  conflict 
among  them.  But  I  think  it  may  be  taken  that  the  fair 
result  of  them  is  as  I  have  stated,  viz.,  that  the  true 
question  is  whether  the  acts  and  conduct  of  the  party 
evince  an  intention  no  longer  to  be  bound  by  the  con- 
tract." 

See  Lake  Shore  &  M,  8.  R,  Co.  v.  Richards,  152  111., 
59,  38  N.  E.,  7T3,  30  L.  R.  A.,  33,  and  the  very  full 
annotator's  note 

Upon  the  facts  of  this  case,  it  cannot  be  assumed  that 
the  defendant  had  intended  to  abandon  the  property. 
He  was  actively  engaged  in  the  performance  of  the  work 
with  a  large  equipment  of  men,  machines,  animals,  and 
things  before  and  at  the  time  the  complainant  annulled 
the  contract.  There  is  nothing  in  the  record  from  which 
the  complainant  could  be  justified  in  believing  that  the 
defendant  had  any  such  intention,  and,  indeed,  as  we 
understand  the  insistence  of  the  complainant,  the  de- 
fault claimed  is  that  the  defendant  had  disabled  him- 
self to  perform  the  contract  within  the  time  limit  agreed 
upon.  This  disability  need  not  necessarily  be  such  as 
prevents  the  discharge  of  every  obligation  of  the  con- 
tract. But  the  inability  to  perform  the  contract  in 
respect  of  matters  which  would  render  the  performance 
of  the  rest  a  thing  different  in  substance  of  the  thing 
contracted  to  be  done  will  justify  the  party  not  in  de- 
fault in  abandoning  the  contract.     Assuming  that  the 
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defendant  could  not  complete  the  work  within  the  time, 
is  this  such  a  disability  as  works  a  destruction  of  the 
contract,  and  authorizes  the  complainant  to  declare  it 
at  an  end  in  anticipation  of  the  breach  in  the  absence  of 
proof  of  special  damages  on  account  of  the  delay?  As 
a  general  rule  time  is  not  of  the  essence  of  working 
contracts,  and  where  the  contractor  fails  to  perform 
his  work  within  the  specified  time  he  is  liable  in  damages 
only  for  the  delay.  6  Cyc,  67.  And  the  failure  to  com- 
plete the  work  within  the  time  does  not  ipso  facto 
terminate  the  contract.  It  may  be  terminated  after  the 
expiration  of  the  time  at  the  election  of  the  injured 
party. 

While  it  is  clear  that  time  is  of  the  essence  of  this 
contract,  and  is  a  material  part  of  it,  we  do  not  hold  that 
the  complainant  can  anticipate  a  failure  to  perform 
within  the  time  at  so  remote  a  period  from  the  time 
of  performance  as  in  this  case,  and  annul  the  contract, 
charging  the  defendant  with  a  disability  to  perform  it. 
Conceding  for  the  purpose  of  the  point,  that  it  was 
impossible  for  the  defendant  to  do  the  work  within 
the  time,  this  cannot  be  said  to  be  a  total  disability  to 
perform  the  contract,  nor  such  a  disability  as  that,  if 
the  contract  is  performed  under  it,  it  would  be  some- 
thing other  and  different  from  the  thing  contemplated 
by  the  parties.  Certainly  the  defendant  was  able  to 
perform  the  contract  by  an  extension  of  the  time  limit 
There  was  no  defalcation  in  the  grade  and  quality  of 
the  work.  The  defendant  was  entitled  to  a  pro  tanto 
performance  for  the  full  time  limit  as  long  as  he  com- 
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plied  with  the  specifications  of  the  contract  in  the  per- 
formance, in  order  to  reduce  his  liability  for  the  breach. 
Had  he  failed  to  complete  the  contract  within  the  time, 
he  would  have  been  liable  for  such  damages  as  complain- 
ant would  have  sustained  because  of  jthe  default,  and 
likewise  he  was  entitled  to  the  benefit  of  all  the  money  he 
could  have  earned  under  it  within  the  time.  The  com- 
plainant was  not  justified  in  doing  anything  that  would 
increase  the  liability  of  the  defendant,  notwithstanding 
an  immaterial  breach.  See  authorities,  supra.  In  all  of 
the  cases  which  we  have  seen,  where  the  injured  party 
has  anticipated  a  breach  and  claimed  a  default  justify- 
ing an  abandonment  of  the  contract,  the  disability  to  per- 
form has  been  total,  or  the  defendant  has  renounced 
the  contract  and  refused  to  proceed  under  it.  But  those 
are  quite  different  cases  to  this.  The  defendant  not  only 
had  not  renounced  the  contract  and  had  not  refused 
to  proceed  under  it,  but  was  actively  engaged  in  its 
performance.  But  merely  because  complainant  had  rea- 
son to  believe  that  defendant  would  breach  his  contract, 
he  was  not  justified  in  rescinding  it  in  anticipation  of 
the  breach.  In  order  to  justify  rescission,  there  must 
be  actual  default,  unequivocal  renunciation,  or  legal  dis- 
ability to  perform.  The  disability  cannot  be  antici- 
pated; but,  after  it  occurs,  the  nonperformance  may  be. 
The  disability  must  be  so  complete  as  to  place  it  beyond 
the  power  of  the  defaulting  party  to  perform  his  obliga- 
tions in  every  material  respect,  so  that,  if  the  things 
contracted  for  are*  done  in  the  best  way  the  disabled 
party  can  do  them,  the  contract,  so  performed,  will  be 
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essentially  another  and  different  thing.  It  must  exist 
at  the  time  of  the  renunciation  as  a  legally  accomplished 
fact,  and  not  as  a  mere  potentiality.  Therefore  it  must 
clearly  appear,  not  only  that  defendant  could  not  do 
the  work  within  the  time,  but  that  his  failure  in  respect 
of  this  matter  would  be  so  material  as  to  make  his  per- 
formance essentially  different  from  his  promise.  If  he 
should  default  in  one  day,  or  one  week,  or  one  month 
of  the  time,  this  would  not  necessarily  justify  a  rescis- 
sion. It  would  depend  upon  the  effect  of  the  delay  upon 
the  essential  objects  to  be  accomplished  by  the  perform- 
ance. A  case  can  be  conceived  where  a  default  of  one 
day  might  defeat  the  whole  purpose  of  the  contract.  But 
generally  such  is  not  true  of  working  contracts.  No 
such  case  is  made  here.  There  is  no  suggestion  of  special 
damages  to  be  suffered  by  complainant  from  delay ;  and 
hence,  if  default  be  assumed,  it  is  not  shown  to  be  of 
such  essential  character  as  to  be  without  the  contempla- 
tion of  the  contract. 

What  we  have  said  before  has  been  with  reference  to 
the  law  of  contracts  as  administered  by  courts  of  equity, 
and  without  regard  to  the  stipulation  of  the  parties  with 
respect  to  their  remedies  upon  the  default  of  either.  It 
is  insisted  by  complainant  that  under  clause  8  the  de- 
fendant had  defaulted  ^^to  promptly  and  properly  pro- 
ceed with  and  complete  the  work."  This  clause  was  con- 
strued by  him  to  justify  a  termination  of  the  contract 
for  a  default  in  promptly  and  properly  proceeding  with 
the  work.  It  is  conceded,  of  course,  that  the  defendant 
was  under  no  obligation  to  have  the  work  completed 


17  Gates]        DECEMBER  TERM,  1911.  619 


Brady  v.  Oliver. 


on  the  6th  of  December,  1907,  because  under  the  terms 
of  the  contract  he  had  more  than  three  months  in  which 
to  complete  the  power  house  construction  and  more  than 
twelve  months  in  which  to  complete  the  balance.  It  is 
well  settled  that  provisions  in  working  contracts  like 
clauses  6,  7,  and  8  of  the  one  under  consideration  will 
be  given  their  proper  force  and  effect  by  the  courts. 
It  is  equally  well  settled  that  clauses  like  8,  inflicting 
severe  and  drastic  penalties  for  nonperformance,  are  not 
favored  by  the  courts,  and  are  to  be  strictly  construed. 
30  Am.  &  Eng.  Enc.  of  Law,  supra.  Clause  7  of  the  con- 
tract provides  a  remedy  for  the  owner  in  case  of  a  failure 
upon  the  part  of  the  contractor  to  sufficiently  progress 
the  work,  and  whether  there  has  been  default  in  its 
progress  is  left  to  the  opinjon  of  the  complainant's 
engineer.  The  remedy  there  provided  is  for  an  increase 
of  the  force  at  the  expense  of  the  contractor.  That 
remedy,  of  course,  contemplates  speeding  the  work 
before  the  expiration  of  the  time  limit.  The  remedy 
provided  in  section  8  is  the  right  to  annul  and  cancel 
the  contract,  and  to  relet  the  work,  or  otherwise  prose- 
cute it.  It  provides  a  forfeiture  upon  the  part  of  the 
contractor  of  all  claims  for  damages  for  the  annulment, 
Avithout  depriving  the  complainant  of  his  right  to  dam- 
ages against  the  contractor  for  any  default  of  his.  Like- 
wise all  moneys  due  the  contractor,  or  retained  under 
the  contract  are  to  be  forfeited  to  complainant.  But 
this  forfeiture  does  not  release  the  contractor  from  the 
fulfillment  of  the  contract,  but  he  and  his  sureties  are 
still  liable  to  the  complainant  for  all  loss  and  damage 
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which  may  have  resulted  from  the  default.  It  is  true 
that  the  contractor  is  to  be  credited  with  the  amount 
of  the  moneys  so  forfeited,  provided  the  complainant  is 
entitled  to  a  greater  sum  on  account  of  the  contractor's 
default.  A  mere  statement  of  the  provisions  of  this 
clause  of  the  contract  is  convincing  that  the  parties  did 
not  contemplate  that  its  severe  penalties  were  to  be 
visited  upon  the  contractor  for  a  default  in  progressing 
the  work.  This  is  true,  not  only  because  the  parties 
most  likely  would  not  have  assented  to  terms  of  such 
extreme  severity,  but  because  of  the  language  of  the  con- 
tract itself.  It  is  expressly  declared  that  such  forfeiture 
shall  "not  release  such  contractor*  from  the  fulfillment 
of  this  contract."  This  could  not  be  true,  if  the  com- 
plainant has  the  power  tp  anticipate  a  breach  of  the 
contract  by  the  defendant,  and  annul  it,  and  then  visit 
upon  him  the  forfeiture  provided  for.  So  we  are  of  opin- 
ion that  neither  under  clause  8,  nor  the  general  law 
governing  contracts,  was  the  complainant  justified  in 
arbitrarily  annulling  the  agreement  before  the  expiration 
of  the  time  limit. 

Having  concluded  that  the  complainant  was  not 
authorized  to  terminate  the  contract  at  the  time  he  did, 
it  necessarily  follows  that  he  breached  it  in  so  doing. 
We  do  not  understand  that  this  is  controverted;  but  it 
is  claimed  that,  if  the  contract  was  wrongfully 
terminated  by  the  complainants,  defendant  is  without 
remedy,  for  the  reason  that  it  would  have  cost  him 
more  to  complete  it  than  he  could  have  earned  under  it. 
It  is  quite  true  that  either  party  to  a  contract  has  the 
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legal  right  to  abandon  or  renounce  it  at  his  will,  sub- 
iDitting  to  the  legal  consequences  thereof.  Ault  v.  Dustin, 
100  Tenn.,  383,  45  S.  W.,  981.  And  that  the  measure  of 
damages  is  actual  compensation  in  all  instances  where 
the  nature  of  the  case  admits  of  the  rule.  Railroad  v. 
Ghiinam,  11  Lea,  103,  47  Am.  Rep.,  279.  And  generally 
the  value  of  the  contract  is  the  difference  between  the 
price  agreed  to  be  paid  and  the  cost  of  performance  to 
the  complainant.  Singleton  v.  Wilson,  85  Tenn.,  344, 
2  S.  W.,  801.  But  in  the  foregoing  class  of  cases  the 
court  was  speaking  of  the  measure  of  damages  for  a 
default  in  performing  the  contract.  Naturally,  where 
one  sues  upon  the  contract,  claiming  rights  under  it,  the 
measure  of  his  recovery  is  the  value  of  the  contract 
itself.  Such,  however,  is  not  this  case.  When  the  com- 
plainant wrongfully  ordered  the  defendant  to  vacate  the 
premises  and  desist  in  further  performing  the  contract, 
he  renounced  the  contract  and  left  it  to  the  option  of 
the  defendant  to  treat  it  as  rescinded.  Wright  v. 
Haskell,  45  Me,,  489;  Miller  v.  Thompson,  22  Ark.,  258. 
In  Lake  Shore  &  M.  S,  R,  Co.  v.  Richards,  supra,  the 
rule  is  clearly  stated  thus : 

**It  is  well  settled  that  where  one  party  repudiates 
the  contract,  and  refuses  longer  to  be  bound  by  it,  the 
injured  party  has  an  election  to  pursue  either  of  three 
remedies.  He  may  treat  the  contract  as  rescinded,  and 
recover  upon  quantum  meruit  so  far  as  he  has  per- 
formed ;  or  he  may  keep  the  contract  alive  for  the  benefit 
of  both  parties,  being  at  all  times  himself  ready  and 
able  to  perform,  and,  at  the  end  of  the  time  specified 


622  TENNESSEE  REPORTS.       [125  Tenn. 


Brady  v.  Oliver. 


in  the  contract  for  performance,  sue  and  recover  under 
the  contract ;  or  he  may  treat  the  repudiation  as  putting 
an  end  to  the  contract  for  all  purposes  of  performance, 
and  sue  for  the  profits  he  vould  have  realissed  if  he 
had  not  been  prevented  from  performing.  In  the  latter 
case  the  contract  would  be  continued  in  force  for  that 
purpose.  Where,  however,  the  injured  party  elects  to 
keep  the  contract  in  force  for  the  purpose  of  recovering 
future  profits,  treating  the  contract  as  repudiated  by 
the  other  party,  in  order  to  such  recovery  the  plaintiff 
must  allege  and  prove  performance  upon  his  part,  or  a 
legal  excuse  for  nonperformance." 

As  a  general  proposition,  neither  party  to  a  contract 
can  rescind  without  restoring  the  staUis  quo.  He  can- 
not repudiate  the  terms  of  the  contract,  and  refuse  to 
perform  his  part  of  it,  and  at  the  same  time  claim  the 
benefits  which  he  has  derived  from  it.  In  a  court  of 
equity,  in  all  matters  of  rescission,  and  in  all  relief 
akin  to  rescission,  the  parties  will  invariably  be  placed 
in  statu  quo,  Curtis  V.  Brannon^  98  Tenn.,  161,  38  S. 
W.,  1073,  69  L.  R.  A.,  760;  Hill  v.  Harriman,  95  Tenn., 
305,  32  S.  W.,  202,  and  the  authorities  there  cited. 

The  only  recovery  sought  by  cross-complainant  is  for 
moneys  expended  in  work  preparatory  to  the  perform- 
ance of  the  contract  and  the  moneys  actually  earned  in 
the  performance.  The  complainant,  Brady,  has  received 
the  full  benefit  of  all  the  moneys  expended  by  the  de- 
fendant, Oliver,  and  there  is  no  rule  of  law  by  which 
he  can  retain  these  benefits  without  compensation.  The 
chancellor  did  not  award  profits,  and  none  are  claimed 
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here.  Of  course,  before  profits  could  be  recovered,  the 
cross-complainant  would  have  to  show  full  performance 
upon  his  part,  or  else  that  he  stands  ready  to  Jierform. 
But  claiming,  as  he  does,  nothing  more  than  compensa- 
tion for  the  outlay  of  labor  and  money  expended  upon 
the  property,  he  is  not  required  to  show  that  he  did  or 
could  perform  the  contract.  It  is  only  necessary  to 
show  that  in  good  faith  he  was  in  the  due  and  proper 
performance  of  his  part  of  the  contract  when  it  was 
wrongfully  terminated  by  the  complainant.  In  this 
view,  it  is  not  necessary  to  determine  whether  he  could 
have  performed  the  contract  within  the  time.  The  con- 
tract may  be  considered  as  rescinded  by  mutual  consent. 
When  the  complainant  abandoned  it,  the  defendant  ac- 
cepted the  rescission,  and  now  demands,  and  only  de- 
mands, that  the  complainant  restore  the  status  quo 
as  far  as  possible.  That  he  is  entitled  to  this  is  beyond 
controversy  upon  all  of  the  cases.  The  real  distinction 
between  the  cases  which  might  seem  to  hold  a  contrary 
view  lies  in  the  fact  that  in  those  cases  the  suit  was  upon 
the  contract.  In  that  event  the  measure  of  damages  is 
the  value  of  the  contract;  but  in  this  case  the  contract 
is  terminated  by  the  conduct  of  the  parties,  and  the  cross 
bill  seeks  to  recover,  not  the  value  of  the  contract  nor 
damages  for  its  breach,  but  the  outlay  of  the  cross-com- 
plainant in  his  efifort  to  perform  it  prior  to  the  rescis- 
sion. Mr.  Sutherland  states  the  rule  under  discussion 
thus: 

"A  contractor  whose  performance  of  his  contract  has 
been  illegally  stopped  may  recover  for  work  necessarily 
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done  or  expense  necessarily  incurred  in  preparation  for 
its  performance,  although  he  could  not  have  recovered 
for  it  if  there  had  been  a  full  performance.  If  the  con- 
tractor has  derived  any  benefit'  from  such  work  or  ex- 
pense, its  value  must  be  deducted  from  the  cost  thereof. 
This  right  of  recovery  is  distinct  from  the  right  to  re- 
cover profits.  When  those  are  recovered,  the  former  is 
included."  3  Sutherland  on  Damages,  par.  713,  pp.  2182, 
2183. 

The  text  is  supported  by  many  adjudicated  cases,  some 
of  which  are:  Cederherg  v.  Rohison,  100  Cal.,  93,  34 
Pac,  510;  Taylor  Mfg,  Co,  v.  Hatcher  Mfg.  Co,  (CO.), 
39  Fed.,  440,  3  L.  R.  A.,  587 ;  McElwee  y  B.  L.  d  L  Co., 
54  Fed.,  627,  4  C.  C.  A.,  525;  Griffith  v.  Blackwater,  B. 
&  L.  Co.,  55  W.  Va.,  604,  48  S.  E.,  442,  69  L.  B.  A.,  124; 
Worthmgton  v.  Otoin,  119  Ala.,  44,  24  South.,  739,  43 
L.  K.  A.,  382;  United  States  v.  Behan,  110  U.  S.,  338,  4 
Sup.  Ct,  81,  28  L.  Ed.,  168.  In  the  case  last  cited  it 
was  said:  "Unless  there  is  some  artificial  rule  of  law 
which  has  taken  the  place  of  natural  justice  in  relation 
to  the  measure  of  damages,  it  would  seem  to  be  quite 
clear  that  the  claimant  ought  at  least  to  be  made  whole 
for  his  losses  and  expenditures.  So  far  as  appears,  they 
were  incurred  in  the  fair  endeavor  to  perform  the  con- 
tract which  he  assumed.  If  they  were  foolishly  or  un- 
reasonably incurred,  the  government  should  have  proven 
this  fact.    It  will  not  be  presumed.     ... 

"The  party  who  voluntarily  and  wrongfully  puts  an 
end  to  a  contract,  and  prevents  the  other  party  from  per- 
forming it,  is  estopped  from  denying  that  the  injured 
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party  has  not  been  damaged  to  the  extent  of  his  actual 
loss  and  outlay  fairly  incurred." 

As  heretofore  stated,  the  chancellor  decreed  a  recovery 
in  favor  of  the  cross-complaint  to  "compensate  him  in 
the  amount  expended  by  him  in  good  faith  and  in  the 
exercise  of  reasonable  judgment  in  preparing  to  perform 
and  in  actual  performance  of  the  contract.  And  it  ap- 
pearing from  the  evidence,  and  not  being  controverted 
or  disputed,  that  the  total  expenditures  of  the  said 
Oliver  in  preparing  for  and  in  carrying  on  and  perform- 
ing said  contract  amounted  to  the  sum  of  f  673,974.86, 
and  there  being  no  evidence  that  any  part  of  said  ex- 
penditures were  unreasonable  or  improper,  and  it  fur- 
ther appearing  that  the  total  of  the  amounts  paid  to  said 
Oliver  on  account  of  the  work  done  by  him  under  said 
contract  and  the  amounts  realized  by  him  for  the  sale  of 
his  plant,  equipment,  machinery,  etc.,  which  he  had  ac- 
cumulated for  the  performance  of  said  contract,  is  the 
sum  of  1243,445.28,  it  is  adjudged  that  the  difference 
between  said  amounts,  being  the  sum  of  |430,529.58,  is 
the  amount  to  which  said  Oliver  is  entitled  as  damages 
aforesaid."  In  this  court  in  brief  of  counsel  it  is  said : 
"Incidentally  we  might  remark  that,  even  if  the  decree 
was  based  upon  the  correct  principles,  there  was  no  suf- 
ficient evidence,  from  which  to  determine  what  defend- 
ant's proper  and  reasonable  expenditures  were.  All  we 
have  is  a  five-line  statement  made  from  defendant's 
books,  purporting  to  give  the  cost  of  plant,  materials, 
supplies,  and  labor,  and  concluding  with  the  vague 
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statement,  ^Other  expenses  not  included  in  above, 
fT5,963.03."^ 

It  is  true  that  the  statement  in  the  testimony  of  the 
defendant's  bookkeeper  is  very  brief,  but  it  is  not  true 
that  the  statement  is  vague  or  indefinite.  Nothing  ap- 
pearing to  the  contrary,  the  testimony  of  this  witness 
is  sufficient  to  establish  the  facts  testified  to  by  him. 
The  result  of  the  foregoing  is  that  all  of  the  complain- 
ant's assignments  of  error  are  overruled. 

The  cross-complainant  has  filed  the  record  for  writ 

of  error,  and  has  assigned  as  error  that  the  chancellor 

should  have  decreed  in  favor  of  him  in  the  sum  of 
?435,526.88,  instead  of  $430,529.58.    We  think  this  as- 

signment  should  be  sustained.  The  witness  upon  whose 
testimony  the  decree  of  the  chancellor  is  based  as  to  the 
amount  of  the  cross-complainant's  expenditures,  and  the 
amount  which  he  has  been  paid,  shows  that  the  differ- 
ence between  these  two  amounts  is  the. former  sum, 
instead  of  the  sum  decreed  by  the  chancellor. 

It  is  also  assigned  as  error  that  the  chancellor  should 
have  allowed  interest  upon  the  sum  decreed  the  cross- 
complainant  from  the  date  of  the  cancellation  of  the 
contract,  December  6, 1907.  This  assignment  is  not  well 
taken  to  the  full  extent  claimed  by  it.  Interest  should 
have  been  allowed  from  the  date  of  the  filing  of  the  cross- 
bill. With  the  modifications  herein  indicated,  the  decree 
of  the  chancellor  is  affirmed. 
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Bessie  Drake  v.  Nashville,  Chattanooga  &  St.  Louis 

Railway  Company  et  al. 

{Nashville.     December  Terth,  1911.) 

1.  COMMON  CARRIERS.  First  connecting  carrier  owee  a  con- 
tract duty  to  ahipper  not  to  divert  slilpment  from  route,  when. 

Where  the  first  connecting  carrier  received  a  car  load  of  freight, 
under  the  initial  carrier's  contract  for  transportation  over  sev- 
eral specific  lines,  procured  by  the  solicitation  of  such  first 
connecting  carrier's  traveling  freight  agent  and  shipped  in 
its  car,  such  connecting'  carrier  owed  a  contract  duty  to  the 
shipper  not  to  divert  the  car  to  another  line  without  his  con- 
sent.    {Post,  pp.  633-635,  637.) 

2.  SAME.  Initial  carrier  participating  in  first  connecting  car- 
rier's unauthorized  diversion  Is  equally  iiable  with  It  for  loss  of 
freight. 

Where  a  car  load  of  fruit  trees  was  routed  over  several  con- 
necting lines  under  a  contract  of  shipnient,  and  there  was  a 
diversion  by  the  second  carrier  owing  a  contract  duty  to  the 
shipper  not  to  divert  the  car,  the  initial  carrier  participating  in 
such  diversion,  as  well  as  such  second  carrier,  is  liable,  to  the 
shipper  for  the  loss  of  the  freight.     {Post,  pp.  635-637.) 

Cases  cited  and  approved:  Railroad  v.  Campbell,  7  Heisk.,  261; 
Railroad  v.  Odil,  96  Tenn.,  63. 

3.  SAME.  Railroad  as  third  party  receiving  freight  under  unau- 
thorized diversion  thereof,  without  sufficient  shipping  Instruc- 
tions, is  liable  for  loss,  when. 

Where  a  car  load  of  fruit  trees  was  routed  over  specified  railroad 
lines  under  a  contract  of  shipment,  another  railroad  not  speci- 
fied in  the  routing,  which  received  the  shipment  under  an  un- 
authorized diversion  thereof  by  the  second  carrier,  is  liable  to 
the  shipper  for  a  loss  following  the  diversion,  where  it  re- 
ceived the  car  without  sufficient  shipping  instructions,  though 
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it  had  no  knowledge  of  the  shipper  and  no  knowledge  of  the 
terms  of  the  bill  of  lading  under  which  the  shipment  was 
made.     (Post,  pp.  638,  639,  645.) 

4.  SAME.  Carrier  la  not  bound  to  receive  freight  from  any  ex- 
cept owner,  or  his  agent;  liability  for  receiving  virithout 
knowledge  or  Inatructlona. 

A  common  carrier  is  not  bound  to  accept  for  transportation 
goods  from  any  person  other  than  the  owner,  or  his  duly  author- 
ized agent;  and  it  is  negligence,  on  its  part,  for  a  carrier  to 
receive  freight  from  another  carrier,  without  knowledge  of 
its  shipping  contract  and  its  authority  to  offer  the  freight  for 
transportation.     {Post,  pp.  639,  640.) 

5.  SAME.  Initial  carrier  under  contract  of  Interstate  shipment 
Is  liable  for  full  loss  by  negligence  of  a  connecting  carrier,  not- 
withstanding contractual  limitation  against  liability  exceed- 
ing a  stipulated  sum. 

Under  the  act  of  congress  of  February  the  4,  1887,  ch.  104,  sec 
20,  24  Stat.,  379,  as  amended  by  the  Carmack  amendment  of 
June  the  29,  1906,  ch.  3591,  34  Stat,  584,  595,  making  the  initial 
carrier  of  an  Interstate  shipment  liable  for  any  negligence  of 
the  connecting  carrier,  etc.,  the  initial  carrier,  under  a  con- 
tract for  shipment  of  a  car  load  of  fruit  trees,  over  specified 
railroad  lines,  to  a  point  in  another  State,  is  liable  to  the  ship- 
per for  the  entire  loss  of  the  freight  following  an  unauthorised 
diversion  of  the  shipment  from  the  specific  route  by  the  sec- 
ond carrier,  though  the  contract  purported  and  undertook  to 
limit  its  liability  to  an  inadequate  agreed  valuation.  {Post^ 
pp.  630-633,  640-643.) 

Cases  cited  and  approved:    Railroad  v.  Oilbert,  88  Tenn.,  4S0; 
Railroad  v.  Sowell,  90  Tenn.,  17;  Deming  v.  Cotton  Press  Co., 
90  Tenn.,  327;   Railroad  v.  Stone,  112  Tenn.,  848;  Railroad  v. 
Smith,  123  Tenn.,  678;   Railroad  v.  Mills,  219  U.  S.,  186. 

6.  SAME.  If  second  specified  carrier  refuses  to  forward  freight, 
initial  carrier  ahaii  ask  for  instructions,  and,  if  not  given,  re- 
turn the  freight. 
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Where  the  second  carrier,  under  a*  contract  of  shipment  over 
several  specified  lines,  refuses  to  carry  the  freight  over  Its 
specified  line,  it  is  the  initial  carrier's  duty  to  receive  the 
freight  back  into  its  possession,  and  to  call  upon  the  shipper 
for  further  instructions,  in  the  absence  of  which,  the  freight 
should  be  returned.     (Post,  p.  643.) 

7.  SAME.  Notice  of  claim  for  lose  known  to  the  carrier  Is  wholly 
unreasonable  and  unnecessary,  though  stipulated  for. 

A  shipper  of  a  car  load  of  fruit  trees  is  not  precluded  from  re- 
covering for  a  loss  of  the  freight  following  a  diversion  from 
the  route  specified  by  the  contract  of  shipment  by  his  fail- 
ure to  make  a  written  claim  to  the  carrier's  agent  at  the  point 
of  destination  within  thirty  days  after  the  arrival  of  the 
shipment,  as  required  by  the  contract,  where  the  shipment 
was  wholly  valueless  when  it  reached  its  destination,  and  was 
burned  in  the  station  yards,  with  the  knowledge  of  the  agent 
of  the  last  carrier;  for  such  notice  would  be  wholly  unreason- 
able.    (Post,  pp,  643-645.) 

8.  SAME.  Joint  and  several  liability  of  the  first  two  carriers  di- 
verting a  shipment  and  of  a  third  carrier  receiving  the  diverted 
shipment,  without  sufficient  shipping  Instructions. 

Where  a  shipment  of  fruit  trees  was,  under  a  contract  of  through 
shipment,  routed  over  specified  connecting  lines,  and  was^ 
without  authority,  diverted  by  the  first  two  carriers  to  a  line 
not  included  In  the  contract,  and  that  line  received  the  ship- 
ment, without  sufficient  shipping  instructions,  the  three  car* 
rlers  are  Jointly  and  severally  liable  for  a  loss  of  the  shipment 
following  the  diversion.     {Post,  pp.  630-633,  645.) 


FROM  FRANKLIN. 


Appeal  from  the  Chancery  Court  of  Franklin  County, 
-T.  M.  McCoNNELL,  Chancellor. 
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Estill  &  Littleton  and  Arthur  CJrownover,  for  com- 
plainant. 

Geo.  E.  Banks  and  J.  W.  Bonner,  for  defendant  Illi- 
nois Central  Railroad  Co. 

Wright  &  Wright,  for    defendant    Chicago,    Rock 
Island  &  Pacific  Railway  Co. 

Lynch  &  Phillips  and  Claude  Waller,  for  defend- 
ant Nashville,  Chattanooga  &  St.  Louis  Railway  Co. 


JIr.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

Miss  Drake  filed  her  original  bill  against  the  railroad 
company  above  named,  which  the  bill  avers  was  incorpo- 
rated under  the  laws  of  the  State  of  Tennessee,  and 
also  against  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company  and  the  Illinois  Central  Railroad  Compahy, 
each  of  which,  the  bill  avers,  is  a  corporation  under  the 
laws  of  the  State  of  Illinois. 

The  bill  is  predicated  upon  the  total  loss  of  a  car 
load  of  fruit  trees  valued  at  |1,125,  owned  by  complain- 
ant and  shipped  by  her  from  Winchester,  Tennessee, 
under  a  bill  of  lading  which  named  Toppenish,  in  the 
State  of  Washington,  as  the  ultimate  point  of  the  ship- 
ment. 

Of  the  three  defendants,  the  Tennessee  corporation 
was  the  initial  carrier,  and  issued  the  bill  of  lading. 
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The  Chicago,  Rock  Island  &  Pacific  Railway  Company 
was  the  common  carrier  to  which,  under  the  terms  of 
the  bill  of  lading,  the  car  was  to  be  delivered  at  Memphis, 
Tennessee,  by  the  initial  carrier,  and  under  the  terms 
of  the  bill  of  lading,  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  w^as  to  carry  the  car  over  its  line  to 
El  Paso,  Texas,  and  there  deliver  it  to  the  Southern 
Pacific  Railroad  Company,  by  which  company  it  was  to 
be  carried  to  Portland,  Oregon,  and  there  to  be  deliviered 
to  the  Northern  Pacific,  and  thence  to  be  carried  by  that 
company  to  its  destination  at  Topenish,  in  the  State  of 
Washington. 

The  car  in  which  the  fruit  trees  were  shipped  was 
owned  by  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company,  and  upon  its  arrival  at  Memphis,  Tennessee, 
this  car  was  delivered  by  the  initial  carrier  to  the  Chic- 
ago, Rock  Island  &  Pacific  Railway  Company;  but  that 
company,  after  having  the  car  in  its  possession,  refused 
to  carry  it  over  its  line  as  routed  in  the  bill  of  lading, 
and,  acting  in  conjunction  with  the  initial  carrier,  de- 
livered the  car  at  Memphis,  Tennessee,  to  the  defendant 
the  Illinois  Central  Railroad  Company,  without  any 
further  instructions  to  the  latter  company  than  that  the 
car  was  by  the  latter  company  to  be  transported  to  the 
terminus  of  its  line  in  the  city  of  New  Orleans,  in  the 
State  of  Louisiana.  The  Illinois  Central  Railroad  Com 
pany  received  the  car  from  its  codefendants,  without  in- 
structions from  either  of  them,  and  without  instructions 
from  the  shipper,  and  transported  it  to  the  terminus  of 
its  line  at  New  Orleans,  and  there  placed  upon  the  car 
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a  card  marked  "Hold,"  and  thereafter  made  delivery 
of  the  car  at  New  Orleans  to  the  Southern  Pacific  Bail- 
road  Company. 

The  act  of  diverting  of  the  shipment  the  bill  makes 
the  basis  of  the  liability  of  each  of  the  defendants.  Her 
loss  is  alleged  to  hav«  been  caused  by  that  act. 

Defendants  answered,  and,  on  final  hearing,  decree 
was  rendered  in  favor  of  complainant  against  the  initial 
carrier  for  f  754.80,  and  against  each  of  the  other  defend- 
ants separately  for  the  sum  of  f  1,404. 08.  As  against 
each  of  the  defendants,  except  the  initial  carrier,  the 
decree  found  the  value  of  the  property  lost,  together 
with  interest  thereon,  to  amount  to  the  sum  above  stated, 
for  which  decree  was  rendered  against  each  of  them; 
but,  as  against  the  initial  carrier,  it  was  decreed  that 
it  was  not  liable  for  the  full  value  of  the  property  lost, 
as  shown  by  the  proof,  for  the  reason  that  complainant, 
by  her  contract,  embodied  in  the  bill  of  lading,  agreed 
that  the  property  should  be  valued,  in  case  of  loss  or 
damage,  at  three  dollars  per  hundredweight,  so  that  the 
recovery  of  the  complainant  against  the  initial  carrier 
was  bp^ed  upon  the  weight  of  the  cargo  as  shown  by 
the  bill  of  lading,  multiplied  by  the  agreed  valuation 
per  hundredweight. 

From  all  of  this  decree  each  of  the  defendants  prayed 
an  appeal,  which  was  granted,  and  the  complainant  has 
filed  the  record  in  this  cause  for  writ  of  error  in  this 
court,  on  account  of  the  failure  of  the  decree  to  allow 
her  the  full  value  of  her  property  lost,  as  against  the 
initial  carrier.    The  complainant  has  assigned  the  fore- 
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going  as  the  only  error  in  the  decree.  The  defendants 
havB  each  assigned  errors. 

Why  the  Chicago,  Eock  Island  &  Pacific  Railway 
Company  refused  to  carry  the  shipment  as  routed  by  the 
bill  of  lading,  after  the  shipment  had  been  solicited  by 
one  of  its  traveling  agents,  and  after  assurance  by  the 
shipper  of  her  willingness  to  pay  any  increased  freight 
made  necessary  by  that  routing;  why  the  initial  carrier 
and  the  Chicago,  Bock  Island  &  Pacific  Railway  Com- 
pany, co-operating,  diverted  the  shipment  from  the  rout- 
ing for  which  the  car  had  been  prepared,  with  full  knowl- 
edge that  the  shipment  was  perishable,  and  without  the 
consent  of  the  shipper,  and  without  advising  her  of  their 
purpose;  why  they  did  not  give  to  the  Illinois  Central 
Railroad  Company  full  shipping  directions,  so  that  the 
car  would  proceed  without  delay;  why  the  Illinois  Cen- 
tral Railroad  Company  accepted  the  car  without  full 
shipping  directions,  and  why,  having  so  accepted  it, 
such  directions  were  not  promptly  secured  by  it;  and 
when,  if  at  alL  it  ever  secured  such  directions ;  and  when, 
if  at  all,  it  ever  countermanded  its  order  to  the  Southern 
Pacific  Railroad  Company  to  "hold"  the  car;  and  when 
the  car  left  New  Orleans  over  the  Southern  Pacific,  are 
questions  unanswered  in  this  record. 

On  each  of  the  outsides  of  the  car  in  which  the  ship- 
ment was  contained  were  cardboards  on  which  in  large 
letters  were  printed  the  words,  "Past  Freight;  Perish- 
able; No  Delay;  Hurry,"  and  also  on  each  side  of  the 
car  were  the  hurry  tags,  which  the  Nashville,  Chatta- 
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nooga  &  St.  Louis  Railway  Company,  according  to  the 
proof,  attaches  to  perishable  shipments. 

Prom  the  facts  proven,  we  think  that  the  proximate 
cause  of  complainant's  loss  was  the  joint  and  concurrent 
act  of  each  of  the  defendant  corporations  in  diverting 
the  shipment  from  the  routing  agreed  on  by  the  bill  of 
lading,  without  her  consent  or  knowledge,  and  the  joint 
negligence  of  each  and  all  of  them  in  their  failure  to 
see  that  the  Illinois  Central  Railroad  Company  had  suf- 
ficiently definite  instructions  for  the  forwarding  of  the 
shipment  to  its  destination,  with  reasonable  promptness, 
and  their  joint  negligence  in  failing  to  furnish  to  the 
Southern  Pacific  Railroad  Company,  with  reasonable 
promptness,  sufficient  shipping  instructions  to  enable  it 
to  forward  the  shipment  to  its  destination.  Their  sep- 
arate participation  in  the  act  of  diversion  was  necessary 
to  its  accomplishment.  By  the  active  agency  of  each 
of  them  it  was  accomplished.  The  initial  carrier  and 
the  Chicago,  Rock  Island  &  Pacific  Railway  Company, 
we  think,  at  the  time  of  diverting  this  shipment  each 
stood  in  the  relation  of  party  to  the  contract  of  ship- 
ment. The  initial  carrier  issued  it,  and  in  it  named  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company  as 
the  second  in  the  line  of  carriers  who  were  to  handle 
the  shipment.  At  the  time  the  shipment  was  diverted, 
it  was  in  the  hands  of  the  second  carrier  at  the  solicita- 
tion of  its  traveling  freight  agent.  The  act  of  this  agent 
the  second  carrier  does  not  dispute,  nor  does  it  dispute 
his  agency  by  any  proof;  therefore  we  think,  by  its 
receipt  of  the  car  into  its  possession  and  the  other  facts 
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mentioned,  it  owed  a  contract  duty  to  the  complainant 
not  to  divert  the  shipment  without  her  consent. 

The  legal  status  of  the  first  and  second  carrier  toward 
the  complainant,  the  shipper,  being  thus  fixed,  what  were 
the  respective  rights  and  duties  of  the  parties  to  each 
other?    Our  own  cases  answer  the  question  thus: 

"It  is  insisted  in  the  assignment  of  errors  that,  under 
the  facts  in  this  case,  an  emergency  had  arisen  which 
justified  a  deviation  in  route,  inasmuch  as  the  one  chosen 
by  the  shipper  was  closed  by  a  strike,  and  the  other, 
equally  good,  was  open.  There  is  no  doubt  that  when, 
in  case  of  an  unforseen  necessity,  the  safety  of  the  ship- 
ment demands  it,  a  deviation  from  the  route  agreed 
upon  with  the  shipper  may  be  made,  and  will  be  justifia- 
ble, as,  for  instance,  forwarding  perishable  freight  by 
rail,  when  a  storm  prevents  a  boat  from  proceeding  upon 
its  voyage.  But  where  the  goods  can  be  properly  cared 
for  and  held  until  the  shipper  can  be  communicated  with, 
the  carrier  will  not  be  justified  in  selecting  another 
route,  without  notice  to  and  instructions  from  him.  Ray 
on  Freight  Carriers,  sec.  18;  Hutchinson  on  Carriers, 
sec  14.  See,  also,  Railroad  v.  Campbell^  7  Heisk.,  261. 
Unless  justified  by  urgent  circumstances,  a  deviation 
by  the  carrier  will  render  it  responsible  for  losses  result- 
ing, even  from  inevitable  casualties,  and  the  original 
carrier  becomes,  in  effect,  an  insurer  for  the  line  he 
selects.  Ray  on  Freight  Carriers,  sec.  79;  Hutchinson 
on  Carriers,  sec.  314."  Railroad  v.  Odil,  96  Tenn.  (12 
Pick.),  63,33  S,  W.,  611. 
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When  the  second  carrier  named  in  the  bill  of  lading 
refused  to  transport  the  shipment  as  routed  by  that  con- 
tract, it  was  the  duty  of  the  initial  carrier  to  advise  the 
shipper  of  the  fact ;  and,  in  case  she  refused  to  give  fur- 
ther shipping  instructions,  it  was  the  right  of  the  initial 
carrier  to  return  the  shipment  to  her  at  her  expense,  and 
thus,  being  wholly  without  fault,  it  could  have  avoided 
all  liability  to  her.  No  emergency  existed  which  justified 
the  initial  carrier  in  diverting  the  shipment  from  its 
routing  without  the  shipper's  consent;  therefore  when 
the  initial  carrier  diverted  the  shipment  it  became  liable 
to  the  shipper  as  an  insurer  of  the  safety  of  the  goods, 
because,  having  assumed,  without  her  consent,  to  select 
a  different  agency  from  that  which  she  had  selected  for 
the  transportation  of  her  goods,  the  agency  which  is  so 
selected  became  its  agency,  and  not  hers,  and  it  was 
responsible  to  her  in  law  for  the  acts  of  its  agent. 

The  second  carrier  is  on  this  record  wholly  without 
excuse  or  justification  for  refusing  and  failing  to  trans- 
port the  shipment  over  its  line,  as  the  same  was  routed. 
By  way  of  defense,  it  sets  up  in  its  answer  that  the  rates 
did  not  apply  by  the  route  selected ;  but  there  is  no  proof 
that  such  was  the  fact,  and,  if  such  was  the  fact,  no 
reason  is  shown  why  it  should  not  have  accepted  ship- 
per's offer  to  be  responsible  for  and  pay  additional 
freight  necessitated  by  the  route  selected. 

"The  carrier  cannot  violate  a  contract,  and  at  the 
same  time  claim  the  benefit  of  such  contract;  and, 
whether  it  is  the  initial  carrier,  or  an  intermediate  car- 
rier, it  may  become  liable  for  the  loss  of  the  goods,  or 
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injury  thereto  by  its  succeeding  carrier,  where  in  the 
absence  of  an  emergency,  and  without  any  necessity,  it 
has  deviated  from  the  route  prescribed  by  its  contract  or 
instructions,  and  forwarded  the  goods  over  another  route 
or  in  another  manner."  4  Elliott  on  Railroads  (2  Ed.)> 
sec.  1449a,  p.  108. 

See,  also,  the  authorities  cited  in  note  51  to  sustain 
the  above  text. 

In  the  same  section,  Mr.  Elliott  observes  further: 

"But  to  render  the  intermediate  carrier  liable  for 
deviation,  or  to  affect  its  rights  in  such  a  case,  it  must, 
as  a  general  rule  at  least,  have  notice  that  a  particular 
route  is  specified,  or  of  the  limitations  in  the  authority 
of  the  prior  carrier." 

The  intermediate  or  second  carrier  in  the  present  case 
in  its  answer  in  substance  denies  that  it  had  notice  of 
the  particular  route  specified,  or  of  the  limitations  in 
the  authority  of  the  prior  carrier ;  but  it  makes  no  proof 
to  sustain  its  answer  in  this  respect,  and  we  think  it  is 
clear  from  the  proof  in  this  record  that  it  did  have  such 
notice,  and  it  is  equally  clear  from  the  authorities 
already  cited  that,  by  its  co-operation  in  diverting  the 
shipment  to  the  Illinois  Central  Railroad  Company,  that 
company  became  the  agent  of  the  second  carrier,  and 
the  second  carrier  became  liable  in  law  to  the  shipper 
as  an  insurer  of  the  goods,  because  of  its  liability  for 
the  act  of  the  agency,  which,  without  the  consent  of  the 
shipper,  it  had  selected  as  an  agency  for  the  transporta- 
tion of  her  goods. 
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The  Illinois  Central  Railroad  Company,  by  way  of 
defense  in  its  answer,  set  up  in  substance  that  at  the 
time  it  received  and  undertook  the  transportation  of 
complainant's  goods  from  Memphis,  Tennessee,  to  New 
Orleans,  and  delivery  at  that  point  to  the  Southern 
Pacific  Railroad  Company,  it  did  not  know  who  the 
shipper  was,  and  it  had  no  knowledge  of  the  limitations 
of  the  powers  of  the  two  common  carriers  from  which  it 
received  the  shipment,  and  no  knowledge  of  the  terms 
of  the  bill  of  lading,  under  which  the  initial  carrier  re- 
ceived the  shipment  from  complainant,  and  consequently 
that  it  is  not  liable  under  the  theory  of  complainant's 
bill  as  a  joint  actor  with  the  other  two  common  carriers 
for  diverting  complainant's  goods  from  the  routing 
specified  in  the  bill  of  lading. 

Each  of  the  witnesses  introduced  by  it  did  testify  that 
they  had  no  such  knowledge;  but,  assuming  that  the 
Illinois  Central  Railroad  Company  had  no  such  knowl- 
edge, when  it  received  the  shipment,  nevertheless  we 
think  it  is  clear  from  this  record  that  its  acts  of  negli- 
gence in  receiving  the  goods  from  its  codefendant  with- 
out sufficient  shipping  instructions,  and  its  instructions 
to  the  Southern  •  Pacific  Railroad  Company  at  New 
Orleans  to  ^^hold"  the  car,  coupled  with  its  failure  to 
show  by  any  proof  when  it  countermanded  the  order  to 
"hold''  the  car,  justify  the  inference,  in  the  absence  of 
any  proof  to  the  contrary,  that  the  delay  in  the  arri^^ 
of  the  shipment  at  its  ultimate  destination  within  a 
reasonable  time  was  the  direct  result  of  the  negligence 
of  the  Illinois  Central  Railroad  Company,  and  that  for 
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this  reason  it  is  liable  in  law  to  complainant  for  the 
loss  sustained  by  her  by  reason  of  its  negligence.  It 
was  not  one  of  the  carriers  named  in  the  bill  of  lading, 
and  therefore  it  cannot  successfully  assert,  by  way  of 
defense,  as  against  complainant,  any  limitation  by  ex- 
press contract  with  her  of  its  common  law  liability  as  a 
common  carrier,  arising  out  of  its  act  of  receiving  and 
undertaking  to  transort  her  goods. 

It  is  true  that  the  bill  of  complaint  bases  its  liability 
on  the  ground  that  it  participated  in  the  violation  of 
the  routing  agreement.  It  is  equally  true  that  its  lia- 
bility flows  directly  from,  and  as  a  consequence  of,  its 
violation  of  that  agreement.  It  was  negligence  on  its 
part  not  to  know  of  that  agreement  before  it  received 
the  goods.  It  was  within  its  legal  right  to  insist  upon 
a  showing  from  its  codefendants  of  their  authority  to 
offer  the  goods  to  it  for  transportation.  A  common  car- 
rier is  not  bound  to  accept  for  transportation  goods 
from  any  person  other  than  the  owner,  or  the  duly  au- 
thorized agent  of  the  owner.  1  Hutchinson  on  Carriers 
(3d  Ed.),  sec.  148. 

Therefore,  the  ignorance  resulting  from  its  negligence 
cannot  avail  this  defendant.  Upon  acceptance  of  the 
goods  for  transportation,  although  wholly  ignorant  of 
who  the  owner  was,  it  became  liable  as  an  insurer  of  the 
safe  delivery  of  the  goods  at  the  point  of  ultimate  des- 
tination ;  its  liability  being  limited  only  in  case  the  loss 
of  the  goods  should  result  from  some  one  or  more  of  the 
causes  which  the  common  law,  for  its  benefit  and  pro- 
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tection,  interposes  between  it  and  absolute  liability. 
1  Hutchinson  on  Carriers  (3d  Ed.),  see.  265. 

The  proof  fails  to  show  that  the  loss  of  the  value  of 
the  goods,  which  is  so  accepted,  resulted  from  any  of 
the  causes  which  the  common  law  interposes  between 
this  defendant  and  absolute  liability  as  an  insurer  of 
the  goods. 

On  the  contrary,  we  think  the  proof,  together  with 
all  of  the  just  and  legal  inferences  deducible  therefrom, 
clearly  establishes  that  the  loss  was  the  result  of  the 
negligence  of  this  defendant  and  its  codefendants. 

Reverting,  now,  to  the  assignment  of  error  made  by 
complainant,  and  based  on  the  failure  of  the  decree  to 
award  her  full  damages  against  the  initial  carrier,  we 
think  this  question  is  fully  determined  in  favor  of  com- 
plainant by  the  decision  of  the  supreme  court  of  the 
United  States  in  Atlantic  Coast  Line  R.  R,  Go.  v.  River- 
side Mills,  reported  in  21»  U.  S.,  186,  31  Sup.  Ot,  164, 
55  L.  Ed.,  185,  31  L.  R.  A.  (N.  S.),  7,  opinion  by  Mr. 
Justice  Lurton,  in  which  case  the  opinion  of  the  court 
was  based  upon  its  construction  of  the  provisions  of 
the  act  of  congress  regulating  commerce  between  the 
States,  known  as  the  Carmack  amendment  of  June  29, 
1906  (Act  June  29,  1906,  ch.  3591,  34  Stat.,  584,  595 
[U.  S.  Comp.  St.  Supp.,  1909,  pp.  1149-1166]).  The 
twentieth  section  of  the  act  of  February  4,  1887  (24 
Stat,  379,  ch.  104  [U.  S.  Comp.  St.,  1901,  p.  3154]), 
as  changed  by  the  Carmack  amendment,  read  as  fol- 
lows : 
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"That  any  common  carrier,  railroad,  or  transportation 
company,  receiving  property  for  transportation  from  a 
X)oint  in  one  State  to  a  point  in  another  State,  shall  issue 
a  receipt  or  bill  of  lading  therefor,  and  shall  be  liable 
to  the  lawful  holder  thereof  for  any  loss,  damage,  or 
injury  to  such  property,  caused  by  it,  or  by  any  common 
carrier,  railroad  or  transportation  company  to  which 
such  property  may  be  delivered,  or  over  whose  line  or 
lines  such  property  may  pass,  and  no  contract,  receipt, 
rule  or  regulation  shall  exempt  such  common  carrier, 
railroad,  or  transportation  company  from  the  liability 
hereby  imposed :  Provided,  that  nothing  in  this  section 
shall  deprive  any  holder  of  such  receipt  or  bill  of  lad- 
ing of  any  remedy  or  right  of  action  which  he  has  under 
existing  law." 

"That  the  common  carrier,  railroad,  or  transportation 
company  issuing  such  receipt  or  bill  of  lading,  shall  be 
entitled  to  recover  from  the  common  carrier,  railroad, 
or  transportation  company  on  whose  line  the  loss,  dam- 
age, or  injury,  shall  have  been  sustained,  the  amount 
of  such  loss,  damage  or  injury  as  it  may  be  required  to 
pay  to  the  owner  of  such  property  as  may  be  extended 
by  any  receipt,  judgment  or  transcript  thereof." 

In  the  course  of  the  above  opinion,  construing  the 
Oarmack  amendment,  the  court  said: 

"The  shipments  involved  in  the  present  case  were  vol- 
untarily received  by  an  initial  carrier,  who  undertook 
to  escape  carrier's  liability  beyond  its  own  line  by  a 
provision  limiting  liability  to  loss  upon  its  own  line. 

126  Tenn. — 41 
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This  was  forbidden  by  the  Carmack  amendment,  and 
any  stipulation  and  condition  in  the  special  receipt 
which  contravenes  the  rule  in  question  is  invalid.  Re- 
duced to  the  final  result,  the  congress  has  said  that  a 
receiving  carrier,  in  spite  of  any  stipulation  to  the  con- 
trary, shall  be  deemed,  when  it  receives  property  in  one 
state  to  be  transported  to  a  point  in  another,  involving 
the  use  of  a  connecting  carrier  for  some  port  of  the  way, 
to  have  adopted  such  other  carrier  as  its  agent,  and  to 
incur  carrier's  liability  throughout  the  entire  route, 
without  right  to  reimbursement  for  the  loss  not  due 
to  his  own  negligence." 

And  further  in  its  opinion  the  court  in  the  above  case 
said: 

"It  is  therefore  not  the  case  of  making  one  pay  the 
debt  of  another.  The  receiving  carrier  is,  as  principal, 
liable  not  only  for  its  own  negligence,  but  for  that  of 
any  agency  it  may  use,  although  as  between  themselves 
the  company  actually  causing  the  loss  may  be  primarily 
Uable." 

We  think  the  case  last  discussed  establishes  the  propo- 
sition that  the  initial  carrier  in  the  present  case  is  liable 
for  the  full  amount  of  the  loss  sustained  by  complainant, 
notwithstanding  the  stipulation  in  the  contract  that  the 
carrier  assumes  liability  only  to  the  extent  of  the  agreed 
valuation  of  three  cents  per  pound.  Moreover,  this  stipu- 
lation in  the  contract,  under  the  facts  of  the  present 
case,  would  amount  to  no  protection  to  the  initial  car- 
rier under  the  holdings  of  this  court  in  Railroad  v.  Oil- 
lert,  88  Tenn.,  430,  12  S.  W.,  1018 ;  Railroad  v.  Sowell, 
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90  Tenn.,  17,  15  S.  W.,  837;  Deming  v.  Cotton  Press 
Co.,  90  Tenn.,  327,  17  S.  W.,  89,  13  L.  R.  A.,  518 ;  Bwil- 
road  V.  8tone,  112  Tenn.,  348,  79  S.  W.,  1031 ;  Railroad 
V.  Smith,  123  Tenn.,  678, 134  S.  W.,  866. 

What  we  have  said  disposes  of  all  of  the  defenses  set 
up  by  the  initial  carrier.  Its  first  defense,  that  it  made 
delivery  to  the  connecting  carrier,  and  never  received 
the  property  into  its  possession  again  from  the  connect- 
ing carrier,  is  met  by  the  answer  that  it  was  its  duty 
to  receive  the  property  back  into  its  possession,  and  to 
call  upon  the  shipper  for  further  instructions,  and,  in 
the  event  of  default  or  refusal  of  the  shipper  to  give 
such  instructions,  it  was  its  right  to  return  the  property 
to  the  shipper. 

The  second  defense,  that  an  emergency  arose  which 
authorized  it  to  divert  the  shipment,  is  inconsistent  with 
its  first  defense.  Its  second  defense  is  in  substance  that 
it  did  not  divert  the  shipment.  But,  passing  this^  our 
conclusion  is  that  no  such  emergency  had  arisen  as 
justified  it  in  diverting  the  shipment. 

Its  third  defense,  that  it  is  not  liable  because  the  loss 
or  damage  did  not  occur  on  its  portion  of  the  route, 
cannot  be  sustained,  because  the  shipment  was  an  inter- 
state one,  and  it  falls  within  the  operation  and  effect 
of  the  Carmack  amendment. 

Its  fourth  defense,  that  claims  for  loss  and  damage 
must  be  made  in  writing  to  the  agent  at  the  point  of 
destination  promptly  after  the  arrival  of  the  property, 
and  that  delay  to  make  such  claim  for  more  than  thirty 
days  after  delivery  of  the  property,  or  after  due  time 


644  TENNESSEE  REPORTS.       [125  Tenn. 

Drake  t.  Railroad. 

for  delivery  thereof,  relieved  it  from  liability,  cannot 
be  sustained,  because  under  the  proof  in  this  case  the 
property  was  wholly  valueless  when  it  reached  its  des- 
tination, and  was  burned  in  the  station  yards  and  within 
the  knowledge  of  the  agent  of  the  last  carrier,  by  whom 
proof  of  this  fact  appears  in  the  record. 

To  require  the  shipper  to  give  notice  of  the  loss  op 
damage  of  the  property  shipped  at  the  point  of  destina- 
tion, when  the  record  shows  that  the  agent  had  knowl- 
edge of  such  fact  immediately  upon  the  arrival  of  the 
property,  would  be  wholly  unreasonable,  and  the  clause 
of  the-  contract  in  this  case  making  such  requirement 
has  no  effect  upon  the  complainant's  right  of  recovery. 

The  fifth  defense  is  based  on  the  agreed  valuation 
clause  of  the  contract,  and  the  limitation  of  liability 
thereby  attempted  to  be  effected.  This  defense  cannot 
be  sustained,  for  reasons  already  set  out 

The  second  carrier  named  in  the  bill  of  lading  does 
not  rely  in  its  answer  upon  any  of  the  stipulations  of 
the  contract  of  shipment,  but  denies  that  it  was  a  party 
thereto,  and  bases  its  defense  only  upon  its  right  as  a 
common  carrier  to  refuse  to  transport  the  shipment*  aa 
routed,  and,  further,  upon  its  denial  that  it  had  any  part 
in  diverting  the  shipment  from  its  routing.  These  de- 
fenses, as  we  have  already  shown,  are  not  sustained  by 
the  proof.  The  defenses  made  by  the  Illinois  Central 
Railroad  Company  are  not  consistent.  It  denies  all 
knowledge  of  the  routing  contract,  and  yet  claims  the 
benefit  of  the  limitations  of  the  common-law  liability 
indorsed  upon  the  back  of  that  contract;  but,  passing 
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this  inconsistency,  the  answer  to  each  of  its  defenses  is, 
in  brief,  that  it  was  at  its  peril  bound  to  know  the  limita- 
tions upon  the  powers  of  its  codefendants  when  it  re- 
ceived the  shipment  from  them,  and,  second,  that  it  was 
not  one  of  the  carriers  named  in  the  bill  of  lading,  and 
cannot  claim  the  benefit  of  any  of  the  provisions  thereof, 
looking  to  the  limitation  of  the  common-law  liability  of 
a  common  carrier. 

We  do  not  undertake  to  fix  or  determine  in  this  opin- 
ion anything  as  to  the  liability  of  the  defendants  to  this 
suit  as  between  themselves ;  that  question  not  being  here 
involved. 

The  only  question  we  determine  is  that  each  of  the 
three  corporate  defendants  are  under  joint  and  several 
liability  to  the  complainant  for  the  value  of  her  prop- 
erty as  fixed  by  the  decree  of  the  chancellor  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company  and 
its  codefendant,  the  Illinois  Central  Railroad  Company, 
and  in  so  far  as  the  chancellor's  decree  failed  to  award 
complainant  a  decree  for  the  same  amount  against  the 
initial  carrier,  the  Nashville,  Chattanooga  &  St.  Louis 
Railway  Company,  the  decree  is  modified,  so  as  to  award 
complainant  a  decree  for  the  correct  amount  as  above 
indicated. 

Except  as  modified  above,  the  decree  of  the  chancellor 
is  affirmed,  with  costs. 
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Nashville,  Chattanooga  &  St.  Louis  Railway  Com- 
pany et  al.  V.  J.  T.  Price  et  ux. 

{Nashville.     December  Term,  1911.) 

1.  FINDINGS  OF  FACT.  Preparation  .by  counsel  Is  Improper, 
when  requested  to  be  reduced  to  writing. 

Under  the  statute  (section  4684  of  Shannon's  Code)  requiring 
circuit  judges,  upon  the  request  of  either  party,  to  reduce  their 
findings  of  Tact  to  writing,  it  is  improper  to  permit  or  require 
counsel  for  the  successful  party  to  prepare  such  written  find- 
ings of  fact,  because  the  preparation  thereof  is  a  high  judicial 

•function  that  cannot  properly  be  intrusted  to  counsel  naturally 
so  biased  with  respect  to  their  cases  afl  makes  it  almost  im- 

-  possible  for  them  to  present,  fairly  and  fully,  all  the  facts 
as  the  judge  would    do.     {Poatf  pp,  648-650.) 

Code  cited  and  construed:  Sec.  4684  (S.);  sec.  3673  (M.  ft  V.); 
sec.  2959   (T.  ft  S.  and  1858). 

Case  cited  and  approved:  Hinton  y.  Insurance  Co.,  110  Tenn.,  130. 

2.  SAME.  Reduced  to  writing  by  counsel  will  be  disregarded; 
and,  If  exception  was  taken  and  error  assigned,  case  will  be 
reversed. 

Such  findings  of  fact  so  prepared  by  counsel  will  not  be  treated 
by  the  supreme  court  as  the  statutory  findings  of  fact,  and  con- 
stitute grounds  of  leversal,  where  exception  was  properly  ta- 
ken; but  where  no  error  is  assigned  for  such  action,  the 
record  will  be  examined  as  if  no  request  had  been  made  for 
such  findings.     {Post,  pp.  648-650.) 

3.  COMMON  CARRIERS.  Sleeping  car  company  Is  liable  In  dam- 
ages for  expulsion  due  to  its  mistake  In  routing  ticket. 

A  sleeping  car  company  is  liable  in  damages  for  its  tort  in  the 
expulsion  of  a  passenger  in  breach  of  its  contract,  due  to  its 
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delivering  to  him  a  sleeping  car  ticket  over  a  route  between 
two  points  other  than  that  for  which  it  was  sought  to  be  pur- 
chased and  other  than  that  called  for  by  his  railroad  ticket,' 
where  such  railroad  ticket  was  then  in  the  possession  of  the 
sleeping  car  company's  agent,  and  subject  to  inspection,  as  the 
.  guide  for  the  route  of  the  sleeping  car  ticket  by  its  agent  who, 
in  this  case^  was  the  railroad  company  issuing  the  railroad 
ticket.     (Post,  pp.  650-655.) 

Cases  cited  and  approved:  O'Rourke  v.  Railroad,  103  Tenn.,  124; 
Railroad  v.  Graves,  110  Tenn.,  232;  Railroad  v.  Pauson,  70 
Fed.,  585,  17  C.  C.  A.,  287;  Pullman  Palace  Car  Co.  y.  King,  99 
Fed..  380,  39  C.  C.  A.,  573;  Railroad  v.  Reynolds,  55  Ohio  St., 
370:  Gorman  v.  Railroad,  97  Cal.,  1;  Banking  Co.  y.  Roberts, 
91  Ga.,  513;  Railroad  v.  Conrad,  4'  Ind.  App.,  83. 

4.  SAME.  Railroad  company  Is  liable  In  damages  for  expulsion 
from  sleeping  car,  due  to  Its  mistake  as  agent  in  routing 
sleeping  car  ticket. 
A  railroad  company  is  liable  in  damages  for  the  expulsion  of  a 
passenger  from  a  sleeping  car,  due  to  its  mistake  while  acting 
as  agent  for  the  sleeping  car  company,  and  while  operating, 
in  connection  with  other  railroads,  a  line  of  through  sleepers 
between  two  points,  in  selling  him  a  sleeping  car  ticket  good 
between  those  points,  but  not  over  the  route  covered  by  his 
railroad  ticket.  The  railroad  company's  such  act  as  agent 
was  one  of  misfeasance  and  negligence  rendering  it  as  agent, 
as  well  as  the  principal,  liable.     (Post,  pp,  655-657.) 

Caee  cited  and  approved:     Drake  v.  Hagan,  108  Tenn.,  265. 


FROM  DAVIDSON. 


Appeal  from  the  Circuit  C5ourt  of  Davidson  Connty  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  from  the 
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Court  of  Civil  Appeals  to  the  Supreme  Court. — Thos.  E. 
Matthews^  Judge. 

Claude  Waller  and  Fea*nk  Slemons,  for  plaintiff 
in  error. 

Waltee  Stokes,  foi  defendants  in  error. 


Mb.  Justice  Geeen  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  by  Z.  T.  Price  and  wife,  Amelia 
Price,  against  the  Nashville,  Chattanooga  &  St.  Louis 
Railway  Company  and  the  Pullman  Palace  Car  Com- 
pany, to  recover  damages  for  the  expulsion  of  Mrs.  Price 
from  a  sleeping  car  at  Tifton,  Ga.,  in , September,  190T. 

The  suit  was  brought  before  a  magistrate.  There 
was  a  judgment  there  for  |500  against  the  railway  com- 
pany, which  was  affirmed  by  the  circuit  court  and  by  the 
court  of  civil  appeals.  The  suit  was  dismissed  in  the 
circuit  court  as  to  the  Pullman  Palace  Car  Company  by 
consent  of  counsel  for  the  plaintiffs  below.  A  writ  of 
certiorari  was  granted  by  this  court  to  review  the  action 
of  the  court  of  civil  appeals,  and  the  case  has  been  heard 
here. 

Upon  the  trial  of  this  case  in  the  circuit  court,  counsel 
for  the  railway  company  requested  the  judge  to  reduce 
his  findings  to  writing.  The  judge  replied  that  it  was  a 
rule  of  his  court,  when  requests  of  this  character  were 
made,  to  require  the  attorney  for  the  successful  party  to 
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prepare  the  written  finding  of  facts.  In  accordance  with 
this  demand  of  the  trial  judge,  there  was  a  written  find- 
ing of  facts  prepared  by  the  attorney  for  plaintiffs  below. 
It  was  signed  by  the  judge  and  is  put  into  the  record 
as  his  finding. 

This  practice  is  improper.  It  is  no  compliance  with 
the  statute  (Shannon's  Code,  section  4684),  which  re- 
quires circuit  judges  to  make  these  findings  of  fact  in 
writing  upon  the  request  of  either  party  to  the  suit. 
Such  findings  are  accorded  the  highest  dignity  in  the 
appellate  courts  of  Tennessee.  They  are  looked  to  aB 
embodying  a  fair  statement  of  all  the  essential  facts  in 
the  record,  and  this  court  has  said,  in  Hinton  v.  Insur- 
ance Co.,  110  Tenn.,  130,  72  S.  W.,  118,  that  it  will  not 
go  outside  this  finding  and  examine  the  record  at  large 
for  the  facts  of  the  case,  but  will  only  look  to  the  record 
to  see  if  the  findings  of  fact  are  supported  by  any  evi- 
dence. There  are  other  cases,  familiar  to  the  profession, 
which  further  illustrate  the  weight  and  force  that  are 
here  given  to  these  findings  of  the  trial  judge. 

The  preparation  of  such  a  finding,  being  a  matter  of  so 
much  importance  and  a  high  judicial  function,  cannot 
properly  be  intrusted  to  counsel.  Counsel  have  a 
natural  bias  with  respect  to  cases  in  which  they  are 
engaged  that  makes  it  well-nigh  impossible  for  them  to 
fairly  and  fully  present  all  the  facts  as  the  judge  would 
do.  We  are  of  opinion,  therefore,  that  his  honor  was  in 
error  in  delegating  the  preparation  of  the  duly  imposed 
upon  him  by  the  statute  to  counsel  in  the  case,  and  that 
the  finding  in  this  record  cannot  be  looked  to  by  us  and 
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treated  as  a  statutory  finding  of  facts  by  the  trial  judge. 
Had  exception  been  taken,  the  case  would  have  been 
reversed  on  this  account. 

However,  no  error  being  assigned  to  this  action  of  the 
trial  judge,  we  have  examined  the  record,  as  if  no  special 
finding  had  been  requested,  to  see  if  there  is  evidence  to 
sustain  the  judgment  below.  There  is  really  no  contro- 
versy with  reference  to  the  determinative  facts  of  this 
case. 

In  the  spring  of  1907,  Mrs.  Amelia  Price,  who  was  a 
delicate  woman,  troubled  with  asthma  and  in  the  habit 
of  spending  her  winters  in  the  South,  purchased,  in 
Jacksonville,  Fla.,  a  round-trip  ticket  to  Nashville  and 
return.  This  ticket  was  procured  from  the  agent  of  the 
Georgia  Southern  &  Florida  Railroad  CJompany.  It  read 
over  that  raod  from  Jacksonville  to  Macon,  over  the  Cen- 
tral of  Georgia  from  Macon  to  Atlanta,  and  over  the 
lines  of  the  plaintiflE  in  error  from  Atlanta  to  Nashville, 

In  conformity  with  a  stipulation  in  this  ticket,  upon 
her  arrival  in  Nashville,  Mrs.  Price  deposited  the  same 
with  the  agent  of  plaintiff  in  error  at  the  Union  station 
in  Nashville,  pending  her  return  to  Jacksonville,  paying 
a  small  fee  in  this  connection. 

When  she  was  about  ready  to  go  back  to  Florida,  in 
September,  1907,  she  went  to  the  Union  station  at  Nash- 
ville with  the  intention  of  buying  sleeping  car  accom- 
modations from  Nashville  to  Jacksonville.  She  was 
there  told  that  sleeping  car  space  was  sold  at  the  Max- 
well House,  and  the  agent  at  the  Union  station  gave  her 
a  slip,  or  routing,  as  it  was  called,  purporting  to  show  the 


17  Gates]        DECEMBER  TERM,  1911.  651 


Railroad  v.  Price. 


eliaracter  of  her  railroad  transportatioiiy  and  she  took 
this  slip  to  the  agent  of  the  plaintiff  in  error  in  the  Max- 
well House,  where  the  city  office  of  the  plaintiff  in  error 
was  maintained.  From  the  latter  agent  she  purchased 
a  berth  in  a  sleeper  running  through  from  Nashville  to 
Jacksonville;  it  being,  according  to  the  Pullman  check 
given  her,  "Lower  B^rth  No.  8,  Car  No.  1,  Nashville  to 
Jacksonville." 

On  the  day  after  procuring  her  sleeping  car  ticket^ 
she  returned  to  the  Union  station  and  procured  her  rail- 
road ticket,  and  embarked  in  a  sleeper  on  a  train  leaving 
Nashville  at  9:30  a.  m.,  known  as  the  "Dixie  Flyer." 
Her  tickets  were  examined  by  the  gateman  and  others 
prior  to  her  boarding  this  sleeper  and  this  train,  and 
she  was  assigned  to  the  berth  called  for  by  her  Pullman 
check. 

There  is  some  evidence  indicating  that  she  was 
changed  from  one  sleeper  to  another  later  in  the  same 
day,  probably  after  she  had  passed  Atlanta  and  gone 
off  the  lines  of  plaintiff  in  error.  This  change  is  not  a 
material  circumstance  in  the  case,  if  it  happened,  as 
there  was  no  car  on  the  Dixie  Flyer  going  from  Nash- 
ville to  Jacksonville  over  the  route  indicated  by  her 
ticket.  At  any  rate,  she  appears  to  have  retired  that 
night  without  interruption,  but  about  1  o'clock  she  was 
awakened,  and,  upon  looking  out,  saw  the  Pullman  con- 
ductor and  the  railroad  conductor  by  the  side  of  her 
berth.  They  informed  her  that  her  ticket  was  not  good 
over  the  line  traversed  by  the  sleeper  in  which  she  was 
located,  further  than  Tifton.    They  told  her  that  if  she 
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wished  to  remain  in  this  sleeper,  and  go  on  to  Jackson- 
ville, it  would  be  necessary  for. her  to  pay  four  dollars 
and  fifty  cents  additional  fare ;  that,  if  she  was  not  will- 
ing to  pay  this  additional  fare,  she  would  have  to  get 
oflf  at  Tifton,  which  place  they  would  reach  in  about 
one  hour.  She  decided  to  get  off  at  Tifton,  and  did  so, 
remaining  for  an  hour  or  so,  when  she  caught  another 
train  for  Jacksonville,  and  reached  there  somewhat  later 
than  she  would  have  done,  had  she  continued  on  the 
train  from  which  she  was  removed.  She  was,  as  said 
before,  a  delicate  woman,  and  there  is  testimony  indicat- 
ing that  the  exposure  and  excitement  incident  to  her 
being  removed*  from  the  train  at  Tifton  brought  on  an 
attack  of  asthma,  which  caused  her  considerable  incon- 
venience and  suffering. 

The  record  shows  that  during  the  year  of  1907,  there 
was  a  line  of  through  sleepers  operating  between  Nash- 
ville and  Jacksonville,  but  that  the  route  of  these  sleep- 
ers was  as  follows: 

Prom  Nashville  to  Atlanta  over  the  Nashville,  Chat- 
tanoc^a  &  St.  Louis  Railway. 

From  Atlanta  to  Macon  over  the  Central  of  Georgia 
Railroad. 

Prom  Macon  to  Tifton  over  the  Georgia  Southern  & 
Florida  Railroad. 

Prom  Tifton  to  Jacksonville  over  the  Atlantic  Coast 
Line. 

The  route  of  these  sleepers,  it  will  be  seen,  was  the 
same  as  the  route  of  Mrs.  Price's  ticket,  up  to  Tifton, 
Ga.,  but  from  Tifton  to  Jacksonville  the  sleeper  went 
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over  the  Atlantic  Coast  Line,  while  her  ticket  read  OTer 
the  Georgia  Southern  &  Florida  Railroad.  Ab  pre- 
viously observed,  there  was  no  sleeper  running  all  the 
way  from  Nashville  to  Jacksonville  over  the  route  cor- 
responding with  Mrs.  Price's  ticket  at  this  time. 

From  the  schedules  of  these  trains,  as  proven  in  the 
record,  and  from  Mrs.  Price's  testimony  that  she  was 
awakened  about  one  hour  before  she  left  the  train  at 
Tifton,  it  is  manifest  tjiat  she  was  aroused  and  removed 
from  the  train  while  on  the  Georgia  Southern  &  Florida 
Railroad. 

It  is  clear,  from  an  examination  of  the  record,  that 
the  Nashville,  Chattanooga  &  St.  Louis  Railway  was  the 
agent  of  the  Pullman  Palace  Car  Company  for  the  sale 
of  sleeping  car  space  in  sleepers  going  over  its  lines. 
Such  is  the  testimony  of  the  superintendent  of  the  Pull- 
man Company  at  Nashville,  and  it  is  borne  out  by  the 
testimony  of  the  city  ticket  agent  of  the  plaintijffi  in 
error. 

Upon  the  facts  stated,  we  think  the  Pullman  Com- 
pany was  liable  to  Mrs.  Price  for  her  expulsion  from 
this  car.  It  contracted  with  her  that  she  might  occupy 
lower  berth  No.  8,  in  car  No.  1,  from  Nashville  to  Jack- 
sonville. .She  was  forced  to  leave  the  car  before  reaching 
Jacksonville,  by  the  sleeping  car  company,  or  by  those 
for  whose  acts  it  was  responsible.  The  sale  to  her  of  this 
through  transportation  by  the  Pullman  Company,  with 
the  railroad  ticket  in  the  possession  of  its  agent  and 
subject  to  its  inspection,  was  a  representation  to  the  pas- 
senger that  the  sleeper  in  which  she  was  sold  a  berth 
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would  go  by  the  same  lines  that  the  railroad  ticket 
called  for. 

Mr.  Hutchinson  says : 

**But  if,  after  inspection  of  a  passenger's  railroad 
ticket,  an  agent  of  the  sleeping  car  company  sells  the 
passenger  a  ticket  for  a  berth  on  the  sleeing  car,  it  is  a 
representation  to  the  passenger  that  the  sleeping  car 
will  go  by  the  same  line  of  railroad  that  the  passenger's 
ticket  calls  for.  Such  representation  is  in  the  nature 
of  a  warranty,  and  the  contract  may  therefore  be  treated 
as  embodying  it  as  a  part  of  its  terms.  It  is  plain  that 
this  contract  is  broken  if  the  passenger  is  compelled  by 
the  sleeping  car  company,  or  by  those  for  whose  acts  it 
is  responsible,  to  leave  the  car  at  any  time  before  reach- 
ing his  destination  because  his  railroad  ticket  calls  for  a 
different  line  than  that  OT^er  which  the  sleeping  car 
passes,  and  in  that  event  he  is  entitled  to  recover  for 
the  breach  of  contract,  as  he  could  do  if  he  had  been 
wrongfully  ejected  by  a  common  carrier  or  by  an  inn- 
keeper. 

"For  such  ejectment,  the  sleeping  car  company  is  lia- 
ble, not  only  for  the  direct,  but  also  for  the  consequental« 
damages  which  should  have  been  anticipated  as  the 
natural  and  probable  result  of  its  breach  of  contract,  sub- 
ject to  the  limitation  that  the  damages  recovered  could 
not  be  enhanced  by  the  negligent  or  willful  conduct  of 
the  passenger."    Hutchinson  on  Carriers^  section  1138. 

This  passage  is  founded  on  Pullman  Palace  Car  Com- 
pany V.  King,  99  Fed.,  380,  39  C.  C.  A.,  573,  from  the 
circuit  court  of  appeals,  second  circuit,  which  case  is 
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well  reasoned,  and  we  think  reaches  a  sound  conclusion. 

The  Pullman  Company  was  therefore  liable  in  this 
case  to  Mrs.  Price  for  a  breach  of  contract,  and  we  think 
it  was  liable  in  tort  also. 

The  effect  of  our  own  cases  is  that  an  action  in  tort 
lies  under  such  circumstances.  O^Rourke  v.  Street  Rail- 
way  Co.,  103  Tenn.,  124,  52  S,  W.,  872,  46  L.  R.  A.,  614, 
76  Am.  St.  Rep.,  639;  Railroad  v.  Graves,  110  Tenn.,  232, 
75  S.  W.,  729, 100  Am.  St.  Rep.,  803.  See,  also,  Railway 
Co,  V.  Reynolds,  55  Ohio  St.,  370,  45  N.  E.,  712,  60  Am. 
St.  Rep.,  706;  Railway  Co.  v.  Pauson,  70  Fed.,  585,  17 
C.  C.  A.,  287,  30  L.  R.  A.,  730;  Gorman  v.  Railway  Co., 
9T  CaL,  1,  31  Pac,  1112,  33  Am.  St.  Rep.,  157 ;  Banking 
Co.  V.  Roberts,  91  Ga.,  513, 18  S.  E.,  315. 

The  expulsion  of  Mrs.  Price  was  the  natural  and  proxi- 
mate result  of  the  wrongful  act  of  the  agent  of  the  sleep- 
ing car  company  in  selling  her  through  transportation 
in  this  sleeper,  which  it  knew  did  not  go  over  the  route 
shown  by  her  railroad  ticket.  6  Cyc,  558 ;  Railroad  Co, 
V.  Conrad,  4  Ind.  App.,  83,  30  N.  E.,  406.  This  wrongful 
act  was  the  occasion  of  her  expulsion,  and  for  such 
wrongful  act  an  action  in  tort  can  be  maintained. 

As  to  the  Pullman  Palace  Car  Company,  this  suit  has 
been  dismissed,  and  it  is  not  before  us.  The  question 
remains,  however,  as  to  the  liability  of  the  railway  com- 
pany. The  railway  company,  while  acting  as  an  agent 
of  the  Pullman  Company,  and  while  operating  in  con- 
nection with  other  roads,  a  line  of  through  sleepers  from 
Nashville  to  Jacksonville,  with  this  intending  passen- 
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ger/s  ticket  in  its  possession,  and  before  it  for  inspection, 
sold  to  her  through  accommodation,  lower  berth  No.  8, 
car  No.  1,  Nashville  to  Jacksonville,  when  it  knew  there 
was  no  sleeper  from  Nashville  to  Jacksonville  over  the 
lines  indicated  by  her  railroad  ticket.  As  a  result,  the 
lady  was  expelled  from  the  sleeper  at  2  a.  m.,  just  where 
it  might  have  been  foreseen  she  would  be  expelled — at 
the  point  where  the  route  of  her  ticket  and  the  route  of 
the  sleeper  diverged. 

May  a  railroad  company,  familiar  with  the  route  of 
sleepers,  which  it  operates  to  attract  custom,  undertak- 
ing either  for  itself,  or  as  an  agent  for  the  sleeping  car 
company,  to  furnish  passengers  with  through  accomdo- 
dations  to  distant  points,  be  allowed  to  escape  liability 
when  guilty  of  negligence  such  as  the  foregoing?  May 
its  passengers  be  thus  inconvenienced,  discommoded,  and 
damaged  without  redress?  We  think  not,  for  several 
reasons. 

Under  the  proof  adduced  in  the  case,  it  is  sufficient 
to  say  that  the  railway  company  was  the  agent  of  the 
Pullman  Company,  with  reference  to  the  sale  of  sleep- 
ing car  accommodations.  It  was  clearly  such  an  agent, 
upon  this  record.  Its  acts  in  this  matter,  therefore,  were 
those  of  misfeasance  and  negligence,  for  which  the  agent, 
as  well  as  the  principal,  is  liable.  Drake  v.  Hagan,  108 
Tenn.,  265,  67  S.  W.,  470,  and  cases  cited ;  Clark  &  Skyles 
on  Agency,  vol.  2,  section  595;  31  Cyc,  1561,  note  57. 

Upon  this  ground  there  can  be  no  doubt  of  the  lia- 
bility of  the  plaintiff  in  error  herein. 
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In  the  view  of  the  case  which  we  have  taken,  it  is 
manifest  that  the  evidence  fully  supports  the  judgment 
below,  and  that  there  is  no  variance  between  the  aver- 
ments of  the  warrant  and  the  proof.  Assignments  of 
error  to  this  effect,  are  therefore  overruled. 

The  judgment  of  the  court  of  civil  appeals  is  affirmed. 
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Louisville  &  Nashville  Railroad  Company  v.  United 
States  Fidelity  &  Guaranty  Company  et  al. 

{NorShville.     DecembeF  Term,  1911.) 

:l.  COMMON  CARRIERS.  Shipment  to  consignor's  own  order 
with  draft  attached  with  directions  to  notify  purchaser  la 
notice  to  carrier  not  to  deliver  till  draft  is  paid. 
.  A  shipment  of  goods  to  the  shipper's  own  order,  with  draft  on  the 
purchaser  attached  to  the  hill  of  lading,  with  directions  to  the 
carrier  to  notify  the  purchaser,  is  an  unmistakable  indication 
amounting  to  notification  by  the  shipper  to  the  carrier  that  the 
title  to  the  goods  will  not  pass,  and  that  its  duty  to  deliver  will 
not  arise,  until  the  draft  has  been  paid  and  the  bill  of  lading  has 
been  taken  up  and  presented  to  it.    (Post,  pp.  664,  665,  674,  676.) 

'Cases  cited  and  approved:  Bank  v.  Cummings,  89  Tenn.,  609; 
Charles  v.  Carter,  96  Tenn.,  607,  615;  Railroad  v.  Bank,  123 
U.  S.,  727;  Bank  v.  Railroad,  81  Ga.,  221;  Stockyards  Co.  y. 
Westcott,  47  Neb.,  300;  Weyland  v.  Railroad,  75  Iowa,  573; 
Railroad  v.  Bank,  77  Ark.,  4^2;  Electric  Co.  v.  Railroad,  72  S. 
C,  255;  Lyons  v.  Railroad,  119  N.  Y.  Supp.,  703;  Lyons  y.  Rail- 
road, 136  App.  Div.,  903,  120  N.  Y.  Supp.,  1133. 

'2.  SAME.  Same.  Delivery  of  goods  without  taking  up  bill  of 
lading  to  which  draft  was  attached  is  a  conversion,  when. 
Where  a  common  carrier,  without  taking  up  the  bill  of  lading  un- 
der which  the  shipment  was  made  to  the  shipper's  own  order, 
with  draft  on  the  purchaser  attached,  with  directions  to  notify 
the  purchaser,  deliyers  the  goods  to  the  purchaser,  without  re- 
>  quiring  the  prepayment  of  such  draft,  it  is  guilty  of  a  conver- 
sion; and  the  failure  of  the  shipper  to  recover  the  goods  from 
the  purchaser  after  such  wrongful  delivery  would  not  relieve  the 
carrier  from  liability  for  conversion.     {Post,  p,  675.) 

^  Cases  cited  and  approved:    Railroad  v.  Phillips,  108  Md.,  285; 
Railroad  v.  Fay,  89  Ark.,  342. 
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3.  SAME.  Evidence  Insufficient  to  show  a  custom  to  deliver 
goods  without  surrender  of  bill  of  lading  to  which  a  draft  was 
attached. 

In  a  common  carrier's  suit  against  its  clerk  and  the  surety  on  hia 
bond,  to  recover  for  his  wrongful  delivery  of  goods  consigned 
to  the  shipper's  own  order,  with  draft  against  the  purchaser 
attached  to  the  bill  of  lading,  made  to  the  purchaser,  without 
requiring  the  payment  of  such  draft  and  the  surrender  of  the 
bill  of  lading  properly  indorsed,  as  required  by  a  rule  of  thQ 
carrier,  the  evidence  is  stated,  reviewed,  and  held  to  be 
insufficient  to  show  a  custom  to  deliver  «ach  shipments  to 
the  purchaser  without  requiring  the  payment  of  such  draft  and 
surrender  of  such  bill  of  lading.     iPost,  pp,  664-677.) 

4.  SAME.  To  establish  waiver  of  rule  for  protection,  carrier 
must  have  knowledge  of  custom  of  Its  j*ecelvlng  agent  In 
violating  the  rule. 

Before  it  can  be  properly  held  that  a  common  carrier  has  sanc- 
tioned a  custom  to  violate  its  rule  that  its  receiving  agents 
must  not  deliver  goods  consigned  to  shipper's  order,  with  di- 
rections to  notify  the  purchaser,  except  upon  the  purchaser's 
surrender  of  the  original  bill  of  lading  properly  indorsed,  it 
must  appear  that  the  habit  of  violation  among  the  carrier's 
servants  was  so  constant,  open,  and  general  that  no  reasonable 
conclusion  could  be  reached  other  than  that  the  responsible 
officers  of  the  carrier  must  have  known  It;  for  the  knowledge 
of  the  adoption  of  such  custom  by  a  subordinate  officer  must  be 
brought  home  to  the  carrier,  or  there  must  be  such  facts  in 
existence  in  connection  therewith  as  would  impute  knowledge 
to  the  carrier,  in  order  to  show  its  waiver  of  its  said  rule. 
{F08t,  pp,  676,  677.) 

6.  FIDELITY  INSURANCE:  "Culpable  negligence"  of  ecployee, 
as  defined  In  a  fidelity  bond  and  as  applied  to  the  facts,  Is 
held  to  be  established. 
Under  a  fidelity  bond  to  secure  the  faithful  performance  of  his 
duties  by  a  clerk  In  a  railroad  freight  office,  which  exempted 
^.he  insuring  bondsman  from  liability  for  any  loss  by  mistake. 
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accident,  or  error  of  Judgment  on  the  part  of  any  employee; 
or  by  robbery,  unless  by  or  with  his  connivance  of  "culpable 
negligence,"  and  defining  such  negligence  to  mean  the  "fail- 
ure to  exercise  that  degree  of  care  and  caution  which  men  of 
ordinary  prudence  and  intelligence  usually  exercise  in  regard 
to  their  own  affairs  of  the  same  character,"  the  clerk's  delivery 
of  goods  consigned  to  the  shipper's  order,  with  draft  against 
the  purchaser  attached  to  the  bill  of  lading,  made  to  the  pur- 
chaser without  requiring  the  surrender  of  the  original  bill  of 
lading  properly  indorsed,  in  violation  of  the  carrier's  rule,  was 
"culpable  negligence"  within  the  meaning  of  the  bond.  iPo9t, 
pp.  677-6i79.) 

6.  SAME.  Evidence  held  to  show  no  violation  by  Insured  of 
provision  exempting  insuring  bondsman  from  liability. 

In  an  action  on  a  fidelity  bond  to  secure  the  faithful  perform- 
ance of  duty  by  a  clerk  in  a  railroad  freight  ofllce,  exempting 
the  insuring  bondsman  from  liability,  if  at  any  time  the  .railroad 
company  suspected  or  had.  knowledge  of  the  fact  that  the 
clerk  was  negligent  or  unworthy  of  confidence,  and  did  not  im- 
mediately notify  the  bonding  company,  the  evidence  is  stated, 
reviewed,  and  held  not  to  show  that  the  railroad  company  had 
violated  the  provision  exempting  the  bonding  company.  {Post, 
pp.  679-683.) 

7.  SAME.  Same.  Evidence  held  to  show  no  violation  by  In- 
sured of  provision  for  use  of  precautions  to  detect  wrongful  acts 
by  insured  employee. 

In  an  action  on  a  fidelity  bond  to  secure  the  faithful  perform- 
ance of  duty  by.  clerk  in  a  railroad  freight  office,  the  evidence 
is  stated,  reviewed,  and  held  not  to  show  a  violation  by  the 
railroad  company  of  a  provision  in  the  bond  that  it  should  use 
all  reasonable  precautions  to  detect  any  act  on  the  part  of  the 
clerk  which  would  tend  to  render  the  bonding  company  liable 
for  any  loss,  by  an  audit  of  his  books,  etc.    {Post^  pp.  683-685.) 

8.  SAME.  Same.  Same.  ''Charges"  mean  "freight  charges/' 
and  not  value  of  shipment  for  which  draft  is  attached  to  bll/ 
of  lading  forwarded  through  other  agencies  for  collection. 
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The  Inspection  report  showing  that  the  insured  employee  per- 
mltted  freight  to  be  delivered  without  payment  of  "charges" 
does  not  show  a  delivery  of  freight  shipped  "order — notify," 
without  requiring  the  surrender  of  the  original  bill  of  lading 
properly  indorsed;  for  the  word  "charges,"  under  the  rules 
and  inquiries  for  the  inspectors  to  answer,  mean  "freight 
charges,"  pertaining  to  the  revenue  of  the  railroad  company, 
and  not  money  due  for  the  value  of  shipments  with  drafts  at- 
tached to  bills  of  lading,  and  sent  through  other  agencies  for 
collection  from  the  purchaser.     {Post,  pp.  680-683.) 

9.  ASSIGNMENTS  OF  ERRORS.  Not  waived  by  failure  to  urge 
and  press  point  in  briefs  and  argument;  renewed  by  petition 
to  rehear. 
Where,  in  an  action  on  an  indemnity  bond,  insuring  the  faithful 
performance  of  duties  by  an  employee,  and  in  the  penalty  of  ten 
thousand  dollars,  a  judgment  was  rendered  by  the  chan- 
cery court  against  the  indemnity  company  for  the  penalty  of 
the  bond,  with  interest,  and  costs,  and  the  appellant  (indem- 
nity company)  assigned  as  error  that  the  chancery  court  erred 
in  adjudging  it  ''liable  for  $10,000  and  interest  and  costs  for 
any  amount,"  under  which  assignment  the  supreme  court 
could  have  acted  on  the  matter  of  interest,  the  point  or  ques- 
tion was  not  waived  on  the  hearing  by  a  failure  to  urge  and 
press  the  same  in  the  briefs  and  argument;  and  the  appellant 
might  bring  it  to  the  special  attention  of  the  court  in  the  form 
of  a  petition  to  rehear.    {Poatt  pp.  687-689.) 

10.  INTEREST.  None  on  penaity  of  indemnity  bond,  with  col- 
lateral conditions,  before  Judgment  In  lower  court. 
Under  the  statute  (section  4704  of  Shannon's  Code)  providing 
that  judgment  may  be  entered,  upon  bonds  with  collateral  con- 
ditions, for  the  stipulated  penalty,  to  be  discharged  by  the  pay- 
ment of  the  principal,  and  the  interest  due  thereon,  or  the 
damages  assessed  by  the  jury.  Interest  cannot  properly  be  al- 
lowed on  the  penalty  of  a  fidelity  bond,  prior  to  the  Judgment 
in  the  lower  court,  where  the  bond  expresses  only  a  maximum 
amount  of  liability,  dependent  upon  the  breach  of  duty  by  the 
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employee  whose  conduct  was  insured,  and  the  exact  amount 
of  liahility  la  measured  by  the  extent  of  the  breach, 
such  bond  is  one  with  collateral  conditions.    iPost,  pp.  689^90.) 

Code  cited  and  construed:  Sec.  4704  (S.);  sec.  3690  (M.  ft  V.); 
sec.  2976  (T.  &  S.  and  1858). 

Cases  cited  and  approved:  Cherry  v.  Mann,  Cooke,  268-273; 
Overall  v.  Babson,  2  Terg.,  71,  72;  State  v.  Blakemore,  7  Heisk., 
638;  Rhea  v.  McCorkle,  11  Heisk.,  415,  416;  Fidelity  &  Guar- 
anty Co.  V.  Ralney,  120  Tenn.,  357,  377,  405,  506. 

Case  cited  and  overruled:     Bank  v.  Guaranty  Co.,  110  Tenn.,  10. 

11.  FIDELITY  INSURANCE.  Bonds  are  treated  as  Insurance 
contracts  as  to  nature  and  extent  of  liability,  but  they  are  In 
form  bonds  whose  penalty  cannot  be  exceeded  in  judgment. 

While  bonds  guaranteeing  the  fidelity  of  employees  or  agents, 
executed  for  a  consideration  by  companies  organized  for  and 
engaged  in  that  business,  are  treated  by  the  courts  as  insur- 
ance contracts,  when  under  construction  with  a  view  to  ascer- 
tain the  nature  and  extent  of  the  liability  assumed,  and  such 
companies  are  not  in  that  respect  entitled  to  the  favorable 
consideration  accorded  to  gratuitous  sureties,  still  they  are 
nevertheless  in  form  bonds  with  collateral  conditions,  limited 
by  a  sum  expressed  therein,  called  the  "penalty,"  and  the 
Judgment  cannot  exceed  the  penalty.     {Post,  pp.  690,  691.) 

Code  cited  and  construed:  Sec.  4704  (S.);  sec.  3690  (M.  ft  V.) 
sec.  2976   (T.  &  S.  and  1858). 

12.  REHEARING8.  Office  of  petition  to  rehear  Is  to  call  the 
attention  of  the  court  to  authorities  and  matters  overlooked^ 
and  not  to  reargue  considered  points. 

A  petition  for  rehearing  should  never  be  used  for  the  purpose  of 
rearguing  the  case  on  points  already  considered  and  deter- 
mined, unless  some  new  and  decisive  authority  has  been  dis- 
covered, which  was  overlooked  by  the  court;  for  the  office  of 
a  petition  to  rehear  is  to  call  the  attention  of  the  court  to  mat- 
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ters  overlooked,  and  not  to  those  things  which  counsel  sup- 
poses were  Improperly  decided  after  full  consideration.  iPoaty 
pp.  691-693.) 

Case  cited  and  approved:  Jenkins  v.  Eldridge,  8  Story,  299,  Fed.. 
Cas.  No.  7,267. 


FROM  DAVIDSON. 


Appeal  and  writ  of  error  from  the  Chancery  C5onrt  of 
Davidson  County. — John  Allison^  Chancellor. 

P.  D.  Maddin  and  John  Bell  Keeble^  for  complain- 
ant 

C.  T.  Boyd  and  E.  L.  McNeilly^  for  defendants. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Courts 

The  bill  in  the  present  case  was  filed  for  the  purpose 
of  recovering  the  sum  of  about  112,000  and  interest,  now 
amounting  in  all  to  about  f  20,000,  which  principal  sunk 
the  railroad  company  claims  it  paid  to  certain  customers 
of  the  road  to  cancel  a  liability  brought  upon  it  by  the 
negligence  of  one  of  its  employees,  T.  C.  McCampbell,. 
who  was  chief  clerk  in  complainant's  South  Nashville 
office.  The  Fidelity  &  Guaranty  Company  executed  to- 
the  complainant,  for  a  consideration,  a  bond  to  secure 
the  faithful  performance  by  Mr.   McCampbell  of  his 
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duties  as  such  clerk.  The  action  was  brought  against 
McCampbell  for  the  whole  liability,  and  against  the 
Fidelity  &  Guaranty  Company  to  the  extent  of  its  bond, 
which  was  not  large  enough  to  cover  the  whole  sum 
trlaimed.  Judgment  was  rendered  on  the  bond  for 
f  16,860  and  costs,  and  against  T.  C.  McCampbell  for 
{^19,953.77.  The  Guaranty  Company  appealed,  and  Mc- 
Campbell brought  the  case  here  by  writ  of  error,  and 
both  defendants  have  assigned  errors. 

It  is  alleged  that  through  the  culpable  negligence  of 
Mr.  McCampbell  certain  cars  shipped  to  the  order  of 
the  consignors,  with  directions  to  notify  C.  D.  Smith 
&  Co.,  were  delivered  to  the  latter,  without  the  produc- 
tion of  the  bills  of  lading;  that  these  cars  contained 
wheat,  and  were  each  of  the  value  of  |600  to  |1,000; 
that  by  reason  of  such  delivery  without  the  production 
of  the  bills  of  lading  the  complainant  railroad  company 
became  liable  to  the  consignors  for  the  value  of  the  goods 
contained  in  the  cars,  and  that  C.  D.  Smith  &  Co.  never 
made  this  liability  good. 

It  is  admitted  by  the  defendants  McCampbell  and 
the  Fidelity  &  Guaranty  Company  that  the  cars  were 
delivered,  as  stated,  to  C.  D.  Smith  &  Co.,  without  the 
production  of  the  bills  of  lading;  but  it  is  insisted  that 
there  was  no  culpable  negligence  in  making  such 
delivery,  because  Mr.  McCampbell  in  so  delivering  the 
cars  acted  in  accordance  with  an  established  custom  of 
the  company,  and  as  he  was  expected  to  do  in  the  ordi- 
nary course  of  the  business.  Other  defenses  claimed 
will  be  stated  further  on  as  they  arise  out  of  the  facts. 
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It  appears  from  the  record  that  the  nature  of  the 
shipments  referred  to  was  this,  viz. :    Dealers  in  other 

■ 

cities,  who  had  sold  goods  to  other  dealers  and  to  mills 
here  in  Nashville  and  were  unwilling  to  pass  the  title 
without  previous  payment  of  the  purchase  price,  shipped 
goods  to  their  own  order,  with  directions  in  the  bills  of 
lading  to  rfotify  the  persons  to  whom  the  sales  had  been 
made ;  that  these  bills  of  lading  were  attached  to  drafts 
at  the  points  of  shipment,  and  these  drafts  were  placed 
in  bank  for  collection,  and  were  forwarded  through  the 
initial  banks  to  other  banks  in  Nashville,  and  it  was 
expected  that  the  persons  to  whom  the  goods  had  been 
shipped  would  in  each  instance  call  at  the  bank  and  pay 
the  amount  of  the  draft  and  take  up  the  bill  of  lading 
and  present  it  to  the  railroad  company,  and  then  pro- 
cure the  delivery  of  the  cars.  At  the  same  time  that  the 
bills  of  lading  were  issued  in  the  form  above  mentioned 
there  was  a  waybill  given  to  the  conductor  of  the  train 
on  which  the  goods  were  to  be  transported,  showing  that 
the  cars  referred  to  were  shipped  to  order  of  the  con- 
signor, or,  as  previously  stated,  that  they  were  bills 
"order-notify."  A  waybill  to  the  same  effect  went  to  the 
office  of  the  railroad  company  at  the  point  of  delivery; 
that  is,  in  the  present  instance,  at  Nashville.  It  was 
the  duty  of  the  agent  at  Nashville,  either  personally  or 
through  his  clerks,  to  go  out  into  the  yard  of  the  railroad 
company  every  night  and  take  down  the  numbers  of  the 
cars  there  found.  This  duty  was  performed  by  the  night 
clerk,  who  arrived  at  the  yard  about  five  o'clock  in  the 
afternoon,  and  left  at  seven  the  next  morning.    It  was 
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his  duty  to  enter  the  numbers  of  these  cars  on  a  ruled 
fiheet,  with  proper  spaces  in  which  to  write  information 
concerning  the  cars,  indicated  by  a  heading  over  these 
spaces.     This  was  called  the  ^^abstract."     The  night 
clerk  also  had  access  to  the  conductor's  waybills,  and 
from  these  he  would  sometimes  indicate  whether  the  cars 
were  straight  shipments  or  *'order-notify"  shipments; 
but  he  was  not  bound  to  make  this  indication.     The 
abstract  was  returned  to  the  office  of  the  agent  at  the 
South  Nashville  office,  of  which  Dr.  Bumpas  was  in 
charge,  and  there  passed  under  examination   by   Mr. 
McCampbell,  the  chief  clerk.     He  had  before  him,  not 
only  this  abstract,  but'  the  waybills,  and  it  was  his  duty 
to  compare  the  car  numbers  with  these  waybills,  from 
ivhich  he  would  learn  whether  they  were  "order-notify*' 
-shipments  or  straight  shipments,  and  would  indicate  the 
fact  opposite  each  number.    Upon  the  consignee  being 
notified,  it  was  his  privilege  to  give  an  order  to  the  office 
-of  the  agent  indicating  the  point  or  place  where  he 
wished  the  car  delivered.     The  chief  clerk  was  accus- 
tomed then  to  enter  upon  the  order  book  the  directions 
no  given.    He  then  made  out  a  switching  list,  which  con- 
stituted the  authority  of  the  yard  foreman  for  delivering 
the  cars  therein  mentioned  to  the  points  therein  directed. 
This  switching  list  also  contained  the  date  under  which 
the  delivery  was  directed.    There  was  also  another  paper. 
which  was  made  out  by  the  car  service  associaticHi,  called 
the  "car  service  record."    The  purpose  of  the  existence 
of  the  car  service  association  was  to  facilitate  the  deliv- 
<ery  and  unloading  of  cars  and  their  return  into  the 
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active  channels  of  commerce,  and  to  thereby  prevent 
their  being  used  for  storage  by  consignees.  The  date 
being  fixed  when  the  delivery  was  made,  and,  under 
the  car  service  record,  that  on  which  the  car  was  re- 
delivered to  the  railroad  company,  the  time  was  thus 
ascertained  for  which  consignees  should  be  charged  for 
retaining  the  car  at  the  rate  of  one  dollar  per  day  after 
the  lapse  of  a  certain  free  time  not  necessary  to  be  men- 
tioned more  specifically  in  this  case.  There  was  also 
kept  in  the  office  of  Dr.  Bumpas,  but  in  no  other  office 
on  the  line  of  railway,  a  set  of  little  books  known  as 
**bills  of  lading  books."  These  were  used  to  keep  a  rec- 
ord of  bills  of  lading  surrendered  to  the  railroad  com- 
pany on  "order-notify'\  shipments.  These  various  papers 
and  the  books  just  mentioned  are  necessary  to  a  proper 
understanding  of  one  of  the  leading  controversies  in 
this  case. 

The  rule  of  the  company  upon  the  subject  of  "order- 
notify"  shipments  was  as  follows: 

"123^.  In  waybilling  shipments  consigned  'to  order,' 
forwarding  agents  will  in  every  instance  show  on  way- 
bills the  name  and  address  of  party  to  be  notified,  and 
receiving  agents  must  not  deliver  such  shipments  until 
surrender  of  original  bill  of  lading  propertly  endorsed." 

It  is  insisted  by  defendants  that  there  was  a  custom 
of  the  railroad  company  whereby  its  agents  were  author- 
ized to  disregard  this  rule,  and  that  it  had  been  disre- 
garded for  a  considerable  time,  more  than  a  year  at  least, 
at  the  South  Nashville  freight  office.  Mr.  McCampbell 
testifies  that  such  was  the  custom,  and  he  undertakes 
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to  fortify  his  statement  by  reference  to  the  bill  of  lading 
books  above  mentioned^  and  a  comparison  of  the  dates 
there  shown  for  the  delivery  of  the  bills  of  lading  that 
had  been  issued  on  "order-notify"  shipments,  and  the 
dates  of  delivery  of  cars  shown  by  the  switching  lists, 
and  the  date  of  the  return  of  the  cars  to  the  railroad 
company  by  the  car  service  record.  He  testifies  that  by 
this  comparison  in  hundreds  of  instances  the  cars  were 
delivered  to  the  consignees  under  such  shipments  from 
one  to  five  or  ten  days  before  the  bills  of  lading  were 
surrendered  to  the  railroad  company,  and  that  in  some 
instances  the  difference  was  as  much  as  thirty-five  and 
even  forty  days;  that  deliveries  of  this  kind  were  made 
to  the  Liberty  Mills,  the  Cumberland  Mills,  the  Model 
MiH^,  to  Neil  &  Schofner,  to  Mr.  Brooks,  to  O.  D.  Smith 
&  Co.,  and  others.  His  reliance  upon  the  bills  of  lading 
books  is  based  on  the  fact  that  these  books  contained  the 
true  date  on  which  the  bills  of  lading  were  surrendered 
to  the  railroad  company.  It  appears,  however,  upon  an 
investigation  of  these  books,  that  the  entries  were  not 
made  daily ;  that  often  there  was  an  interval  of  five  and 
sometimes  ten  days  between  entries;  and  that  several 
of  these  little  books  were  being  cared  for  at  the  same 
time — at  least  two  or  three  of  them  at  one  time.  He  ad- 
mits that  these  intervals  occurred,  and  says  that  it  was 
not  the  custom  to  make  the  entries  daily,  but  only  when 
he  could  get  time  from  other  duties  to  do  this,  but  that 
in  the  meantime  he  endeavored  to  keep  the  bills  of  lad- 
ing in  regular  sequence  as  they  were  delivered,  and  to 
keep  them  in  the  same  sequence  when  he  came  to  write 
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the  car  numbers  down  into  the  bills  of  lading  books; 
and  it  is  a  fair  deduction  from  his  testimony  that  in  the 
meantime  the  entries  were  really  kept  in  this  sequence. 
Mr.  Whitworth,  who  was  night  clerk  at  the  time  that 
Mr.  McCampbell  was  chief  clerk,  says  that  the  effort 
was  to  enter  them  in  the  order  in  which  they  came  in, 
bat  that  he  does  not  know  whether  the  entries  were  so 
made  or  not;  nor  in  fact  does  Mr.  McCampbell  know 
whether  he  succeeded  in  getting  them  in  the  proper 
sequence,  as  an  examination  of  his  whole  testimony 
would  indicate,  especially  his  cross-examination. 

A  singular  thing,  however,  about  this  proof  of  custom 
is  that  no  one  seems  to  have  had  knowledge  of  it  except 
Mr.  McCampbell  and  C.  D.  Smith  &  Co.,  to  whom  he 
let  the  goods  go,  which  was  the  origin  of  the  present  liti- 
gation.    The  various  millers  and  dealers  to  whom  he 

m 

testifies  that  he  delivered  goods  prior  to  the  surrender 
of  the  bills  of  lading  say  that  they  never  asked  such 
indulgence  and  never  received  it ;  that  Dr.  Bumpas,  the 
agent  at  the  South  Nashville  ofl&ce,  was  very  strict  upon 
this  subject,  always  insisting  upon  the  bills  of  lading, 
and  was  really  brusque  and  offensive  about  the  matter; 
that  Mr.  McCampbell,  while  more  pleasant,  was  equally 
positive  in  his  enforcement  of  the  rule,  so  far  as  they 
were  concerned.  In  response  to,  or  in  explanation  of, 
this  evidence,  Mr.  McCampbell  testifies,  and  it  is  so 
argued  in  the  brief  of  his  able  counsel,  that  in  allowing 
goods  to  be  so  delivered  he  had  no  thought  of  giving 
credit  to  any  of  the  customers  to  whom  deliveries  were 
thus  made,  and  it  is  said  in  the  argument  that  in  all 
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probability  these  millers  and  dealers  believed  that  they 
were  complying  with  the  requirements  of  the  company; 
that  the  cars  were  placed  on  their  several  side  tracks^ 
or  delivered  at  the  points  to  which  they  had  directed 
delivery  to  be  made,  very  often  before  9  o'clock  in  the 
morning,  and  that  the  cars  had  been  unloaded  and  bad 
been  returned  to  the  railroad  company  before  the  bank 
opened,  and  before  these  customers*  could  pay  the  draft 
with  the  bill  of  lading  attached  and  return  it  to  the  com- 
pany; and  that  while  the  leading  men  of  these  concerns, 
who  were,  examined  by  the  railroad  company,  truly  state 
that  they  knew  nothing  of  any  such  facts,  still  their 
subordinates,  who  did  the  actual  unloading,  knew  these 
facts,  and  if  they  had  been  examined  they  would  have 
shown  such  facts.  However,  the  defendants  did  not 
examine  such  subordinate  employees  as  the  customers 
referred  to.  So  the  fact  remains  that  these  customers 
all  deny  that  any  such  deliveries  were  made  to  them, 
but  say  that  before  deliveries  of  the  cars  to  them  were 
made  they  procured  from  the  banks,  and  filed  with  the 
railroad  company,  the  bills  of  lading  covering  the  cars. 
Another  peculiar  feature  of  the  matter  is  that, 
although  Mr.  McCampbell  discovered,  at  least  as  far 
back  as  the  early  fall  of  1898,  that  he  had  delivered  to 
C.  D.  Smith  &  Co.,  without  surrender  of  the  bills  of 
lading,  some  twenty-eight  cars  of  wheat,  of  the  value  of 
$28,000,  for  which  sum  he  had  thereby  rendered  the 
railroad  company  liable  to  the  shippers,  he  did  not 
communicate  this  fact  to  the  agent.  Dr.  Bumpas,  or  to  any 
one  of  the  officials  of  the  railroad  company.    It  is  claim- 
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ed,  and  he  saysf  he  had  been  quite  busy,  and  had  not 
cheeked  up  his  bills  of  lading,  and  when  he  did  so,  and 
discovered  that  C-  D.  Smith  &  Co.  were  twenty-eight 
cars  ahead  of  him,  it  struck  him  like  a  thunderbolt; 
that  he  immediately  telephoned  to  C.  D.  Smith  &  C5o.,. 
calling  oflP  to  them  the  numbers  of  the  cars  which*  had 
been  so  delivered  to  them,  and  demanding  bills  of  lad- 
ing ;  that  C  D.  Smith  &  Co.  replied  that  he  was  correct 
in  his  statement,  but  that  they  were  now  unable  at  once 
to  bring  up  the  bills,  and  asked  for  a  conference  with 
him  on  the  platform.  Mr.  McCampbell  invited  Mr. 
Smith  to  his  office.  Mr.  Smith  insisted  upon  a  confer* 
ence  on  the  platform.  Mr.  McCan^pbell  finally  acceded 
to  this,  and  accordingly  they  met  on  the  platform,  Mr. 
McCampbell  says  that  Mr.  Smith  said  to  him  that,  if 
he  (McCampbell)  would  continue  to  deliver  cars  to 
C.  D.  Smith  &  Co.  as  he  had  been  doing  without  demand- 
ing the  bills  of  lading,  the  firm  would  be  able  to  take  up 
the  liability.  Mr.  McCampbell  says  that  he  did  not  make 
any  promise  to  Mr.  Smith,  but  decided  in  his  own  mind 
that  he  would  follow  this  plan.  He  was  asked  whether 
he  informed  Dr.  Bumpas  of  what  had  occurred,  and  he 
said,  "No."  Asked  why  he  did  not,  he  replied 
that  he  knew,  if  he  informed  Dr.  Bumpas,  the 
latter  would  immediately  inform  the  chief  agent,  Mr. 
Saunders,  who  would  inform  the  railroad  authorities 
at  Louisville,  and  the  railroad  company  would  imme- 
diately close  down  on  C.  D.  Smith  &  Co.  and  force  them 
into  bankruptcy,  and  probably  would  lose  the  whole 
$28,000.    Influenced  by  these  views,  he  decided  that  he 
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would  keep  the  matter  to  himself  and  endeavDP  to  work 
out  the  liability  in  the  method  suggested  by  Mr.  Smith. 
Matters  went  along  under  this  arrangement  between 
these  two  men  until  about  the  11th  of  March,  1899.  In 
the  meantime  C.  D.  Smith  &  Co.  had  reduced  the  lia- 
bility to  about  fl2,500.  At  this  juncture  an  inquiry 
came  from  a  shipper  at  Louisville,  asking  whether  a 
certain  car  had  been  delivered  to  C.  D.  Smith  &  Co. 
This  was  referred  by  Dr.  Bumpas  to  Mr.  McCampbcU, 
and  the  latter  replied  that  the  car  had  been  delivered. 
An  inquiry  then  came  as  to  whether  the  bill  of  lading 
was  surrendered  before  the  car  was  delivered.  This 
was  also  referred  to  Mr.  McCampbell,  and  he  replied 
that  it  had  not  been.  Two  similar  inquiries  came  from 
St.  Louis,  with  the  same  result.  Thereupon  the  whole 
matter  was  opened  to  Dr.  Bumpas  by  Mr.  McCampbell. 
He  immediately  informed  his  superiors  in  office,  and 
in  this  manner  the  offices  at  Louisville  were  notified. 
The  railroad  company  at  once  took  steps  to  recover  such 
of  the  wheat  as  they  could,  and  did  succeed  in  recover- 
ing parts  of  two  car  loads,  which,  on  being  sold,  realized 
about  f  1,026.  This  was  credited  on  the  liability,  and 
left  a  balance  of  about  $11,500,  on  which  the  present 
Buit  was  brought.  The  railroad  company  immediately 
notified  the  Guaranty  Company  of  the  loss,  and  de- 
manded reimbursement.  The  shippers  have  demanded 
the  value  of  the  cargoes  from  the  railroad  company. 
The  Guaranty  Company  did  not  at  once  flatly  refuse 
to  pay,  but  desired  negotiation,  either  with  a  view  to 
settlement,  or  for  the  purpose  of  convincing  the  rail- 
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road  company,  without  suit,  that  it  was  not  liable. 
The  railroad  company  referred  the  matter  to  its  attor- 
neys at  Nashville,  and  the  Guaranty  Company  made 
similar  reference  to  its  attorneys.  Before  these  attor- 
neys had  conferred,  however,  Mr.  McCampbell  had  gone 
before  the  attorneys  of  the  railroad  company  at  their 
request,  and  had  made  a  statement  about  the  matter. 
He  admitted  that  he  had  delivered  the  cars  without  sur- 
render of  the  bills  of  lading;  that  he  knew  at  the  time 
that  he  was  making  the  railroad  company  liable  for  the 
value  of  the  cars ;  and  said  that  he  did  not  know  at  the 
time  whether  C.  D.  Smith  &  Co.  were  solvent  or  not. 
But,  singular  to  relate,  he  made  no  claim  or  defense 
that  in  so  delivering  the  goods  he  had  acted  in  accord- 
ance with  any  custom  of  the  company,  but  excused  him- 
self on  the  ground  that  he  was  very  busy,  and  that  the  de- 
liveries so  made  were  inadvertent.  There  is  another 
singular  fact  that  in  the  conference  between  the  attor- 
neys for  both  sides,  wherein  the  attorneys  for 
the  Guaranty  Company  were  endeavoring  to  con- 
vince the  attorneys  for  the  railroad  company  that 
it  was  not  liable,  no  claim  was  made  by  them  that  Mr. 
McCampbell  had  acted  in  accordance  with  any  custom 
of  the  road  to  violate  its  own  rule  upon  the  subject. 

It  is  true  that,  some  weeks  after  Mr.  McCampbell  had 
made  his  statement  to  the  attorneys  of  the  railroad  com- 
pany, he  replied,  to  an  article  in  the  "American"  charg- 
ing him  with  shortage,  that  he  had  acted  only  in  accord- 
ance with  a  custom  of  the  business,  and  that  therefore 
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he  had  done  nothing  wrong.  It  seems  to  us,  however, 
that  if  there  had  been  any  such  custom,  it  would  have 
been  the  first  defense  that  Mr.  McCampbell  would  haVe 
made  when  he  was  called  upon  by  the  railroad  company 
for  an  explanation;  also  that  he  would  not  ha^  failed 
to  impress  this  fact  upon  the  attorneys  of  the  Q-uaranty 
Company,  who  evidently  had  also  had  an  interview  with 
him,  and  it  is  not  to  be  doubted  that,  if  these  attorneys 
had  been  put  in  possession  of  this  information,  they 
would  have  made,  in  the  negotiations  referred  to,  a 
stronger  effort  to  convince  the  railroad  company's  attor- 
neys that  no  liability  existed  because  of  such  fact  This 
seems  to  indicate  that  the  defense  of  a  custom  to  violate 
the  rule  was  a  matter  of  second  thought.  Mr.  McCamp- 
bell testified  in  his  original  examination  that  this  was 
the  custom  at  the  South  Nashville  office  and  at  other 
offices  of  this  company ;  but  on  being  requested,  on  cross- 
examination,  to  name  another  office,  he  was  unable  to 
do  so. 

In  addition  to  the  foregoing  considerations,  the  im- 
probability of  the  railroad  company's  authorizing,  sanc- 
tioning, or  tolerating  a  violation  of  the  rule  referred  to 
is  inherent.  The  rule  which  required  that  the  goodisi 
should  not  be  delivered  without  surrender  of  the  biU 
of  lading  was  very  pointed,  and  incapable  of  misconcep- 
tion. It  was,  moreover,  strictly  in  line  with  the  duty  of 
the  railroad  company  to  its  customers,  since  a  shipment 
to  the  order  of  the  consignor,  with  directions  to  notify 
the  consignee,  is  an  unmistakable  indication  by  the  ship- 
per to  the  carrier  that  the  title  to  the  goods  will  not 
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pass  and  the  duty  to  deliver  will  not  arise  until  the 
draft  has  been  paid,  the  bill  of  lading  taken  up,  and 
the  latter  presented  to  the  railroad  company.    Bank  v 
(Jummin[/8/S9  Tenn.,  609, 18  S.  W.,  115,  24  Am.  St.  Bep. 
618;  Charles  v.  Carter,  96  Tenn.,  607,  615,  36  S.  W.,  396 
North  Pennsylvania  B.  B.  Co,  v.  Convmerdal  National 
Bank,  123  U.  S.,  727,  8  Sup.  Ct.,  266,  31  L.  Ed.,  287 
Boatman'^  Savings  Bank  v.  Western  d  A.  B.  B.  Co. 
81  Ga.  221,  7  S.  E.,  125 ;  Union  Stockyards  Co.  v.  West 
cott,  47  Neb.,  300,  66  N.  W.,  419 ;  Weyland  v.  Atchison 
vtc,  B.  B.  Co.,  75  Iowa,  573,  39  N.  W.,  899,  1  L.  R.  A. 
650,  9  Am.  St.  R^p.,  504,  and  note  pages  512,  and  513 
Arkansas  Southern  Baihcay  Co.  v.  Oerman  National 
Bank,  77  Ark.,  482,  92  S.  W.,  522, 113  Am.  St.  Rep.,  160 
General  Electric  Co.  v.  Southern  Bailway  Co.,  72  S.  C, 
255,  51  S.  E.,  695, 110  Am.  St.  Rep.,  600;  Lyons  v.  New 
York  Central  d  H.  B.  Co.,  119  N.  Y.  Supp.,  703 ;  Id.,  136 
App.  Div.,  903,  120  N.  Y.  Supp.,  1133.     The  railroad 
company,   of  course,   in   delivering  goods   so   shipped, 
would  be  guilty  of  a  conversion.    Seaboard  Air  Line  B. 
B.  Co.  V.  Phillips,  108  Md.,  285,  70  Atl.,  232.     And 
failure  of  the  consignor  to  recover  the  goods  from  the 
party  to  whom  they  had  been  thus  wrongfully  delivered 
would  not  relieve  the  carrier  of  his  liability  for  the  con- 
version.   Midland  Valley  B.  B.  Co.  v.  J.  A.  Fay  &  Eagan 
Co.,  89  Ark.,  342,  116  S.  W.,  1171.    It  is  difficult  to  con- 
ceive how  any  railroad  company  would  place  it  in  the 
power  of  a  subordinate  to  thus  cause  it  to  violate  its 
duty  daily.     The  improbability  becomes  greater  when 
it  is  remembered  that  shipments  of  the  kind  under  ex- 
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amination  here  amounted,  along  the  line  of  the  whole 
railroad,  to  an  average  of  |1,000,000  a  day,  and  in  the 
particular  ofl&ce  concerned  in  the  present  litigation,  the 
South  Nashville  office  of  the  complainant,  weekly,  the 
liability  was  on  an  average  of  from  about  $350,000  to 
1500,000.  We  cannot  believe  that  any  business  concern 
would  knowingly  sanction  the  exercise  of  so  enormous 
and  destructive  a  power  by  a  clerk  of  one  of  its  sub- 
ordinate agents.  Before  the  court  could  reach  the  con- 
clusion that  any  competent  business  concern  had  been 
guilty  of  such  folly,  the  evidence  would  have  to  be  very 
clear  and  convincing.  But,  as  we  have  already  stated^ 
no  one  seems  to  have  known  of  this  custom  except  Mr. 
McCampbell  and  and  C.  D.  Smith  &  Co.  Dr.  Bumpas, 
the  agent,  says  that  he  knew  nothing  of  it.  Mr.  Whit- 
worth,  the  night  clerk,  says  that  he  knew  nothing  of  it, 
and  it  does  not  appear  that  any  other  railroad  official 
knew  of  it. 

But  let  it  be  assumed  that  there  was  such  a  custom 
in  that  office ;  it  would  by  no  means  follow  that  the  rail- 
road company  had  thereby  waived  its  rule.  It  would 
have  to  be  shown,  in  addition  to  the  adoption  of  such 
custom  by  the  subordinate  officer  mentioned,  that  knowl- 
edge of  this  had  been  brought  home  to  the  railroad  com- 
pany, or  that  there  were  such  facts  in  existence  in  con- 
nection therewith  as  would  impute  knowledge  to  the  com- 
pany. However,  before  it  can  be  properly  held  that  a  rail- 
road company  has  sanctioned  a  custom  to  violate  one  of 
its  rules,  it  must  appear  that  the  habit  of  violation  among 
the  servants  of  the  company  was  so  constant,  open,  and 
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general  that  no  reasonable  conclusion  could  be  reached 
other  than  that  the  responsible  oflScers  of  the  company 
must  have  known  it.  This  is  the  substance  of  the  rule 
as  laid  down  in  numerous  authorities  of  the  highest 
respectability.  4  Thompson  on  Negligence,  sec.  4163; 
6  Thompson  on  Negligence,  sec.  5404 ;  3  Elliott  on  Rail- 
roads, sec.  1282 ;  1  Labatt  on  Master  &  Servant,  sec.  233. 
And  see  sections  198  and  200 ;  26  Cyc,  p.  1161. 

It  is  next  insisted  in  behalf  of  the  defendants  that  they 
are  exonerated  under  the  f  oUow  ing  clause  of  the  bond : 

''The  company  shall  not  be  liable  hereunder  for  any 
loss  occasioned  by  mistake,  accident,  or  error  of  judg- 
ment on  the  part  of  any  employee ;  or  by  robbery,  unless 
by  or  with  the  connivance  or  culpable  negligence  of  the 
employee;  and  culpable  negligence  as  used  in  this  bond 
shall  be  deemed  and  held  to  mean  failure  to  exercise 
that  degree  of  care  and  caustion  which  men  of  ordinary 
prudence  and  intelligence  usually  exercise  in  regard  to 
their  own  affairs  of  the  same  character." 

It  is  insisted  that  Mr.  McCampbell  was  very  busy 
at  the  time  he  permitted  C.  D.  Smith  &  Co.  to  obtain 
the  twenty-eight  cars  without  surrender  of  the  bills  of 
lading,  and  he  was  thereby  caused  to  overlook  the  fact. 
It  is  to  be  observed  that  this  defense  is  in  direct  con- 
travention of  that  previously  urged  that  Mr.  McCamp- 
bell was  justified  in  making  the  delivery  under  a  custom 
of  the  company  to  violate  its  rule;  but,  passing  this, 
the  record  fails  to  show  that  Mr.  McCampbell  was  so 
engaged  as  that  he  could  not  attend  to  this  particular 
duty.    He  went  to  his  office  at  7  o'clock  in  the  morning, 
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and  left  at  6  in  the  afternoon^  and  sometimes  returned 
after  sapper  and  worked  until  10  o'clock.  He  had 
time  to  get  his  usual  three  meals  a  day,  and  at  noon 
walked  at  least  four  squares  to  get  that  meal.  The  evi- 
dence also  shows  that  the  business  was  not  more  than 
one  man  could  comfortably  attend  to.  But,  in  addition 
to  these  facts,  Mr.  McGampbell  had  a  record  of  all  of 
the  cars  which  had  been  shipped  under  ^'order-notify'^ 
consignments,  and  it  was  only  a  matter  of  a  minute  or 
two  for  him  to  look  to  this  record  and  discover  whether 
a  car  was  under  a  shipment  of  the  kind  last  referred  to, 
or  under  what  is  called  a  ^'straight  shipment."  It  might 
require  several  minutes  to  direct  the  delivery,  but  it 
would  require  only  a  moment  to  refuse  it.  He  would 
not  be  justified,  under  the  clause  of  the  bond  quoted,  in 
saying  that  he  forgot  the  rule.  It  is  the  duty  of  em- 
ployees to  keep  the  rules  in  mind  and  act  in  accordance 
therewith.  Forgetfulness  itself  is  negligence,  since 
proper  care  will  so  impress  a  duty  upon  the  mind  as 
that  it  will  not  be  forgotten ;  and  the  duty  to  so  impress 
a  rule  is  all  the  greater  when  the  result  of  a  violation 
Of  it  will  be  serious  loss  to  the  business  of  the  employer. 
To  deliver  the  cars  under  the  circumstances  was  cul- 
pable negligence,  within  the  sense  of  the  paragraph 
quoted  from  the  bond.  Men  of  ordinary  prudence  and 
intelligence,  when  sending  goods  to  a  purchaser  at  a 
distant  point  under  a  contract  that  the  goods  shall  not 
be  delivered  until  the  price  shall  be  paid,  do  not  usually 
permit  delivery  to  take  place  until  the  money  is  received. 
It  would  be  nothing  short  of  folly  to  permit  such  de- 
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livery,  since  the  safety  of  the  property  may  in  any  in- 
stance be  imperiled.  By  this  form  of  shipment  the  seller 
protects  himself  against  the  possible  fraud  or  insolvency 
of  the  purchaser.  By  delivering  the  goods  in  disregard 
of  the  terms  of  the  shipment,  the  shipper  is  subjected 
to  all  the  dangers  against  which  he  sought  to  guard  him- 
self. 

It  therefore  appears  that  Mr.  McCampbell  did  not 
meaBure  up  to  the  rule  of  diligence  ajad  care  which  the 
parties  agreed  to  in  the  bond. 

It  is  insisted  by  the  defendant  the  Guaranty  Company 
that  it  is  not  liable  because  of  a  violation  of  the  follow- 
ing provisions  contained  in  the  bond : 

"If  at  any  time  after  the  beginning  of  the  term  for 
which  this  bond  is  written  the  employer  suspect,  or 
there  come  to  the  notice  or  knowledge  of  the  employer, 
any  act,  fact,  or  information  tending  to  indicate  that 
any  employee  is  or  may  be  negligent,  unreliable,  deceit- 
ful, dishonest,  or  unworthy  of  confidence,  the  employer 
shall  immediately  so  notify  the  company  in  writing  at 
its  principal  offices  in  the  city  of  Baltimore,  and  if  the 
employer  fail  or  neglect  so  to  do,  the  company  shall  not 
be  liable  for  any  act  of  omission  of  such  employee  occur- 
ring thereafter. 

"And  if  at  any  time  after  the  beginning  of  the  term 
for  which  this  bond  is  written  there  come  to  the  notice 
or  knowledge  of  the  employer  the  fact  that  any  employee 
is  negligent,  unreliable,  deceitful,  dishonest,  or  unworthy 
of  confidence,  the  employer  shall  immediately  notify  the 
company  in  writing  of  such  fact,  at  its  principal  offices 
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in  the  city  of  Baltimore,  and  failure  to  give  such  im- 
mediate notice  shall  relieve  the  company  from  all  lia- 
bility on  account  of  such  employee." 

It  is  insisted  that  this  part  of  the  bond  was  violated 
under  the  following  facts:  The  railway  c(mipany  was 
accustomed,  from  time  to  time,  to  send  inspectors  along 
its  line  to  investigate  its  various  offices.  It  was  required 
of  these  inspectors  that  they  should  appear  in  the  offices 
referred  to  without  previous  warning  and  immediately 
call  for  the  cash  and  count  it,  and  also  take  charge  of 
the  office,  and  make  all  such  examinations  and  inquiries 
there  as  would  enable  them  to  answer  sixty-nine  in- 
quiries which  the  company  propounded  to  the  inspectors 
themselves.  It  appears  that  three  such  inspections  were 
made  along  about  the  time  of  the  occurrence  of  the 
breaches  of  duty  which  are  the  subject  of  the  present 
controversy.  Several  inquiries  were  made,  running  from 
numbers  39  to  45,  inclusive,  to  elicit  information  whether 
the  agents  ever  delivered  freight  without  payment  of 
"charges."  The  inspectors  replied  in  the  affirmative. 
The  inspectors  were  directed,  in  case  their  answers 
should  be  in  the  affirmative  on  this  subject,  to  refer  to 
form  788.  It  should  be  stated  in  this  connection  that 
the  railway  company  permitted  freight  to  be  delivered 
to  certain  customers  without  previous  payment  of 
charges,  where  permission  had  been  given  by  the  general 
freight  office  to  that  effect,  and  such  permission  was 
based  upon  the  known  reliability  or  solvency  of  the  par- 
ticular customers.  Now,  the  question  is  whether  the 
word  "charges"  here  meant  simply  freight  charges,  per- 
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taining  to  the  revenue  of  the  road,  or  likewise  the  money ' 
due  for  the  Txilue  of  cargoes  shipped  "order-notify,"  the 
price  of  which  Tras  represented  by  drafts  attached  to 
bills  of  lading  sent  by  the  shipper  to  a  bank  or  banks 
for  collection  by  such  bank  or  banks  from  the  consignee. 
It  is  insisted  by  counsel  for  the  defendant  that  it  did 
cover  such  shipments.  An  examination  of  the  numbered 
inquiries  to  which  the  inspectors  were  required  to  re- 
spond on  this  subject  convinces  us  that  reference  w^as 
had  only  to  freight  charges  or  the  revenue  of  the  com- 
pany. The  inspectors  themselves  say  they  had  always 
considered  it  to  have  this  meaning  alone,  and  never  at 
any  time  had  any  idea  that  it  had  any  bearing  upon 
^^order-notify"  shipments,  so  far  as  concerned  the  value 
of  the  cargo,  and  that  when  they  made  these  reports 
they  understood  it  themselves  as  referring  only  to  freight 
charges,  and  that  they  had  made  no  examination  as  to 
whether  the  drafts  in  bank  had  been  paid  and  the  bills 
of  lading  surrendered  before  delivery  of  the  cars.  This 
meaning  is  obviously  the  true  one,  l>ecause  the  agents 
had  nothing  to  do  w-ith  the  collection  of  the  drafts  in 
bann.  This  was  the  business  of  the  banks,  and,  indeed, 
the  consignee  could  not  have  lawfully  paid  these  drafts 
to  the  railroad  company.  The  opposite  view  is  based 
upon  an  opinion  .given  on  cross-examination  of  the  wit- 
ness C  Quarrier,  who  was  cross-examined  by  counsel 
for  defendant  upon  the  meaning  of  rule  257.  This 
rule  is  f 

"Freight  must  not    be    delivered    until    the    freight 
delivery    book  is  receipted  and  all  charges  are  paid. 
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Agents  must  not  give  credit  to  any  one  without  special 
permission  of  the  general  freight  agent." 

Mr.  Quarrier  was  cross-examined  specially  ujwn  the 
meaning  of  the  word  "until  the  freight  delivery  book  is 
receipted  and  all  charges  are  paid."  He  said  that  the 
word  "charges"  here  meant  freight  charges.  Counsel  for 
defendant  asked  him  if  he  did  not  think  it  also  meant 
the  value  of  cargoes  shipped  under  "order-notify"  bills 
of  lading.  He  replied  that  he  thought  that  such  bills 
would  also  be  charges  against  the  car,  and  that  they 
should  not  be  delivered  without  payment  of  the  drafts. 
Counsel  for  defendant  adroitly  used  this  opinion  of  Mr. 
Quarrier  in  endeavoring  to  solve  the  meaning  of  the 
inquiries  which  the  insi)ectors  above  mentioned  were  re- 
quired to  respond  to.  Mr.  Quarrier  did  not  have  these 
inquiries  in  mind  at  all  at  the  time  he  was  examined, 
nor  was  his  attention  at  that  time  drawn  to  them.  When 
his  attention  was  drawn  to  that  particular  subject  in 
another  part  of  the  examination,  he  said,  in  substance, 
that  the  railroad  company  had  never  caused  inquiries 
to  be  made  upon  that  subject  at  all,  because  it  had  not 
deemed  it  necessary,  on  grounds  which  will  be  presently 
stated.  As  we  have  said,  the  inquiries  responded  to  by 
the  inspectors  could  not  have  meant  any  such  thing,  and 
we  may  add,  also,  that  rule  257,  which  is  really  imma- 
terial in  this  connection,  had  no  bearing  upon  shipments 
"order-notify,"  which  subject  was  controlled  by  rule 
I23I/2  already  copied  into  this  opinion.  In  addition, 
as  further  showing  that  the  inspectors  were  not  under- 
stood as  resi)onding  to  the  subject  of  shipments  "order- 
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notify"  in  making  answers  to  the  inquiries  concerning 
"charges,"  it  appears  from  these  inquiries  that  under 
inquiry  number  sixty-seven  the  inspectors  were  required 
to  report  whether  the  agents  understood  that  they  were 
not  to  deliver  **order-notify"  shipments  without  sur- 
render of  the  bills  of  lading.  The  inspectors  responded 
to  this  inquiry  that  the  agent  understood  the  matter. 

It  is  next  insisted  that,  if  the  railroad  company  did 
not  violate  the  paragraphs  above  quoted,  it  violated  the 
following : 

"That  it"  (the  railway  company)  "will  at  all  times 
during  the  term  hereof  take  and  use  all  reasonable  steps 
and  precautions  to  detect  any  act  or  omission  upon 
the  part  of  any  employee  which  would  tend  to  render 
the  company  liable  for  any  loss ;  and  when  any  employee 
for  whom  the  company  is  surety  hereunder  is  acting 
in  the  position  of  joint  agent  for  the  employe  and  any 
other  person,  company,  or  corporation,  joint  audits  of 
his  books  and  accounts  shall  be  made  by  the  employer 
and  such  other  person,  company,  or  corporation." 

It  is  insisted  that  if  the  report  of  the  inspectors  upon 
the  subject  of  "charges"  did  not  embrace  the  drafts  due 
upon  the  "order-notify"  shipments,  and  they  were  not 
required  to  make  investigation  as  to  the  delivery  of  this 
class  of  shipments  prior  to  the  delivery  of  the  bills  of 
lading,  then  no  inquiry  was  made  at  all  upon  this  sub- 
ject, and  the  railway  company  violated  its  duty  to  the 
Guaranty  Company  in  not  using  the  precaution  required 
in  the  paragraph  just  quoted. 
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•  

It  is  proTTen  by  the  railroad  company  that  to  make 
the  regular  and  continuously  repeated  investigations 
suggested  an  army  of  clerks  would  be  required,  and  the 
outlay  would  be  far  greater  than  the  risk;  that  an  ex- 
perience of  more  than  forty  years  had  justified  the  con- 
clusion that  the  risk  of  such  deliveries  being  made  was 
very  small,  since  only  three  such  instances  had  occurred 
in  more  than  forty  years;  and,  furthermore,  that  there 
was  no  pecuniary  or  other  gainful  inducement  operating 
upon  the  mind  of  any  of  the  company's  agents  to  cause 
them  to  make  such  deliveries.  It  further  appears  from 
the  evidence  that  the  inspections  made  by  the  railway 
company  in  the  present  instance  were  such  as  were  ac- 
customed to  be  made  by  other  first-class  railroad  sys- 
tems, including  the  Southern,  the  Illinois  Central,  and 
several  other  railway  organizations  mentioned  in  the 
evidence.  It  is  proven  that  conferences  upon  this  sub- 
ject had  been  had  between  several  first-class  railroad 
systems,  and  it  had  been  settled  among  them  that  so 
small  a  risk  would  not  justify  so  great  an  outlay  as 
would  be  required  to  thoroughly  prosecute  such  an  in- 
quiry. We  are  of  the  opinion  that  these  reasons  are 
sufficient.  Certainly  where  in  more  than  forty  years 
only  three  such  derelictions  had  occurred  out  of  trans- 
actions invDlving  property  worth  millions  of  dollars 
yearly — say  in  forty  years,  making  a  low  estimate, 
f40,000,000 — we  say  that  when  within  that  time,  and 
in  the  handling  of  property  worth  so  many  million 
dollars,  only  $3,000  worth  had  gone  astray,  a  railway 
company  could    not    be  held  guilty  of  negligence  in 
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failing  to  employ  an  army  of  clerks  to  run  down  or  pre- 
vent a  risk  so  small.  But  it  is  said  by  defendant  com- 
pany that  since  the  present  loss  had  occurred  the  rail- 
way company  had  taken  warning  thereby,  and  had  im- 
posed upon  its  inspectors  the  duty  of  examining  and 
reporting  upon  this  phase  of  the  business,  and  that  one 
of  the  inspectors  had  testified  in  this  case  that  there 
was  little  difficulty  on  their  occasional  visits  in  accom- 
plishing this  work,  aside  from  its  tediousness ;  hence  it 
is  argued  that  no  great  number  of  clerks  was  required 
for  this  duty,  unless  it  should  be  made  a  matter  for  con- 
tinuous daily  examination  at  the  railway  companies' 
headquarters.  Let  this  be  granted;  still  the  substance 
of  the  reason  assigned  remains,  viz.,  that  the  risk  had 
been  found  so  small  during  a  preceding  period  of  forty 
years'  experience  by  the  complainant  company,  and  in 
the  experience  of  other  well-managed  railway  companies, 
and  the  inducement  to  a  breach  of  duty  in  this  regard 
was  so  remote,  that  one  could  not  reasonably  anticipate 
danger  of  loss  from  that  source  from  the  negligence  or 
dishonesty  of  employees,  and  it  could  not  be  supposed 
the  parties  to  the  contract  had  such  a  contingency  in 
mind  at  the  time  they  adopted  into  their  contract  the 
clause  quoted. 

The  foregoing  presents  the  substance  of  all  the  ma- 
terial controversies  offered  for  our  consideration.  There 
is  no  merit  in  any  of  them,  as  we  see  the  case,  and  the 
judgment  of  the  chancellor  is  affirmed. 

Before  closing  this  opinion  we  deem  it  proper  to  say 
that  we  believe  Mr.  McCampbell  is  an  honest  man,  and 
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that  his  conduct,  which  is  the  subject  of  the  present  in- 
quiry, was  the  result  only  of  negligence,  induced,  per- 
haps, by  an  overzeal  on  his  part  to  hurry  the  unloading 
of  cars,  and  the  return  of  cars  into  the  regular  channels 
of  commerce;  that  is,  to  prevent  them  from  being  held 
loaded  too  long.  Since  Mr.  McCampbell  was  discharged 
by  the  complainant  from  its  service,  he  has  occupied 
several  important  positions  with  responsible  concerns, 
and  no  doubt  has  received  and  merited  their  confidence. 
The  errors  committed  by  him  while  in  service  of  the 
complainant  have  probably  served  aB  a  warning  against 
similar  acts. 

It  is  also  proper  to  be  noted  that  while  this  case  has 
been  in  litigation  since  1899,  it  reached  this  court  only 
within  this  term,  and  hais  been  disposed  of  with  that 
promptness  which  this  court  has  now  for  many  years 
endeavored  to  iise  in  disposing  of  its  business,  hearing 
its  whole  docket  at  every  term.  The  delay  in  the  lower 
court  was  caused  by  the  immense  field  of  inquiry  which 
was  explored  by  the  respective  counsel  in  their  efforts 
to  produce  evidence  to  sustain  their  respective  conten- 
tions. The  record  consists  of  five  large  volumes,  and, 
in  addition,  exhibits  containing  thousands  of  pages.  The 
briefs  are  very  voluminous,  covering  more  than  600 
pages.  We  wish  to  express  to  the  respective  counsel 
engaged  in  this  controversy  our  appreciation  of  the  care 
and  skill  with  which  they  have  prepared  and  supported 
their  respective  contentions.  The  briefs  are  models  of 
candor  and  force.    They  leave  nothing  to  be  desired  in 


17  Gates]        DECEMBER  TERM,  1911.  687 

Railroad  y.  Fidelity  &  Quaranty  Co. 

the  way  of  a  thorough  presentation  of  all  matters  which 
the  court  was  called  upon  to  examine  and  consider. 

ON  PETITION  TO  BEHEAR. 

The  bond  executed  by  the  defendant  provides  that 
for  the  period  covered  by  it,  and  subject  to  its  condi- 
tions and  provisions,  the  company  "will  make  good  and 
reimburse  to  the  employer  any  and  all  pecuniary  loss 
of  money,  securities,  or  other  personal  property  belong- 
ing to  the  employer,  or  in  its  possession  as  a  common 
carrier,  bailee,  or  warehouseman,  sustained  by  the  em- 
ployer, by  or  through  the  personal  dishonesty  or  culpa- 
ble negligence  of  any  employee,  for  whom  the  company 
is  or  shall  have  become  surety  hereunder,  in  connection 
with  the  duties  pertaining  to  the  position  to  which  he 
has  been  or  may  be  appointed  by  the  employer,  and  for 
which  the  employee  shall  be  legally  liable  to  the  em- 
ployer.  .  .  .  Provided,  however,  the  company's  lia- 
bility  on  account  of  any  employee  shall  in  no  case  ex- 
ceed the  amount  for  which  the  company  shall  have  be- 
come surety  hereunder  for  such  employee,  which  amount 
is  set  opposite  his  name  in  the  schedule."  The  bond  pro- 
vided that  the  liability  of  the  Guaranty  Company  was 
subject  to  the  conditions  and  provisions  therein  con- 
tained, and  that  these  should  be  conditions  precedent 
to  the  right  of  the  employer  to  recover.  Among  these 
conditions  and  provisions  were  those  set  out  in  the 
original  opinion. 
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The  amount  set  opposite  the  name  of  T.  C.  McCamp- 
bell  was  f  10,000.  This  was  the  full  amount  of  the  bond, 
in  so  far  as  it  affected  the  liability  of  the  Guaranty 
Company  for  the  good  conduct  of  McCampbell.  The 
chancellor  rendered  a  decree  for  this  sum  and  for  in- 
terest thereon.  The  matter  of  interest  is  the  complaint 
made  in  the  petition  to  rehear  filed  by  the  Guaranty 
Company.  It  is  insisted  that  the  penalty  of  the  bond, 
110,000  is  the  full  amount  of  the  liability  of  the  Guar- 
anty Company,  and  that  such  bonds  do  not  bear  interest, 
although  it  is  conceded  that,  after  judgment  is  rendered 
thereon,  the  judgment  will  bear  interest. 

On  appeal  to  this  court  the  decree  of  the  chancellor 
was  affirmed,  as  appears  from  the  original  opinion. 
No  point  was  made  upon  this  subject,  either  in  the  oral 
or  printed  argument,  and  it  is  insisted  by  counsel  for 
complainant  that  this  was  not  included  in  the  assign- 
ment of  errors,  and  therefore  cannot  be  considered  by 
the  court.  This  is  a  mistake.  The  assignment  of  errors 
reads:  "The  court  erred  in  adjudging  the  defendant 
Guaranty  Company  liable  for  |10,000  and  interests  and 
costs  for  any  amount."  The  point,  therefore,  was  made 
in  the  assignment  of  errors,  although,  as  stated,  it  was 
not  pressed  in  the  argument.  Under  this  assignment  the 
court  could  have  acted  on  the  matter  of  interest,  but  did 
not  do  so  because  nothing  further  was  said  about  it  in 
the  briefs,  and  the  court  supposed  that  the  defendant  did 
not  wish  to  press  the  point,  and  therefore  it  was  not 
considered.  We  cannot  say,  however,  that  the  point  was 
waived,  inasmuch  as  it  was  made  in  the  assignment  of 
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errors  in  the  manner  just  stated,  and  therefore  it  is  com- 
petent for  the  defendant  to  bring  it  to  the  special  atten- 
tion of  the  court  in  the  form  of  a  petition  to  rehear. 

We  are  of  the  opinion  that  the  relief  asked  in  the 
petition  must  be  granted,  and  interest  prior  to  the  date 
of  the  judgment  below  must  be  stricken  out.  The  nature 
of  the  judgment  in  this  class  of  cases  is  governed  by 
Shannon's  CJode,  sec.  4704,  which  reads  as  follows : 

"In  actions  brought  on  bonds  or  agreements 
for  the  payment  of  money,  or  with  collateral 
conditions,  and  recovery  had  by  the  plain tiflP,  the  judg- 
ment shall  be  entered  for  the  stipulated  penalty  to  be 
discharged  by  the  payment  of  the  principal,  and  the 
interest  due  thereon,  or  the  damages  assessed  by  the 
jury,  and  execution  shall  issue  accordingly." 

The  bond  in  question  is  a  bond  with  collateral  condi^ 
tions,  and  expresses  only  a  maximum  amount  of  liabil- 
ity ;  the  existence  of  liability  at  all  depending  upon  the 
breach  of  duty  by  the  employee  whose  conduct  was  in- 
sured, and  the  amount  of  the  liability  depending  upon 
the  extent  to  which  that  breach  should  go.  It  might  be 
that  only  a  few  dollars  would  be  lost  by  his  misconduct, 
or  the  whole  amount  insured.  The  bond,  therefore,  was 
conditional  in  two  aspects:  First,  as  to  the  liability, 
dependent  upon  the  compliance  of  the  employer,  with 
certain  conditions  precedent;  and,  secondly,  upon  the 
exent  of  the  breach  of  duty  upon  the  part  of  the  em- 
ployee. There  was  no  certain  amount  contracted  for,  and 
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only  a  maximum  amount  dependent  upon  the  conditions 
aforesaid. 

The  question  whether  such  interest  can  be  allowed  on 
the  penalty  has  been  before  this  court  in  seyeral  prior 
eases,  in  which  it  has  been  adjudged  that  interest  could 
not  be  allowed.  These  cases  are:  Cherry's  Executors 
V,  Mann,  Cooke,  268-273,  5  Am.  Dec,  696 ;  Overall  v. 
Bahson,  2  Yerg.,  71-72;  State,  etc.,  v.  Blakemorey  7 
Heisk.,  638;  Rhea  v.  McGorhle,  11  Heisk.,  415,  416; 
Fidelity  &  Guaranty  Co.  v.  Rainey,  120  Tenn,,  357, 3T7, 
405,  406,  113  S.  W.,  397. 

There  is  a  case  apparently  sustaining  the  opposite 
view;  that  is,  the  case  of  Bank  v,  Guaranty  Co.^  110 
Tenn.,  10,  75  S.  W.,  1076,  100  Am.  St.  Rep.,  765.  But 
what  was  there  said  upon  the  subject  was  merely  an 
inadvertence  occurring  at  the  close  of  the  opinion.  The 
subject  was  not  discussed  in  that  case,  nor  was  any 
error  assigned  upon  the  point.  The  same  learned  judge 
who  delivered  the  opinion  in  that  case  likewise  deliv- 
ered the  opinion  last  cited,  in  which^  after  his  attention 
M'as  drawn  to  the  point,  the  opposite  and  correct  view 
was  taken.    Fidelity  d  Ghiaranty  Go.  V.  Bainey,  supra. 

It  is  true,  ar  insisted  by  counsel  for  complainant,  that 
bonds  guaranteeing  the  fidelity  of  employees  or  agents, 
executed  for  a  consideration  by  companies  organized 
for  and  engaged  in  that  business,  are  considered  and 
treated  by  the  courts  as  insurance  contracts,  when  under 
construction,  with  a  view  to  ascertaining  the  nature  and 
extent  of  the  liability  assumed,  and  such  companies  are 
not     in     that     respect     entitled     to     the     favorable 
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consideration  accorded  to  gratuitous  sureties.  Cooley's 
Briefs  on  the  Law  of  Insurance,  vol.  1,  pp.  1-14, 
87,  88,  236-243,  630-638,  782,  783.  But  nevertheless  they 
are  in  form  bonds  with  collateral  conditions,  limited  by 
a  sum  expressed  therein,  called  the  *' penalty,"  and  when 
judgments  come  to  be  rendered  on  them  they  are  gov- 
erned by  the  section  of  the  Code  above  referred  to,  and 
the  amount  of  the  penalty  cannot  be  exceeded. 

The  other  branch  of  the  petition,  questioning  the 
grounds  on  which  the  court  held  the  Guaranty  Company 
liable,  must  be  overruled.  We  sufficiently  stated  our 
views  upon  this  subject  when  the  original  opinion  of  the 
court  was  delivered  on  a  former  day,  and  nothing  new 
IS  urged  in  the  petition.  A  petition  for  rehearing  should 
never  be  used  merely  for  the  purpose  of  rearguing  the 
case  on  points  already  considered  and  determined,  unless 
some  new  and  decisive  authority  has  been  discovered, 
which  was  overlooked  by  the  court.  The  office  of  a 
petition  to  rehear  is  to  call  the  attention  of  the  court 
to  matters  overlooked,  not  to  those  things  which  the 
counsel  supposes  were  improperly  decided  after  full  con- 
sideraton.  "During  a  pretty  long  period  of  judicial  life," 
said  Mr.  Justice  Story,  in  Jenkins  v.  EJdredge,  3  Story, 
299,  Fed.  Cas.,  No.  7267,  "it  has  been  my  misfortune 
on  many  occasions  to  have  differed  widely  from  counsel 
on  one  side  or  the  other,  in  important  causes,  as  to  the 
merits  thereof.  But  this,  although  a  matter  of  regret, 
could  not,  as  it  ought  not,  in  any,  the  slightest  degree, 
influence  the  duties  or  judgment  of  the  court.    The  as* 
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severations  of  counsel,  however  solemiiy  haye  nothing 
to  do  with  the  f ^ts  or  merits  of  causes  before  the  court ; 
aad  if  aay  ju4ge  could  be  so  unstable  in  }aa  yiews^ 
61*  so  feeble  in  his  judgment,  as  to  yield  to  them,  he  would 
not  only  surrender  his  independence,  but  betray  hia 
duty.  Howeyer  humble  may  be  his  own  talents,  he  ia 
compelled  to  treat  every  opinion  of  counsel,  boweyer 
exalted,  which  is  not  founded  in  the  law  and  the  facts  ot 
the  case,  to  be  voiceless  and  valueless.  ...  They" 
(rehearings)  "have  b?en  exceedingly  rare  in  this  courts 
I  admit,  as,  in  mj  judgment,  they  ought  to  be,  unless 
some  plain,  obvious,  and  palpable  error,  or  omission,  or 
mistake,  in  something  material  to  the  decree>  is  brought 
to  the  notice  of  the  court,  which  had  before  escaped 
its  attention-  But  if  a  rehearing  were  to  be  granted 
upon  the  mere  certificate  of  counsel,  who  had  argued  the 
cause,  that,  in  their  judgment,  the  decree  was  erroneous 
(a  certificate  which,  with  great  sincerity  and  readiness^ 
would  almost  always  be  given  by  the  counsel),  it  is 
obvious  that  in  the  great  mass  of  equity  causes  of  a  dif- 
ficult and  important  nature,  in  this  court,  depending 
upon  conflicting  views  of  law,  and  also  upon  conflicting 
and  often  irreconcilable  evidence,  a  rehearing  would  be 
almost  a  matter  of  course ;  and,  considering  the  vast  time 
occupied  hearing  such  causes,  there  would  be  little  time 
left  for  the  court  to  devote  itself  to  any  other  business, 
and  the  other  suitors  in  the  court  would  suffer  the  most 
oppressive  delays,  and  often  the  most  irremediable  in- 
justice.    ...     If  rehearings  are  to  be  had  until  the 
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counsel  on  both  sides  are  satisfied^  I  fear  that  suits 
would  become  immortal,  and  the  decision  be  postponed 
indefinitdy."    3  Story,  299,  Fed.  Cas.,  No.  7267. 

The  judgment  will  be  modified,  as  to  the  Guaranty 
Cx)mpany,  so  as  to  conform  to  the  present  opinion. 
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John  J.  McEwen  i;.  T^homas  Goal  &  Land 

Company  etal. 

{Nashville.    December  Term,  1911.) 

1.  LAND  LAWS.  Checkerboard  ayatem  of  entriea  la  valid;  each 
entry  Joina  another  in  the  ayateni»  and  apeclalty  of  each  de- 
penda  upon  apeclalty  of  Initial  entry,  when. 

The  checkerboard  Bystem  of  entries  is  valid;  and  if  the  system 
is  properly  located,  so  that  the  various  entries  Join  each  other 
by  proper  description,  the  entry  remotest  from  the  initial  en- 
try of  the  system,  by  tracing  back  through  the  intermediate 
entries,  incorporates  upon  its  face,  as  a  matter  of  law,  the 
locative  calls  contained  in  the  initial  entry,  and  each  entry  of  the 
system  is  special  where  the  initial  entry  is  special.  {Post, 
p.  702.) 

Cases  cited  and  approved:  Bleidom  v.  Pilot  Mountain  C.  ft  M. 
Co.,  89  Tenn.,  186;  Coal  Co.  v.  dcott,  121  Tenn.,  88. 

2.  SAME.  Same.  Initial  entry  muat  be  apeclal  to  render  thm 
othera  apeclal  when  containing  no  locative  call  except  to 
adjoin  othera  of  the  system. 

In  a  checkerboard  system  of  entries,  where  each  of  the  final  and 
intermediate  entries  contains  no  locative  call,  except  a  call  to 
adjoin  others  of  the  system,  the  initial  entry  must  be  special, 
in  order  to  render  the  subsequent  entries  speciaL  {Post,  pp, 
702,  703.) 

3.  SAME.    Special  entry  la  defined. 

An  entry  of  public  state  lands,  to  be  special,  must  contain  a  ref- 
erence to  some  thing  or  natural  mark  from  which,  either  sin- 
gly or  together,  the  land  can  be  ascertained  with  reasonable 
industry  to  those  acquainted  in  its  neighborhood.  {Post,  p. 
703.) 
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4'.   SAME.    Speclai  entry  must  be  such  upon  its  face,  and  cannot 

be  made  such  by  extrinsic  proof. 
A  special  entry  must  be  special  in  its  description;  and,  if  it  is 
defeiitlve  in  this  respect,  it  cannot  be  aided  by  extrinsic  proof. 
(Post,  p,  703.) 

Caees  cited  and  approved:  Barnet  y.  Rnssel,  2  Tenn.,  20; 
Barnes  v.  Sellars,  2  Sneed,  83;  Berry  y.  Wagner,  5  Lea,  564. 

5.  SAME.  Call  "meandering  said  bluff  eastwardly,  crossing  Lit- 
tle Laiirel,"  does  not  make  the  entry  special. 

The  call  in  an  entry  "meandering  said  bluff  eastwardly,  crossing 
Little  Laurel,"  is  not  such  as  to  make  the  entry  special;  for 
it  does  not  show  that  the  line  crosses  Little  Laurel  where 
it  pours  over  the  bluff,  and  cannot  refer  to  any  particular  point 
or  spot  of  land;  nor  can  it  be  gathered  from  such  call  alone  that 
the  creek  in  fact  flows  over  the  bluff.    (Post,  pp.  703-705.) 

6.  SAME.  Any  presumption  that  preceding  entry  called  for  Is 
special  will  not  be  Indulged  In,  where  proof  shows  It  not  to  be 
speclai. 

Where  an  entry  calls  for  a  certain  corner  of  a  preceding  entry 
as  its  beginning  point,  any  presumption  that  the  preceding 
entry  is  a  well-known  tract  of  land,  with  the  result  of  making 
the  entry  containing  such  call  special,  can  no  longer  be  in- 
dulged in,  where  it  is  shown  in  proof  that  all  the  entries  were 
part  of  a  checkerboard  system,  and  that  the  initial  entry  was 
not  special.     (Post,  pp.  705,  706.) 

Case  cited,  distinguished,  and  approved:  Coal  Co.  v.  Scott,  121 
Tenn.,  88. 

Cases  cited:  Barnet  v.  Russel,  2  Ov.,  10;  Simms  v.  Dickson, 
Cooke,  137;  Kendrick  v.  Dallum,  Cooke,  220;  Graham  v.  I>udley, 
Cooke,  353;  Talbot' v.  McOavock,  1  Yerg.,  262;  Berry  v.  Wagner, 
5  Lea,  .364. 

7.  SAME.  Entry  containing  no  locative  call  cannot  be  made 
speclai  by  survey. 

An  entry,  containing  no  locative  call  that  will  make  It  special, 
cannot  be  made  special  by  a  survey.     {Poost,  pp.  706-710.) 
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Cases  cited  and  approred:  Reld  y.  Dodson,  1  Tenn.,  408;  Reld 
y.  Buford,  1  Tenn.,  415  Smith  y.  Bnchannon,  2  Tenn.,  305; 
White  y.  Crocket,  3  Hay.,  183;  Wincheater  y.  Gleayea,  3  Hay.. 
213;  Troasdale  y.  Campbell,  5  Hay.,  101;  Terrell  y.  Murray,  2 
Terg.,  384;  Trousdale  y.  Campbell,  3  Terg.,  1€0;  Donegan  y. 
Taylor,  6  Humph.,  601. 

Oases  cited,  distinguished,  and  approyed:  Dayidson  y.  Shelton, 
1  Oyert,  74;  Davidson  y.  Shelton,  2  Qy^t,  2;  White  y.  Crocket, 
8  Hay.,  185;  Talbot  y.  McOayock,  1  Terg.,  271;  Brummett  y. 
Scott,  4  Heisk.,  325;  Berry  y.  Wagner,  5  Lea*  564;  Henegar 
y.  Matthews,  88  Tenn.,  133. 

8.  SAME.  Elder  grant  cannot  be  defeated  by  younger  grant,  ex- 
cept where  it  was  based  upon  an  older  special  entry. 

The  State's  older  grant  cannot  be  defeated  by  its  younger  grant 
of  the  same  land,  in  whole  or  in  part,  upon  extrinsic  eyidence, 
except  by  showing  an  older  special  entry  upon  which  the 
younger  grant  was  based.     {Postt  pp.  710-712.) 

Acts  cited  and  construed:  Acts  1784,  1786,  1789,  and  1806,  cfa. 
1,  sees.  7  and  10,  for  remoyal  of  land  warrants. 

Oases  cited  and  approyed:  Seyier  y.  Hill,  2  Tenn.,  23;  Polk  y. 
Hill,  2  Tenn.,  163;  Anderson  y.  Cannon,  Cooke,  27;  Ddnegan  y. 
Taylor,  6  Humph.,  501;  Thomas  y.  Tankersley,  5  Cold.,  165. 

9.  SAME.  State's  earlier  grant  based  on  later  entry  prevails  over 
Its  later  grant  not  based  on  an  earlier  special  entry,  though 
the  latest  enterer  knew  what  land  was  intended  to  be  located 
by  the  earlier  entry. 

The  State's  earlier  grant  on  the  later  of  the  two  entries  will  pre- 
yail  oyer  a  later  grant  on  the  earlier  entry  of  thd  same  land, 
where  the  earlier  entry  was  not  special,  though  the  second 
enterer  was  chargeable  with  personal  knowledge  of  what  land 
was  intended  to  be  covered  and  located  by  the  earlier  entry,  by 
reason  of  the  fact  that  the  same  person  acted  as  agent  for  the 
respective  enterers  in  locating  both  entries;  for  personal  no- 
tice is  not  such  as  the  law  prescribes,  and  the  secret  and  un- 
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expreseed  intention  of  the  locator,  or  enterer»  cannot  indicate 
to  subsequent  locators,  or  eaterers,  tbe  land  meant  to  be  ap- 
propriated, so  as  to  affect  their  conscience  with  unfairness, 
should  they  attempt  to  appropriate  the  same  land  which  the 
other  contemplated.     {Post,  pp.  712-718.) 

Cases  cited  and  approved:  Reid  v.  Dodson,  1  Tenn.,  408;  Reid 
V.  Buford,  1  Tenn.,  418;  Winchester,  v.  Gleaves,  8  Hay.,  218; 
Craig  V.  Polk,  3  Yerg.,  249. 

Case  cited  and  overruled:  Coal  Co.  v.  Scott,  121  Tenn.,  88. 


FROM  GRUNDY. 


Appeal  from  the  Chancery  Court  of  Grundy  County. — 
T.  M.  McCoNNELL,  Chancellor. 

•  Chas.  C.  Mooee  and  L.  V.  Woodlbe,  for  complainant 

Pearson  &  Bennett  and  Smith  &  Cabswell,  for  de- 
fendants. 


Mr.  Justice  Lansdbn  delivered  the  opinion  of  the 
Court. 

This  is  an  action  of  ejectment,  involving  four  sep- 
arate tracts  of  land.  The  complainant  has  the  oldest 
entry  and  the  youngest  grant.  The  defendants  intro- 
duce the  oldest  grants,  to  which  they  claim  title.  The 
complainant  claipis  title  to  grant  No.  7890,  based  upon 
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entry  No.  4219,  grant  No.  7879,  based  upon  entry  No. 
4265;  grant  No.  7892,  based  upon  entry  No.  4271,  and 
grant  No.  7891,  based  upon  entry  No.  4295,  all  issued 
by  the  State  of  Tennessee  to  Joseph  H.  McEwen.  The 
complainant  has  established  a  proper  deraignment  of 
title  to  each  of  .the  foregoing  grants.  The  grants  relied 
upon  by  the  defendants,  and  to  which  they  have  de- 
raigned  title,  are  Nos.  5987,  5993,  5986,  5090,  5099,  and 
5159,  all  issued  to  Samuel  R.  Barrel  prior  to  the  date 
of  the  grant  under  which  complainant  claims.  The  de- 
fendants have  also  introduced  grants  Nos.  5514,  5520, 
6833,  6836,  and  6837,  issued  to  Francis  A.  Dickens,  and 
grants  Nos.  5237,  5311,  and  5396,  issued  to  Stephen 
Haight,  for  the  purpose  of  showing  the  title  outstanding 
against  comlainant.  The  entries  upon  which  the  com- 
plainant's grants  are  based  are  part  of  a  checkerboard 
system  of  entries  and  grants.  The  initial  entry  of  the 
system  is  as  follows : 

"No.  4042.  Peter  Yates  enters  5,000  acres  of  land  in 
Warren  county,  Tennessee,  on  Cumberland  Mountain, 
on  the  headwaters  of  Collins  river.  Beginning  on  a 
black  oak  standing  on  the  bluff  of  the  right-hand  fork 
of  Collins  river;  thence  meandering  said  bluff  east- 
wardly,  crossing  Little  Laurel;  thence  northwardly; 
thence  westwardly ;  thence  southwardly  to  the  beginning, 
plotting  out  all  prior  claims. 

"October  10, 1835. 

"Petee  Yates,  Locator." 

This  entry  was  surveyed  October  19, 1836,  but  no  grant 
ever  issued  upon  it.    The  survey  was  in  neither  an  oblong 
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nor  a  sqnare  to  the  cardinal  points  of  the  compass,  but 
ran  with  the  meanders  of  the  'left  bluflf  of  the  left-hand 
fork  of  Collins  river"  120  poles,  thence  dne  east  180 
poles,  and  thence  northeast  434  poles  to  a  hickory  form- 
ing the  southeast  corner  of  the  entry.  Upon  this  last 
leg  of  the  description,  Little  Laurel  was  crossed,  but  not 
at  a  point  where  it  flows  over  the  bluflf  of  Collins  river. 
Exhibit  No.  1  to  the  deposition  of  M.  E.  Deakins  is  .a 
map  showing  the  location  of  the  lands  in  controversy, 
and  estimating  upon  this  map,  in  connection  with  the 
original  survey,  the  Little  Laurel  does  not  flow  over  the 
bluflf  of  Collins  river  for  about  400  poles  south  of  the 
southern  line  of  entry  No.  4042  as  originally  surveyed. 

The  next  entry  in  the  checkerboard  system  necessary 
to  be  noticed  is  entry  No.  4216  in  the  name  of  Elias 
Mavo  as  follows: 

"Entry  No.  4216.  Elias  Mayo  enters  5,000  acres  of 
land  in  Warren  county  on  the  waters  of  Collins  river, 
to  begin  near  the  southwest  corner  of  a  5,000-acre  tract 
of  land  entered  in  the  name  af  Peter  Yates,  bearing  date 
10th  of  October,  1835,  and  to  run  south  and  east,  count- 
ing out  all  older  claims  until  the  quantity  is  made. 

"May  16,  1836. 

"John  Stump,  Locator." 

This  entry  was  never  surveyed,  but  was  re-entered 
under  No.  4267  and  surveyed  September  6,  1836.  The 
next  entry  on  the  checkerboard  is  entry  No.  4217  and 
is  as  follows : 

"Entry  No.  4217.  Jesse  J.  Everitt  enters  5,000  acres 
of  land  in  Warren  county  on  the  waters  of  Collins  river. 
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beginning  at  the  west  corner  of  an  entry  made  in  the 
office  this  day  in  the  name  of  Elias  Mayo  and  to  run 
south  and  east,  counting  out  all  older  claims. 

*<May  16, 1836. 

*<JoHN  Stump,  Locator." 

This  entry  was  surveyed  September  6,  1836,  The 
next  entry  is  No.  4219,  as  follows : 

^'Entry  No.  4219.  Samuel  Edmonson  enters  5,0QO 
acres  of  land  in  Warren  county  on  the  waters  of  Collins 
river,  to  begin  on  the  southeast  comer  of  a  tract  of 
land  this  day  entered  in  the  namQ  of.  Jesse  J.  Ereritt 
of  5,000  acres  of  land,  and  to  run  east  and  south,  count- 
ing out  all  older  claims. 

'^May  16, 1836, 

"John  Stump,  Locator." 

The  next  entry  is  No.  4265,  surveyed  August  31,  1836, 
and  is  as  follows: 

"Entry  No.  4265.  Joseph  McEwen  enters  5,000  acres 
in  Warren  county,  Tennessee,  on  the  headwaters  of 
Collins  river,  to  begin  at  the  south w^est  corner  of  a  tract 
of  land  entered  in  this  office  in  the  name  of  Samuel 
Edmonson,  and  to  run  south  and  east,  counting  out 
older  and  legal  claims  until  the  quantity  is  made. 

"August  20,  1836. 

"Joseph  McEwsln,  Locator." 

The  next  entry  is  No.  4271,  surveyed  September  6, 
1836,  and  is  as  follows : 

"Entry  No.  4271.  Church  Lanier  enter*  5,000  acres 
of  land  in  Warren  county,  Tennessee,  on  the  headwaters 
pf  Collins  river,  beginning  at  the  southwest  comer  of  a 


17  Gates]        DECEMBEK  TERM,  1911.  701 

McBwen  ▼.  Coal  ft  Land  Co. 

5,000-acre  survey  in  the  name  of  Samuel  Edmonson^  to 
run  west  and  south  for  complements,  counting  out  all 
older  claims  until  the  quantity  is  made. 

"September  5,  1836. 

"Joseph  McEwrn,  Locator." 

The  next  entry  is  No.  4269,  surveyed  September  6, 
1836,  and.  is  as  follows : 

"Entry  No.  4269.  Greenwood  Payne  enters  5,000 
acres  of  land  in  Warren  county,  Tennessee,  on  the  waters 
of  Collins  river,  beginning  at  a  double  white  oak,  the 
northwest  corner  of  Oeorge  Cagle's  5,000-acre  surrey, 
running  north  and  east,  counting  out  all  older  claims 
until  the  quantity  is  made. 

"Joseph  McEwen,  Locator." 

Entry  No.  4268,  surveyed  September  6,  1836,  is  as 
follows : 

"Entry  No.  4268.  George  Cagle  enters  5,000  acres  of 
land  in  Warren  county,  Tennessee,  on  the  waters  of  Col- 
lins river,  beginning  at  a  black  gum,  the  southwest  cor- 
ner of  Church  Lanier  5,000-acre  tract,  and  running  west 
and  north,  excluding  all  prior  claims. 

"September  1,  1888. 

"Joseph  McEwein,  Locator." 

The  projwsitions  relied  upon  by  complainant's  coun- 
sel to  establish  the  specialty  of  the  older  entries  so  as  to 
enable  the  younger  grants  to  overreach  the  older  grants 
shown  in  evidence  are:  (1)  That  they  form  a  part  of 
a  checkerboard  system  of  entries  running  back  to  an 
initial  special  entry;  (2)  that  each  calls  to  begin  upon 
a  corner  of  a  well-known  tract  of  land;  (3)  that  the  four 
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entries  upon  which  the  complainant's  grants  are  based 
were  located  by  the  same  person  who  located  the  entries 
upon  which  the  Barrell  grants  are  based,  and  that  this 
locator,  in  making  the  entries  for  the  Barrell  grants, 
had  knowledge  of  the  location  of  the  previous  entries 
he  had  made  for  the  McEwen  grants,  and,  as  he  was 
the  agent  of  Barrell  in  this  matter,  his  knowledge  would 
be  imputed  by  the  law  to  Barrell  and  all  subsequent 
grantees  in  the  Barrell  chain  of  title,  thereliy  mnkmg 
the  McEwen  entries  special  as  to  them, 

1.  What  is  commonly  known  as  a  checkerboard 
system  of  entries  has  been  held  valid  by  this  court,  so 
that  the  entry  most  remote  from  the  initial  entry  of  ttie 
system  is  said,  by  referring  to  the  intermediate  entries, 
to  incorporate  upon  its  face,  as  a  matter  of  law,  the 
locativB  call  contained  in  the  initial  entry;  and  if  the 
system  is  properly  located,  so  that  the  various  entries 
join  each  other  as  the  entries  direct  under  the  law,  each 
entry  of  the  system  is  special.  Coal  Company  v.  Scott, 
121  Tenn.,  88,  114  S.  W.,  930;  Bleidom  v.  Pilot  Mounr 
tain  C.  &  M.  Company,  89  Tenn.,  186, 15  S.  W.,  737. 

If  the  only  locative  call  of  the  intermediate  and  final 
entries  in  the  checkerboard  is  a  reference  to  some  other 
entry  of  the  system,  each  must  finally  depend  upon 
the  initial  entry  for  specialty.  It  is  manifest  that  the 
validity  of  such  a  checkerboard  system  must  depend 
upon  the  specialty  of  the  initial  entry.  Entries  in  the 
checkerboard,  other  than  the  initial  one,  which  contain 
110  locative  call,  except  a  call  tQ  adjoin  others  of  the 
system,  are  mere  geometrical  points  and  lines,  and  exist 
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only  in  thought  In  their  very  nature,  their  location 
-will  depend  upon  the  location  of  the  initial  entry,  and, 
if  it  is  vague,  and  therefore  void,  all  of  the  entries  of 
the  system  depending  upon  it  are  likewise  void. 

It  therefore  becomes  necessary  to  determine  whether 
the  initial  entry  of  this  system  in  the  name  of  Peter 
Yates  is  a  special  one.  An  entry,  to  be  special,  muBt 
in  some  part  of  it  contain  a  reference  to  some  thing  or 
natural  mark  from  which>  either  singly  or  together,  the 
land  can  be  ascertained  with  reasonable  industry  by 
those  acquainted  in  its  neighborhood. .  It  must  be  special 
in  its  description,  and,  if  it  is  defective  in  this  respect, 
it  cannot  be  aided  by  extrinsic  proof.  Barnet  v.  Rusael, 
2  Tenn.,  20;  Barnes  v.  Sellars,  2  Sneed,  33;  Berry  v. 
Wagner.y  5  Lea,  564. 

The  call  in  the  entry  under  consideration  which,  it  is 
claimed,  points  out  the  locality  intended  to  be  appro- 
priated by  it  is  "meandering  said  bluff  eastwardly  cross- 
ing Little  Laurel,"  It  is  argued  that  this  call  shows 
that  the  entry  should  cross  Little  Laurel  where  it  pours 
over  the  bluff  of  the  right-hand  fork  of  Collins  river, 
and  it  would  therefore  include  a  particular  point  of  the 
Little  Laurel  and  thub  locate  the  land.  This  conclusion, 
however,  is  predicated  upon  a  felse  premise.  The  entry 
does  not  say  that  the  survey  Should  cross  Little  Laurel 
where  it  pours  ovier  the  bluff  of  the  west  fork  of  Collins 
river.  Little  Laurel  is  a  stream  some  six  or  seven  miles 
long  flowing  through  the  Yates  entry  in  a  southerly  di- 
rection, and  pours  over  a  bluff  some  400  poles  south  of 
the  southern  boundary  line  of  the  entry  according  to  the 
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survey  claimed  by  complainant.  It  is  thus  shown  that 
the  official  surveyor  did. not  understand  the  entry  to  have 
the  meaning  now  ascribed  to  it.  The  survey  of  the  other 
entries  in  the  system,  as  shown  by  the  map,  Exhibit  1, 
supra,  likewise  shows  that  no  one  claiming  an  interest  in 
this  checkerboard  system  understood  that  the  Yates 
entry  was  to  cross  Little  Laurel  upon  its  south  line  where 
it  pours  over  the  bluflf.  So,  if  this  entry  be  treated  as 
sufficiently  special  to  admit  of  extrinsic  evidence  of  the 
location  of  the  objects  called  for,  it  is  seen  that 'the  call 
for  Little  Laurel  cannot  refer  to  any  particular  point 
or  spot  of  land.  This  call  of  the  entry  does  not  direct 
that  Little  Laurel  be  crossed  where  it  flows  over  the 
bluflf,  nor,  indeed,  can  it  be  gathered  from  it  alone  that 
the  creek  in  'fact  flows  over  the  bluflf.  We  are  therefore 
of  opinion  that  the  Yates  entry  is  not  si)ecial.  From 
what  has  been  said  heretofore,  it  must  follow  that  the 
subsequent  entries  of  the  system,  having  no  call  for 
location  other  than  such  as  must  finally  depend  upon 
the  Yates  entry  for  specialty,  must  fall  with  it. 

2.  (a)  The  second  insistence  of  complainant  is  that 
each  of  the  foregoing  entries  calls  to  begin  upon  a  comer 
of  a  well-known  tract  of  land,  and  for  that  reason  they 
are  special.  It  is  first  said  that  the  court  will  presume 
that  the  preceding  entry  called  for  in  each  one  of  the 
system  was  a  well-known  tract  of  land  at  the  date  of 
the  entry ;  and,  second,  if  that  is  not  sound,  the  Everitt 
entry  was  surveyed  before  the  issuance  of  the  older 
grants,  and  it  became  possessed  of  the  necessary  element 
of  notoriety  by  virtue  of  the  survey.    H)ence,  it  is  said, 
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the  Edmonson  entry  is  special,  because  it  calls  for  the 
Everitt,  and  the  other  three  entries  in  controversy,  call- 
ing for  the  Edmonson  and  the  Everitt,  are  also  special. 
In  support  of  this  contention,  we  are  cited  to  Talbot  v. 
McOavock,  1  Yerg.,  262;  Simms  v.  Dickson,  Cooke,  137, 
Fed.  Cas.,  No.  12869;  Barnet  v.  Russel,  2  Overt.,  10; 
Kendrick  v.  Dallum,  Cooke,  220;  Graham  v.  Dudley, 
Cooke,  353,  Fed.  Gas  ,  No.  5665;  Berry  v.  Wagner,  5  Lea, 
564;  Coal  Co.  \.  Scott,  121  Tenn.,  88,  114  S.  W.,  930. 

The  well-known  tract  of  land  referred  to  in  the  Ed- 
mondson  entry  is  the  Everitt  entry,  which  refers  to  the 
Ellas  Mayo,  which  in  turn  refers  to  the  Peter  Yates. 
All  of  these  entries,  except  the  Yates,  were  made  on  the 
8ame  day,  and  each  refers  back  to  the  objects  called  for 
in  the  Yates  for  location.  Having  determined  that  the 
Yates  entry  is  void  for  vagueness,  it  conclusively  follows 
that  there  is  no  means  of  locating  either  of  the  entries 
dependent  upon  it,  and  it  is  thus  impossible  for  either 
entry  to  have  called  to  begin  upon  a  well-known  tract 
of  land  upon  the  day  of  its  date. 

There  is  no  basis  for  the  indulgence  of  a  presumption 
establishing  the  notoriety  of  the  entries  involved  in  this 
case.  The  entries  themselves  are  in  proof,  and  the  ob- 
jects relied  upon  to  establish  their  specialty  are  shown 
in  the  evidence.  When  it  is  shown  that  the  initial  entry 
is  not  special,  this  proves  as  a  matter  of  substantive 
evidence  that  no  one  of  the  series  is,  or  could  be,  well 
known  in  the  neighborhood  by  virtue  only  of  the  call 
to  adjoin  each  other.    The  indefiniteness  of  all  the  entries 
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in  the  checkerboard  is  afflnnatively  established,  and,  if 
it  be  conceded  that,  in  the  absence  of  proof,  the  law  would 
presume  the  entry  called  for  notorious  in  the  neighbor- 
liood,  this  presumption  is  rebutted  and  overcome. 

The  same  was  true  of  the  facts  of  Coal  Company  v. 
Scatty  supra,  in  so  far  as  a  presumption  of  law  was  in- 
dulged in  fsLVOT  of  the  notoriety  of  the  entry  there 
discussed.  That  entry  was  one  of  a  checkerboard  sys- 
tem, the  initial  entry  of  which  was  special  upon  its  face, 
and  the  entire  checkerboard  was  properly  surveyed  upon 
the  ground.  The  entries  were  introduced  in  evidence 
and  are  copied  in  the  opinion  of  the  court,  and  they 
(establish  as  a  matter  of  affirmative  proof  that  the  south- 
(»ast  corner  of  entry  No.  775  was  either  well  known,  or 
could  have  been  ascertained  by  reasonable  industry  upon 
the  part  of  any  one  acquainted  in  the  neighborhood. 
Therefore  there  was  no  occasion  to  indulge  a  presump- 
tion of  law  in  favor  of  the  notoriety  of  this  comer,  and 
what  was  said  upon  that  point  was  obiter. 

(b)  The  definition  of  a  special  entry  giv^en  in  all  of 
our  cases,  the  substance  of  which  has  been  stated  herein- 
before, excludes  the  idea  that  an  entry  can  acquire  spe- 
cialty by  virtue  of  a  survey.  One  of  the  chief  objects 
of  the  law  in  requiring  an  entry  to  be  special  is  to  enable 
Ihe  surveyor  to  properly  survey  it  out.  The  other,  and 
the  only  other,  object  of  specialty  in  entries  is  to  notify 
subsequent  enterers  of  the  locality  appropriated  by  the 
first  entry.  It  would  be  an  anomaly  to  say  that  the 
entry  must  be  sufficiently  special  to  enable  the  surveyor 
to  silrvey  it  out,  and  at  the  same  time  to  say  that,  hot- 
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withstanding  the  entry  is  so  vague  that  the  surveyor  can- 
not properly  locate  it,  yet  if  he  disregard  his  duty,  and 
assume  to  lay  it  down  upon  a  particular  spot  in  viola- 
tion of  the  law,  his  unauthorized  and  illegal  act  imparts 
validity  to  the  entry  which  was  otherwise  void.  The 
object  or  thing  relied  upon  for  specialty  must  be  desig- 
nated upon  the  face  of  the  entry.  If  it  were  not  so,  the 
surveyor  could  not  get  his  directions  for  surveying  the 
entry  from  the  entry.  Subsequent  enterers  must  be 
notified  of  the  location  of  the  first  entry  by  the  objects 
called  for  in  it  Th(i  survey,  standing  alone,  does  not 
show  that  the  entry  calls  for  a  well-known  tract  of  land ; 
nor  can  it  impart  notice,  in  law  or  in  fact,  of  the  location 
of  the  entry.  If  this  were  not  true,  there  could  be  no 
such  thing  as  a  vague  entry  after  survey,  and  titles  would 
originate,  not  with  the  entry,  or  grant,  in  case  the  entry 
is  not  si)ecial,  but  with  the  survey. 

In  Reid  v.  Dodson,  1  Tenn.,  408,  Jjidge  Overton  uses 
this  language : 

"It  is  left  for  the  court  to  collect  the  general  view  the 
legislature  had  in  requiring  an  entry.  Now,  it  seems 
to  me  that  the  intention  of  the  legislature  was  to  ap- 
prise the  surveyor  and  others  where  the  land  lay,  so 
as  to  enable  the  surveyor  to  survey  and  others  to  make 
entries.  All  the  acts  of  the  legislature  respecting  the 
jippropriation  of  vacant  lands  contemplate  the  idea  that, 
as  the  surveyor  was  directed  to  survey  the  oldest  entry 
first,  the  governor  would  issue  a  grant  upon  the  first 
survey  before  a  younger  one.  .  .  .  The  idea  of  the 
law  is  that  the  surveyor  shall  survey  all  entries,  without 
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calling  on  the  enterers  to  show  their  claims.  ...  It 
thence  results  that  the  entry  shall  be  special  to  enable 
the  surveyor  to  know  where  to  survey  it;  and,  if  others 
have  or  wish  to  make  entries,  it  ought  to  have  such  rea- 
sonable specialty  as  would  enable  them  to  steer  clear 
of  it;  and  to  call  on  the  surveyor  to  run  it  out  first,  so 
as  to  be  able  to  avoid  it.  If  it  has  not  these  specialties, 
it  is  as  no  entry  at  all,  and  no  subsequent  enterer  ought 
in  equity  to  be  affected  by  it." 

In  the  same  case  Judge  Humphreys,  concurring  with 
Judge  Overton,  speaking  to  the  same  point,  said : 

"Whether  an  entry  be  special  or  not  must  depend 
upon  the  entry  itself,  and  cannot  be  made  better  or 
worse  by  parol  proof  of  what  the  enterer  intended.  It 
is  a  matter  of  law,  and  not  of  evidence.  The  ground  of 
all  proof  respecting  the  calls  of  an  entry  must  be  laid 
in  the  entry.  The  entry  must  show  the  place  called  for, 
and  parol  or  other  proof  will  be  received  to  show  that 
the  place  in  its  situation,  name,  etc.,  agrees  with  the  calls 
of  the  entry ;  but,  where  an  entry  is  vague  and  uncertain, 
proof  cannot  make  it  good." 

The  same  doctrine  was  announced  in  Reid  v.  Buford, 
1  Tenn.,  415,  and  Winchester  v.  Olcavcs,  3  Hayw.,  213. 

The  first  enterer  acquires  his  equitable  title  t>y  virtue 
of  his  entry.  A  vague  entry  is  void,  and  is  as  if  no  entry 
had  been  made.  A  grant  can  relate  only  to  an  equitable 
title  conferred  upon  the  enterer  by  virtue  of  a  special 
entry.  The  entry  is  as  much  a  record  as  the  grant,  and, 
when  special,  is  the  first  link  in  the  paper  title.  But, 
as  stated,  a  vague  entry  is  void,  and  it  is  perfectly  mani- 
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fest  that  the  mere  act  of  the  surveyor  in  making  an 
unauthorized  survey  of  a  void  entry  cannot  make  a  valid 
contract  between  the  enterer  and  the  State  out  of  that 
which  the  law  has  declared  of  no  effect. 

There  is  nothing  in  White  v.  Crochet^  3  Hayw.,  185; 
Davidson  v.  Shelton^  1  Overt.,  74  (also  reported  in  2 
Overt.,  2) ;  Talbot  v.  McOavock^  1  Yerg.,  271;  Brummctt 
V.  Scott y  4  Heisk.,  325 ;  Berry  v.  Wagner,  5  Lea,  564,  and 
Henegar  v.  Matthews,  88  Tenn.,  133,  14  S.  W.,  554,  con- 
trary to  the  view  expressed  in  the  cases  last  cited  above 
and  herein.  All  of  them,  which  bear  upon  the  subject, 
are  in  entire  accord.  Winchester  v.  Gleaves  and  Hene- 
gar V.  Matthews  belong  to  another  class  of  authority, 
and  do  not  support  the  proposition  that  the  survey  of  a 
vague  entry  before  the  issuance  of  the  first  grant  ren- 
ders the  state's  first  grant  void.  The  surveys  and  plats 
referred  to  in  those  cases  are  not  the  surveys  of  the 
county  surveyor  relied  upon  by  complainant  in  this  case. 
Henegar  v.  Matthews  involved  land  in  the  Hiwassee  dis- 
trict which  had  been  sectionized  by  the  act  of  1819,  re- 
quiring that  a  base  line  be  laid  down  connecting  two 
designated  points.  This  was  a  survey  directed  by  public 
law,  intended  to  serve  the  purposes  of  the  public,  and 
was  properly  held  to  be  such  a  record  and  such  a  public 
act  that  a  call  in  an  entry  connecting  with  this  base 
line  was  suflScient  to  make  the  entry  prima  facie  special. 
To  the  same  effect  is  Winchester  v.  Gleaves,  But  that 
an  elder  survey  of  the  elder  entry  establishes  priority 
in  favor  of  the  younger  grant  has  never  been  held.  White 
V.   Crocket,  3   Hayw.,  183;  Trousdale  v.   Campbell,  5 


710  TENNESSEE  REPORTS.       [125  Tciin. 

McEwen  v.  Coal  &  Land  Co. 

Hayw.,  101;  Terrell  v.  Murray ,  2  Yerg.,  384;  Trousdale 
V.  Campbell,  3  Yerg.,  160;  Donegan  v.  Taylor,  6  Humph.. 
501. 

In  many  of  the  cases,  the  survey  is  referred  to  as  a  sur- 
rey of  the  entry;  but  as  a  matter  of  law  and  of  constant 
practice  the  survey  was  for  the  grant.  It  was  never 
intended  that  the  suiTey  could  affect  the  status  of  the 
entry  in  any  degree.  It  need  not  be  surveyed  at  all. 
Smith  V.  Buchannon,  2  Tenn.,  305.  But  usually  the  de- 
scription employed  in  the  entry  was  general,  calling  for 
well-known  objects,  natural  and  artificial,  so  as  to  desig- 
nate the  locality  intended  to  be  appropriated  without 
si)ecific  reference  to  its  boundaries.  And  in  such  case, 
before  the  grant  could  issue,  it  was  necessary  that  the 
general  locality  indicated  by  the  entry  should  be  specific- 
ally described,  so  as  to  definitely  fix  the  boundaries  of 
the  grant.  But  the  first  grant  cannot  be  defeated  by 
extrinsic  testimony,  except  by  showing  that  the  younger 
grant  was  based  upon  an  older  special  entry.  Sevier  v. 
Hill,  2  Tenn.,  23;  Polk  v.  Hill,  2  Tenn.,  163,  note. 

By  the  acts  of  1784,  1786,  and  178»,  the  legislature 
of  North  Carolina  provided  that  the  second  enterer  might 
have  his  warrant  removed  from  the  tract  first  entered 
and  have  it  surveyed  upon  any  vacant  land  he  might 
be  able  to  find  and  obtain  a  grant  for  the  land  surveyed. 
Nothing  was  said  in  these  statutes  about  entering  the 
land  to  which  the  warrant  had  been  removed,  and  no 
provision  was  made  for  a  second  entry,  except,  perhaps, 
as  related  to  military  warrants.  But  by  Acts  1806,  ch. 
i,  sees.  7, 10,  removed  warrants  were  placed  on  the  same 
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footing  as  other  warrants.  White  v.  Crocket,  3  Hayw., 
183.  In  actual  practice  under  those  statutes,  it  hap- 
pened that  second  enterers  would  remove  their  warrants 
to  the  same  tracts  of  land,  and  the  question  soon  arose 
as  to  the  relation  between  the  grant  and  the  first  survey. 
It  was  determined  in  Anderson  v.  Cannon^  Cooke,  27, 
in  1811,  and  the  question  decided  there  has  been  regarded 
as  finally  settled.    The  court  said : 

"Suppose  two  individuals  to  have  removed  warrants, 
and  each  in  search  of  land  out  of  which  to  have  them 
satisfied.  C.  owns  one  warrant,  and  D.  the  other.  C.'s 
is  surveyed  on  the  1st  day  of  June,  1794,  D.'s  on  the  1st 
day  of  July  following.  D.  obtains  his  grant  the  1st  day 
of  October  in  the  same  year,  and  C.  obtains  his  the  15th 
day  of  the  same  month.  Both  these  surveys  and 
grants  are  for  the  same  piece  of  land.  .  A  contest  arises 
between  them,  and  how  have  the  courts  determined? 
Uniformly  in  favor  of  D.,  the  first  grantee.  Why?  Be- 
cause the  survey  is  not  made  a  matter  of  record,  and  the 
reasons  which  would  favor  a  first  entry  do  not  extend 
in  favor  of  the  first  survey.  In  the  case  of  grants  on 
removed  warrants,  the  first  grantee  has  been  considered 
by  the  laws  of  North  Carolina  as  having  the  title.  Still 
I  admit  some  judges  have  even  doubted  this.  In  the  case 
of  Shelby  and  Shannon,  on  a  motion  for  a  new  trial, 
one  judge  of  the  late  superior  court  went  upon  the  ground 
of  priority  of  survey  in  giving  his  opinion.  Afterwards, 
upon  the  second  trial,  when  former  determinations  upon 
that  point  were  brought  to  view,  he  changed  his  opinion." 
Thomas  v.  Tankersly,  5  Cold.,  165. 
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In  Donegan  v.  Taylor,  6  Humph.,  501,  the  direct  qnes- 
tion  here  involved  was  presented  for  determination,  and 
Judge  Reese,  speaking  for  the  court,  said: 

"The  grant  of  neither  party  was  founded  directly  on 
an  entry,  but  in  each  case  upon  surveys  made  by  virtue 
of  removed  warrants.  The  survey  of  the  younger  grant 
v/as  first  made,  and  it  is  urged  that  the  grant  and 
survey  relate  to  each  other  and  constitute  one  title  only. 
If  this  be  not  so,  the  lessor  of  the  plaintiff  was  entitled 
to  succeed  in  the  trial  below,  by  operation  of  his  elder 
grant.  The  only  relation  established  in  North  Carolina 
and  Tennessee  between  a  grant  and  any  initiatory  act  of 
appropriation^  which  has  been  held  to  overreach  the 
elder  grant  and  confer  better  title,  is  the  relation  between 
the  younger  grant  and  the  elder  legal  entry.  Such  effect, 
from  the  beginning  of  our  land  system  to  the  present 
moment,  has  never  in  any  case  been  conceded  by  our 
courts  to  the  elder  survey.  No  such  case  can  be  found 
in  all  the  volumes  of  Overton,  Cooke,  Haywood,  and 
Peck,  during  which  period  our  courts  were  filled  with 
investigation  of  land  titles  in  every  part  of  the  State, 
and  during  which  our  peculiar  land  system  was  matured 
and  authoritatively  settled.  On  the  contrary,  it  has  been 
expressly  held  that  the  relation  contended  for  between 
the  grant  and  survey,  and  the  effect  claimed  for  it,  do 
not  exist." 

3.  It  appears  from  the  record  that  a  large  number 
of  grants  of  5,000  acres  each  were  issued  to  Samuel  B. 
Barren  after  the  date  of  the  McEwen  checkerboard  sys- 
tem and  that  these  grants  were  procured  substantially 
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in  this  way :  Felix  Grundy  and  John  and  P.  H.  Stump 
entered  into  a  series  of  contracts  by  which  the  Stumps 
undertook  to  locate,  enter,  and  procure  grants  of  land 
for  the  consideration  of  one  cent  per  acre,  together  with 
an  interest  in  the  proceeds  of  the  lands  when  sold. 
Samuel  B.  Barrell,  of  Boston,  was  also  interested, 
through  Grundy,  in  the  sale  of  the  lands  that  the  Stumps 
might  locate,  and  to  facilitate  the  sale  it  was  agreed  that 
the  grants  should  issue  in  the  name  of  Barrell.  All  of 
the  lands  claimed  by  the  complainants  in  this  case  are 
covered  by  grants  to  Barrell  which  are  older  in  date 
than  the  grants  to  McEwen,  but,  as  heretofore  stated, 
are  based  upon  younger  entries.  The  Everitt  entry.  No. 
4217,  was  located  by  John  Stump,  and  grant  No.  5194, 
based  thereon,  issued  to  Samuel  B.  Barrell.  Stump  also 
located  the  Edmondson  entry,  which  calls  for  the  Everitt 
entry.  All  of  the  other  entries  involved  in  this  litiga- 
tion call  for  the  Edmondson,  either  directly,  or  through 
each  other,  so  that  the  location  of  the  Everitt  entry 
will  not  only  locate  the  Edmondson,  but  the  remaining 
three  entries  involved  herein.  It  is  said  by  complainant 
that  the  Edmondson  entry.  No.  4265,  must  be  special 
in  so  far  as  defendants  are  concerned,  because  Stump 
was  the  agent  of  Barrell,  and  located  the  Everitt  entry, 
and  also  as  the  agent  of  McEwen  located  the  Edmondson 
entry.  Therefore  Barrell,  and  all  those  claiming  under 
him,  must  have  had  notice  of  the  location  of  the  Edmond- 
son entry,  because  of  the  knowledge  of  his  agent.  Stump, 
who  located  both  it  and  the  Everitt  entry.  In  support  of 
this  contention  counsel  cite  Goal  Co,  v.  Scott,  supra. 
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In  that  case  J.  A.  Layne  located  the  Dibrell  entry,  783, 
and  also  the  Hatfield  entry.  No.  2315,  and  the  court  held 
that,  Layne  being  the  agent  of  Hatfield,  his  knowledge 
would  be  the  knowledge  of  Hatfield,  and  that  Hatfield 
could  not  complain,  nor  those  claiming  under  him,  that 
he  had  no  knowledge  of  No.  783.  So  it  is  concluded 
that  Stump,  having  located  both  the  Everitt  and  Ed- 
mondson  entries,  as  agent  of  Barrell,  could  not  be  heard 
to  say  that  he  did  not  know  of  the  location  of  the  Ed- 
mondson  entry  when  he  procured  grants  to  issue  includ- 
ing the  lands  appropriated  by  it. 

The  defendants  reply  to  this  that  the  Everitt  entry 
^^•as  not  properly  surveyed,  and  that  Stump  could  not 
be  charged  with  knowledge  that  the  surveyor  would 
mislocate  the  Everitt  entry,  and  therefore,  when  Barrell 
procured  his  grants  to  issue,  he  did  so  upon  the  assump- 
tion that  the  checkerboard  system  of  McEwen  would 
be  surveyed  in  conformity  to  its  calls.  Howevier,  this 
does  not  meet  the  issue.  The  Everitt  entry  was  not  only 
located  by  Stump,  the  agent  of  Barrell,  but  the  land 
embraced  within  it  was  granted  to  Barrell  by  grant  No. 
5194.  All  of  the  entries  and  grants  claimed  by  the  com- 
plainants depend  for  location  upon  the  Everitt;  and, 
if  the  case  of  Goal  Co.  v.  SScott,  supra,  is  to  be  adhered 
to,  the  defendants  cannot  dispute  the  existence  and 
location  of  the  entries  of  complainant  dependent  upon 
the  Everitt  entry,  because  Stump,  the  agent  of  Barrell, 
must  have  known  of  the  attempted  location  of  the  Everitt 
entry  before  the  issuance  of  grant  No.  5194  thereon. 
The   contract   between    Stump    and   Grundy   required 
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Stump,  not  only  to  make  the  locations  and  see  that  the 
entries  were  properly  made,  but  also  to  procure  the 
issuance  of  grants  in  the  name  of  Barrell. 

It  cannot  be  said  that  the  vesting  of  a  legal  title  will 
be  arrested  because  the  one  about  to  receive  it  may  have 
personal  knowledge  of  facts  which  do  not  appear  in  the 
written  evidence  of  the  title.  Personal  knowledge  of  a 
subsequent  enterer  of  facts  which  do  not  appear  in  the 
face  of  the  first  entry  cannot  determine  the  specialty  of 
such  entry. 

This  is  not  a  new  question  in  this  State.  In  Reid  v. 
Dodson,  supra,  Dodson^s  entry  was  located  by  Gen. 
eTames  Robertson  as  the  agent  of  Mabane.  Reid's  entry 
was  dated  December  20,  1783,  and  was:  "Capt.  Jesse 
Reid,  transferred  to  Guilford  Dudley  Reid,  enters  3840 
acres  of  land  lying  on  Little  Harpeth,  beginning  above 
Absalom  Tatum's  line  and  up  said  river  on  both  sides." 
Dodson  had  the  oldest  grant  founded  upon  the  youngest 
entry.  It  was  in  proof  that  Gen.  James  Robertson,  who 
located  the  youngest  entry  so  as  to  interfere  with  Reid's 
entry,  knew  where  Tatum's  claim  lay.  This  knowledge 
upon  the  part  of  Robertson,  who  acted  as  the  agent  of 
Mabane  in  making  the  location  of  the  younger  entry, 
was  urged  upon  the  court  as  sufficient  to  supply  any 
lack  of  notoriety  found  in  the  calls  of  the  first  entry. 
Dickinson  &  Grundy  presented  the  question  for  the 
plaintiff,  and  Beck,  Campbell,  Haywood  &  White  rep- 
resented the  defendant.  Speaking  to  this  point.  Judge 
Overton  said: 
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"But  it  is  urged  that,  if  the  entry  should  be  esteemed 
insufficient,  the  same  end  is  obtained  by  the  notice  which 
the  defendants'  locator  had.  I  entirely  agree  with  the 
argument  of  defendants'  counsel  in  this  respect  that 
the  courts  of  law  have  gone  far  enough  in  permitting 
an  entry  to  impeach  a  grant.  I  might  say,  too  far ;  but  the 
law  is  considered  otherwise.  The  act  has  prescribed 
what  this  notice  shall  be,  an  entry,  and  we  are  not 
authorized  to  admit  a  substitute.  In  equity  in  some 
cases,  and  on  caveats,  it  is  done,  but  even  then  with  great 
care.  The  last  entry  of  the  defendant  supersedes  the 
first;  and  it  must  therefore  be  thrown  out  of  the  case." 

Judge  Campbell  said  upon  the  same  point : 

"The  entry  should  be  special  on  the  face  of  it,  and 
did  not  seem  to  him  that  this  entry  was  so ;  if  the  entry 
is  not  special,  the  oldest  grant  must  prevail.'^ 

Judge  Humphrey  said: 

"Proof  of  notice,  except  from  the  face  of  the  entry, 
cannot  be  received,  in  a  court  of  law.    The  entry,  being 

a  matter  of  record,  can  only  be  resorted  to  on  the  ground 

i 

of  notice." 

The  same  point  was  raised  in  Reid  v.  Buford,  1  Tenn., 
418,  and  the  judges  determined  it  the  same  way.  A 
strong  case  upon  this  point  is  Winchester  v.  Oleavesr, 
supra.  Winchester's  entry  called  to  begin  at  James 
Eobertson's  southwest  corner  on  the  section  line.  Win- 
chester's entry  was  placed  on  the  general  plan  of  the 
township,  and  shown  upon  the  plat  as  beginning  at 
Record's  southwest  corner  in  the  section  line.  The  gen- 
eral plan  showed  precisely  the  spot  claimed  by  Win- 
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Chester  which  his  entry  covered ;  but,  as  stated,  his  entry 
called  for  James  Robertson's  southwest  corner,  whereas 
it  was  plotted  on  the  map  as  beginning  on  Record's 
southwest  corner,  which  was  the  correct  location. 
Gleaves  and  his  locator  both  knew  of  the  mistake  in 
Winchester's  entry  in  calling  for  Robertson's  corner, 
instead  of  Record's  and  they  admitted  in  their  testimony 
that  it  was  because  of  this  mistake  that  Gleaves  made 
his  entry  upon  the  same  place.  It  was  urged  upon  the 
court  that  parol  evidence  of  the  knowledge  of  Gleaves 
of  the  survey  of  Winchester's  entry  as  shown  by  the 
general  plan  should  be  admitted  for  the  purpose  of 
establishing  actual  knowledge  upon  his  part  of  the  cor- 
rect location  of  Winchester's  entry.    The  court  said: 

"Thirdly,  as  to  extrinsic  testimony  to  add  to  or  alter 
an  entry,  this  court  is  clearly  of  opinion  that  no  such 
testimony  ought  to  be  received.  The  secret  and  un- 
expressed intention  of  the  locator  cannot  indicate  to  sub- 
sequent locators  the  land  meant  to  be  appropriated,  so 
as  to  affect  their  conscience  with  unfairness,  should  they 
attempt  to  appropriate  the  same  lands  which  the  other 
contemplated. 

"Fourthly,  personal  notice  is  not  such  as  the  law  pre- 
scribes. It  has  directed  an  entry  for  that  purpose,  which 
is  the  same  thing,  in  effect,  as  to  say.  You  shall  give  a 
notice  in  WTiting.  It  would  introduce  the  danger  to  be 
apprehended  from  parol  proof  of  notice,  and  defeat 
the  main  purpose  of  the  legislature,  if  the  latter  were 
to  be  received  as  sufficient." 
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To  the  same  effect  is  Craig  v.  Polk,  3  Yerg.,  249. 

The  land  system  of  this  State  is  very  complicated  and 
very  artificial.  It  has  been  matured  by  decisions  of  this 
court  construing  the  various  legislative  enactments  upon 
which  it  is  founded,  and  at  this  time  we  are  not  per- 
mitted to  indulge  in  a  course  of  reasoning  of  our  own, 
independent  of  the  rules  established  by  the  early  cases. 
Few  questions  respecting  titles  are  now  res  Integra. 
The  foundation  of  the  structure  has  been  laid,  and  its 
superstructure  built  up  almost  altogether  by  the  cases 
to  be  found  from  1  Tennessee  Reports  down  to  and  in- 
cluding Yerger's  Reports.  This  system,  in  its  particular 
application,  belongs  almost  exclusively  to  the  pa^t,  and 
to  unsettle  it  now,  or  in  the  least  shake  or  disturb  any 
doctrine  affecting  the  titles  to  land,  would  produce  un- 
speakable disaster.  The  holding  in  Coal  Co.  v.  Scott, 
supra,  contrary  to  the  cases  above  cited,  is  not  supported 
by  the  citation  of  any  authority,  and  none  has  been 
found  by  us. 

Other  questions  were  disposed  of  orally.  The  decree 
of  the  chancellor  is  reversed  as  to  all  of  the  defendants 
except  defendant  Pearson,  and  is  affirmed  as  to  him. 
Complainant  will  pay  three-fourths  of  the  costs  of  the 
appeal,  and  defendant  Pearson  one-fourth.  The  case  is 
remanded  for  further  proceedings. 
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ACTS  aTED  AND  CONSTRUED. 

1.  Appeal  in  chancellor's  discretion  is  the  only  mode  of  re- 
view of  interloctory  decrees  preparing  cause  for  final 
hearing.     1903,  ch.  248    120 

2.  Final  decrees  pronounced  and  entered  at  chambers  are  re- 
viewable upon  writ  of  error  as  decrees  of  court  in  regular 
session.     1903,  ch.  248;   1905,  ch.  427  120 

3.  Punishment  must  be  inflicted  upon  each  for  violation  of 
four  mile  law.     1909,  ch.  1   143,  146 

4.  A  manufacturer  of  agricultural  implements  is  not  a 
"dealer"  or  "merchant,"  within  the  meaning  of  our  reve- 
nue and  assessment  laws.  1907,  ch.  602,  sees.  8,  26,  27; 
1909,  ch.  479,  sec.  3 148,  150-  158 

5.  Adverse  possession,  to  be  effective  in  perfecting  title, 
must  be  held  under  a  registered  assurance  of  title.    1895, 

ch.   38    159,    173,  174 

6.  Erroneous  registration  of  grant  or  deed  was  immaterial 
prior  to  statute  requiring  registration  to  maJse  adverse 
possession  effective  to  perfect  title.    1895,  ch.  38 .  159,  173,  174 

7.  Unregistered  but  proven  deed  is  good  between  the  parties 
and  may  be  used  in  support  of  a  defensive  right,  but 
not  in  support  of  an  offensive  right,  when.  1819,  ch.  28, 
sees.  1  and  2;   1895,  ch.  38   159,  178,  179 

8.  Resident  wholesale  liquor  dealer  purchasing  stock  out  of 
State  is  liable  for  privilege  tax  imposed  by  State  stat- 
ute.    1909,  ch.  479   209,  211-  215 

9.  Contested  elections  cannot  be  determined  by  city  council 
without  previously  established  rules  under  statute  con- 

• 

f erring  the   power   under   previously   established   rules. 
1897,  ch.  161,  sees.  8  and  13 235,  242,  243 

10.  City  council  of  Lafollette  is  composed  of  the  alder- 
men, and  mayor  is  not  a  member.     1897,  ch.  461;  1901, 

ch.  460 235,  244 

11.  Original  jurisdiction  of  contested  elections  is  in  the 
circuit  court,  and  only  cumulative  jurisdiction  is  in  the 
city  council,  when.    1897,  ch.  161,  sec.  13 235,  244,  245,  249 

12.  Amendment  of  statutes  as  t-o  method  of  calling  for 
jury,  but  not  so  as  to  extend  the  number  of  jury  cases. 
1875,  ch.  4;    1889,  ch.  220    235,250 
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ACTS  CITED  AND  CONSTRUED— Continued. 

13.  Commissioners  of  elections  cannot  go  behind  tbe  re- 
turns and  recount  the  ballots,  but  must  preserve  the 
ballots  under  seal  for  use  in  a  contest  1907,  ch.  436, 
sees.  15-18 235,  253-  257 

14.  A  city  election  in  an  incorporated  town  in  a  ciyil  district 
containing  a  population  of  twenty-flye  hundred  is  properly 
held  under  the  Dortch  law  (Acts  1890,  ex.  ses.,  ch.  24, 
sec.  2;  Acts  1891,  ch.  225;  Acts  1897,  ch.  17),  and  not 
under  the  uniform  ballot  law  (Acts  1891,  ex.  ses.,  ch.  21; 
Acts  1893,  ch.  101)    235,  246 

15.  Acts  1885,  ch.  66,  haa  been  so  long  treated  as  constitu- 
tional that  it  will  not  be  now  declared  unconstitutional. 
1885,   ch.    66    270,    278-  280 

16.  Penalty  Imposed  upon  telegraph  and  telephone  companies 
for  refusal  to  transmit  messages,  and  upon  telephone 
companies  for  refusal  to  give  applicants  connections, 
does  not  render  statute  unconstitutional.  1885,  ch.  66, 
sees.  10  and  11  270,  277,  278,  280,  281 

17.  Statute  is  not  unconstitutional   for  excessiye  penalties 

where  cumulative  penalties  are  not  recoverable  when 

270,  280.  281 

18.  Statute  against  discrimination  by  telegraph  and  tele- 
phone companies  is  merely  declaratory  of  the  common 
law.     1885,  ch.  66,  sees.  10  and  11   270,  281,  282 

19.  One  telephone  company  is  neither  bound  under  the  com- 
mon law,  nor  under  Acts  1885,  ch.  66,  sees.  10  and  11,  to 
permit  another  telephone  company  to  make  physical  con- 
nection with  its  lines  and  switchboards.  1885,  ch.  66, 
sees.  10  and  11   270,  282,  283,  286,  287 

20.  Lien  of  plaintiff's  attorney  on  plaintiff's  right  of  action 
is  confined  to  the  plaintiff's  compromise,  and  defendant's 
voluntary  payment  of  such  claim  does  not  subject  him  to 
additional  liability,  when.    1899,  ch.  243,  sec.  1  322 

21.  Debtor  indorsing  check  for  conditional  payment  IS  an 
"indorser"  entitling  to  notice  of  dishonor,  when.    1899,  ch. 

94,  sec^  63,  71,  83,  84,  89,  102 328,  331-  335 

22.  Notice  of  dishonor,  but  not  formal  protest  of  a  check  for 
nonpayment,  is  necessary;  check  defined.  1899,  ch.  ^94, 
sees.  71,  83,  84,  89,  102,  118,  185 328.  335,  336 

23.  Notice  of  dishonor  may  be  given  by  telephone  under 
statute  authorizing  written  or  oral  notice.  1899,  ch.  94, 
sec.  96 328,  336 

24.  Oral  notice  of  dishonor  of  a  check,  given  by  telephone  to 
a  clerk  of  an  indorsing  commercial  corporation,  Is  not 
notice  to  the  corporation.    1899,  ch.  94,  sec.  97.. 828,  336,  337 


17  Gates]  INDEX.  721 

ACTS  CITED  AND  CONSTRUED— Continued. 

25.  Separate  estate  may  be  subjected  to  debts  contracted  by 
a  married  woman  in  mercantile  or  manufacturing  busi- 
ness;  unmarried  woman  cannot  hold  a  separate  estate 

as  such.    1897,  ch.  82 : 342,  346-  350 

26.  Petition  for  certiorari  to  review  Judgment  of  court  of 
civil  appeals  must  be  complete  within  itself,  and  not 
by  reference  to  the  record  or  other  papers.  1907,  ch.  82, 
sec.  8   ! .  .361,  366-  369 

27.  Petition  for  certiorari  must,  upon  its  face,  point  out 
specific  errors  in  the  judgment  of  the  court  of  civil 
appeals.    1907,  ch.  82,  sec.  8 361,  366-  370 

28.  Statute  making  federal  license  prima  facie  evidence  of 
sales  of  intoxicating  liquors  is  not  unconstitutional  as 
imposing  excessive  fines,  and  cruel  and  unusual  punish- 
ments.    1903,  ch.  355   371,  378-  384 

29.  Statute  making  federal  license  prima  facie  evidence  of 
sales  of  intoxicating  liquors  is  not  unconstitutional  as 
vicious  class  legislation  in  excepting  druggists  and  manu- 
facturers of  liquor.    1903,  ch.  355 371^  378,  384 

30.  LfCgislatlve  power  to  prescribe  rules  of  evidence; 
statute  making  possession  of  federal  license  prima  facie 
evidence  of  unlawful  sale  of  intoxicating  liquors  is  not 
unconstitutional  for  that  reason.    1903,  ch.  355.. 371,  384-  386 

31.  Internal  revenue  license  for  liquor  dealer  is  competent 
evidence  for  the  period  covered  by  its  duration  as  de- 
termined from  the  amount  paid  and  the  date  it  became 
effective.     1909,  ch.  384 371,  386,  387 

•32.  Burden  cast  upon  accused  by  payment  of  internal 
revenue  tax  and  by  conviction  to  show  his  innocence  is 
not  removed  by  showing  absence  of  sales  of  intoxicants, 
when.     1903,   oh.   355    371,  388 

33.  The  statute  imposing  inheritance  taxes  must  be  strictly 
construed  against  the  State  and  in  favor  of  the  taxpayer. 
Acts   1893,   ch.   174    390,396 

34.  On  estates  passing  under  will  or  statute  only  where 
decedent  was  seized  or  possessed  of  the  whole  estate  at 
his  death.    1893,  ch.  174 390,  396-  398 

35.  Land  taken  and  adversely  held  under  parol  gift  does  not 
pass  under  a  devise  to  the  donee  so  as  to  be  subject  to 
inheritonce  taxes.    1893,  ch.  174 390,  395,  897,  398,  406,  407 

36.  Debt  that, fixes  jurisdiction  of  administration  is  defined 
to  be  a  fixed  or  specific  sum  due  by  contract,  and  not 
damages  for  wrongful  death.  1831,  ch.  24;  1841-42,  ch.  69; 
1871,  ch.  78;  1883,  ch.  186 408,  413-416,  418,  419 

125  Tenn. — 46 
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37.  Indictments  and  presentments  for  selling  liquor  without 
license  does  not  include,  as  a  less  offense,  the  offense  for 
exercising  priyilege  of  retail  liquor  dealer  without  pay- 
ment of  prescribed  tax,  when.  1832,  oh.  22;  1851-52,  ch. 
36;  1899;  ch.  161,  sees.  1,  2;  1909,  ch.  479,  sees.  4,  16,  pp. 
1726,    1743,    1759    445 

38.  Statute  regulating  bulk  sales  of  merchandise  is  a  valid 
and  constitutional  exercise  of  the  police  power.     1901, 

ch.   133    472,   477,  478 

39.  Sales  of  merchandise  in  bulk,  without  compliance  with 
statute  regulating  same,  are  fraudulent  in  law  and  ab- 
solutely void.     1901,  ch.  133 472,  474-  482 

40.  Seller's  concealment  of  the  larger  part  of  his  creditors 
and  indebtedness  avoids  sale  under  statute  regulating 
sales  of  merchandise  in  bulk;  case  in  judgment    1901, 

ch.   133    472,   480-  482 

41.  Possession  is  prima  facie  evidence  of  ownership  of  bank 
bUls.    1837-38,   ch.  107,   sec.   12;    1885,  ch.   83;    1901,  ch. 

89.    See  1883,  ch.  104,  repealed  by  1901,  ch.  88 . .  483,  486-  491 

42.  Statutes  of  limitations  do  not  run  against  bank  notes 
Issued  to  circulate  as  money  as  a  special  obligation 
against  the  State.     1837-38,  ch.  107,  sec.  12;   1885,  oh. 

83    483,   492,  493 

43.  Case'  in  judgment,  where  relief  on  notes  of  the  Bank  of 
Tennessee,  tendered  in  payment  of  taxes,  was  refused 
for  laches  of  more  than  forty  years.  1837-38,  ch.  107, 
sec.  12;  1886,  ch.  83;  1901,  ch.  89 483,  486-  496 

44.  Licenses  may  be  issued  for  the  sale  of  intoxicating 
liquors  for  certain  nonbeverage  purposes.  1899,  ch.  161; 
1909,  chs.  1,  10,  13,  14    547,  560-  562 

45.  Statute  prohibiting  manufacture  of  intoxicating  liquors, 
for  sale,  but  excepting  alcohol  188  proof,  is  not  invalid 
for  its  classification.     1909,  ch.  10   547,  563-  565 

46.  Such  statute  does  not  unjustly,  unreasonably,  a^j^d  ar- 
bitrarily discriminate  against  liquor  manufacturers  in 
this  State  and  in  favor  of  those  in  other  States.     1909, 

ch.  10  547,  565,  567 

47.  Elder  grant  cannot  be  defeated  by  younger  grant,  ex- 
cept where  it  was  based  upon  an  older  special  entry. 
Acts  1784,  1786,  1789,  and  1806,  ch.  1,  sees.  7  and  10,  for 
removal  of  land  warrants 694,  710-  712 

ADMINISTRATION. 

1.    Probate  jurisdiction  for  appointment  of  administrators 
is  in  State  courts,  and  not  in  federal  courts,  even  though 
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decedent  died   on  territory  ceded  by   State  to   federal 
government    98,   109,  110 

2.  Executors  are  entitled  to  reasonable  compensation  under 
statute   182,195 

3.  Settlements  are  prima  facie  correct,  even  as  to  amount 

of  compensation  allowed,  when   182,  203 

4.  One  sued  by  administrator  may  petition  to  revoke  letr 
ters  of  administration  granted  without  Jurisdiction.... 
408,  411-413,  418,  419 

5.  Appointment  of  administrator  by  county  court  cannat 

be    collaterally    questioned 408,  413 

6.  On  estate  of  a  deceased  nonresident  cannot  be  granted 
here  to  sue  for  wrongful  death  caused  In  another  State, 

by  a  corporation  of  that  State  ........408,  413-416,  418,  419 

7.  "Assets"  of  estates  of  decedents  Include  only  property 
subject  to  debts    408,  416 

8.  Debts  due  estates  of  decedents  are  assets  for  adminis- 
tration in  the  jurisdiction  where  the  debtor  reeides 

408,  416-  418 

9.  Debt  that  fixes  jurisdiction  is  defined  to  be  a  fixed  or 
specific  sum  due  by  contract;  and  not  damages  for  wrong- 
ful death   408,  418,  419 

10.   Statute  for  ratable  payment  of  debts  of  insolvent  de- 
cedents does  not  affect  fixed  liens   532,  543,  544 

ADMINISTRATOR. 

1.  One  beneficiary  as  administrator  recovering  damages  for 
wrongful  death  recovers  as  trustee  for  all  beneficiaries . . 
351,  360 

2.  Appointment  of  administrator  by  county  court  cannot  be 
collaterally  questioned  408,  413 

ADVERSE  POSSESSION. 

1.  Deed  fraudulent  and  void  as  against  minors  may  be  an 
assurance  of  title  under  adverse  possession 159,  167-  170 

2.  Husband  jointly  occupying  wife's  land  with  her  can- 
not assert  adverse  claim  under  adverse  possession 

159,    170-  172 

3.  Wife's  land  so  acquired  by  adverse  possession  descends 

to  heirs,  subject  to  husband's  curtesy  159,  172 

4.  Tenant  by  curtesy  or  his  grantees  cannot  acquire  title 

adverse  to   remaindermen   by   adverse   possession 

159,    172,  173 

5.  State's  second  grant  can  only  serve  as  an  assurance  of 
title  to  be  made  effective  by  adverse  possession 

159,  170,  171,  173,  174 
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6.  To  be  eflectiye  in  perfecting  title,  must  be  held  under  a 
registered  assurance  of  title 169,  173,  174 

7.  Erroneous  registration  of  grant  or  deed  was  immaterial 
prior  to  statute  requiring  registration  to  make  adverse 
possession  effective  to  perfect  title  159,  173,  174 

8.  Purpose  of  registration,  aside  from  adverse  possession, 
is  to  give  notice  and  to  prevent  appropriation  by  grant- 
or's  creditors    159,  175 

9.  Parol  gift  and  adverse  possession  may  ripen  into  defen- 
sive right,  and  before  that  period  are  not  void,  but 
merely  voidable  390,  404-  406 

AFFIDAVITS. 

Facts  and  what  transpired  on  trial  cannot  be  established  by 
affidavits  upon  motion  for  a  new  trial,  but  must  be  au- 
thenticated by  trial  judge  in  bill  of  exceptions 19,  49-    53 

AGENTS. 

1.  Liability  on  contracts  made  outside  of  the  scope  of  their 
authority  302,  305 

2.  Agent  making  ultra  vvres  contrax^t  for  corporation  under 
authority  is  not  personally  liable   302,  307 

3.  Agent  not  expressly  binding  himself  personally  is  not 
liable  on  ultra  vires  contract  authorized  by  the  corpora- 
tion     302,    307,  308 

AMENDMENT  OF  ANSWER. 

1.  Will  not  be  allowed  after  petitioner  in  a  contested  elec- 
tion case  has  closed  his  evidence,  when 2ifo,  251-  253 

2.  Involving  the  right  of  commissioners  of  electioiu  to  go 
behind  the  returns  is  without  merit 235,  253 

3.  In  a  contested  election  case  inviting  court  to  recoi.nt  bal- 
lots, without  allegation  of  the  object  of  the  recounting, 

is  insufficient,  and  is  properly  refused 535,  253 

AMENDMENT  OF  DECLARATION. 

« 

See  Pleading  and   Practice,.  4-6. 

AMENDMENT  OF  PLEADINGS. 

See  Pleading  and  Practice,  4-9. 

ANSWER. 

See  Amendment  of  Answer. 
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APPEALS. 

1.  In  chancellor's  discretion  is  the  only  mode  of  review  of 
interlocutory  decrees  preparing  cause  for  final  hearing..  120 

2.  Final  decrees  pronounced  and  entered  at  chambers  are 
reviewable  upon  writ  of  error  as  decrees  of  court  in 
regrular  session 120 

3.  Grounds  other  than  those  relied  on  in  the  circuit  court 
for  new  trial  cannot  be  assigned  as  error  upon  ap- 
peal    123,  125-  127 

4.  Appellant  must  specifically  point  out  the  errors  com- 
plained of,  and  affirmatively  show  their  existence.  123,  128  129 

5.  Decree  overruling  plea  in  abatement  to  jurisdiction  is 
not  a  final  decree  passing  upon  the  merits 288,  290 

6.  Final  decree  is  defined  in  the  sense  entitling  loser  to  ap- 
peal as  of  right   288,  290 

7.  Discretionary  appeal  does  not  lie  from  decree  overruling 
plea  in  abatement  to  jurisdiction  of  chancery  court. . 
288,  290,  291 

ARGUMENT  OF  COUNSEL. 

1.  Can  afford  no  ground  for  new  trial  where  no  objection 
was  made  or  exception  taken  at  the  time 19,  47,    53 

2.  Truth  of  improper  argument  and  fact  of  exceptions  there- 
to must  be  authenticated  in  bill  of  exceptions;  inclusion 
of  written  motion  for  new  trial  so  alleging  or  charging 
does  not  establish  the  truth  or  fact  19,  48,    49 

3.  Misconduct  of  State's  attorney  in  reading  to  the  jury  a 
memorandum  indorsed  on  indictment  showing  State's 
witnesses  examined  before  grand  jury  is  prejudicial  and 
reversible  error,  when 420,  424-  427 

ARREST  OF  JUDGMENT. 

1.  Motion  must  distinctly  state  and  specify  the  supposed 
defect  in  the  declaration 351,  356-  359 

2.  Motion  upon  the  stated  ground  that  no  cause  of  action 
was  stated  in  the  declaration  is  insufficient;  case  in 
judgment  351,  354,  355,  357-  359 

3.  Declaration  may  be  amended  after  motion  in  arrest  of 
judgment,  where  the  ends  of  justice  require  it.. 351,  359,  360 

4.  Amendment  of  declaration  to  cure  defect  supplied  by 
proof  may  be  allowed  after  motion  in  arrest  of  judgment, 
when;  case  in  judgment 351,  359,  360 
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ASSIGNMENTS  OF  ERRORS. 

1.  Grounds  other  than  those  relied  on  in  the  circuit  court 
for  new  trial  cannot  be  assigned  as  error  upon  ap- 
peal  123,    125-  127 

2.  Rules  of  circuit  court  that  motions  for  new  trials  must 

assign  specific  errors  in  writing  will  be  sustained 

123,  127,  128 

3.  Appellant  must  specifically  point  out  the  errors  com- 
plained of,  and  affirmatively  show  their  existence 

123,    128,  129 

4.  Not  waived  by  failure  to  urge  and  press  point  in  briefs 
and  argument;  renewed  by  petition  to  rehear. . .  .658,  687-  689 

ASSURANCE  OF  TITLE. 

1.  Deed  fraudulent  and  void  as  against  minors  may  be  an 
assurance  of  title  under  adverse  possession...  .159,  167-  170 

2.  State's  second  grant  can  only  serve  as  an  assurance  of 

title  to  be  made  effective  by  adverse  possession 

159,   170,   171,   173.  174 

3.  Adverse  possession,  to  be  effective  in  perfecting  title, 

must  b'e  held  under  a  registered  ascurance  of  title 

169,    173,  174 

ATTORNEY  AND  CLIENT. 

Lien  of  plaintiff's  attorney  on  plaintiff's  right  of  action  is  con- 
fined to  plaintiff's  compromise,  and  defendant's  voluntary 
payment  of  such  claim  does  not  subject  him  to  additional 
liability,  when 322 

ATTORNEYS'  FEES. 

1.  Discretion  in  allowing  attorneys'  fees  will  not  be  revised 
except  for  injustice 617 

2.  Stipulation  in  a  promissory  note  for  attorneys'  fees  is 
valid,  and  will  be  enforced  to  extent  reasonable.  .6,  10,  16,    17 

BALLOTS. 


• 


Perforated  by  mistake  and  not  so  marked  for  identification 
are  valid  235,  258.  259 

BANKRUPTCY. 

1.  Receiver  may  be  authorized  by  decree  to  sue  for  debts 
due  the  bankrupt  292,  293-  295 

2.  Decree  in  federal  court  authorizing  trustee  to  sue  for 
debts  due  the  bankrupt  cannot  be  collaterally  attacked 

in   the   State   courts 292,   295-  301 
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BANKS  AND  BANKING. 

Bank  cannot  be  compelled  to  pay  certificate  of  deposit  with- 
out Its  surrender,  or  Indemnity  against  it,  if  lost.  .98,  110,  111 

BILLS  AND  NOTES. 

1.  Stipulation  for  attorneys'  fees  is  yalld,  and  will  be  en- 
forced to  extent  reasonable 6,  10,  16,    17 

2.  Bank  cannot  be  compelled  to  pay  certificate  of  deposit 
without  its  surrender,  or  indemnity  against  it.  If 
lost    98,    110,  111 

3.  Payment  must  be  made  to  the  holder  or  his  agent.  .223,  229 

4.  Payment  to  unauthorized  agent  not  in  possession  of  the 
securities  does  not  protect  the  debtor;  burden  to  show 
special  authority- 223,  229,  230 

5.  Payment  to  unauthorised  agent  without  apparent  au- 
thority evidenced  by  possession  of  the  securities  does  not 
protect  the  debtor  223,  230-  233 

6.  Purchased  and  paid  for  by  mutual  credits  and  charges 
on  deposit  account  of  purchaser  with  seller  constitutes 
an  innocent  holder,  notwithstanding  resale  before  ma- 
turity and  taking  back  after  maturity 223,  227,  233,  234 

7.  Debtor  indorsing  check  for  conditional  payment  is  an 
'indorser"  entitled  to  notice  of  dishonor,  when.. 328,  331-  335 

8.  Notice  of  dishonor,  but  not  formal  protest  of  a  check  for 
nonpayment,  is  necessary;   check  defined 328,  335,  336 

9.  Notice  of  dishonor  may  be  given  by  telephone  under  stat- 
ute authorizing  written  or  oral  notice.   ^28,  336 

10.  Oral  notice  of  dishonor  of  a  check,  given  by  telephone  to 
a  clerk  of  an  indorsing  commercial  corporation,  is  not 
notice  to  the  corporation   328,  836,  337 

11.  Debtor  not  injured  for  want  of  notice  of  dishonor  of 
check  indorsed  as  conditional  payment  is  not  entitled  to 
credit  on  indebtedness 328,  337-  341 

12.  Possession  is  pritna  facie  evidence  of  ownership  of  bank 
bills   483,   486-  491 

13.  Statutes  of  limitations  do  not  run  against  bank  notes  is- 
sued to  circulate  as  money  as  a  special  obligation  against 
the  State  483,  492,  493 

14.  Case  in  Judgment,  where  relief  on  notes  of  the  Bank  of 
Tennessee,  tendered  in  payment  of  taxes,  was  refused  for 
laches  of  more  than  forty  years 483,  486-  496 

BILLS  OF  EXCEPTIONS. 

1.  Truth  of  improper  argument  and  fact  of  exceptions 
thereto  must  be  authenticated  in  bill  of  exceptions; 
inclusion  of  written  motion  for  new  trial  so  alleging  or 
charging  does  not  establish  the  truth  or  fact 19,  48,    49 
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BILLS  OF  EXCEPTIONS— Continued. 

2.  Facts  and  "^vhat  transpired  on  trial  cannot  be  estab- 
lished by  affidavits  upon  motion  for  a  new  trial,  but  must 
be  authenticated  by  trial  judge  in  bill  of  exceptions 

19,    49-     53 

3.  Matters  not  appearing  in  bill  of  exceptions,  though  ap- 
pearing on  a  separate  paper,  cannot  be  considered . .  131,  133 

BREACH  OF  CONTRACTS. 

See  Contracts,  2,  3. 

BURDEN  OF  PROOF. 
See  Evidence,  7,  8. 

CASES  CITED  AND  DISTINGUISHED  OR  MODIFIED. 

1.  Berry  v.  Wagner,  5  Lea,  664   694,  709 

2.  Brummett  v.  Scott,  4  Heisk.,  325   694,  709 

3.  Byers  v.  Harris,  9  Heisk.,  652   328 

4.  Chatterton  v.  Young,  2  Tenn.  Chy.,  771   342,  347 

6.  Coal  Co.  V.  Scott,  121  Tenn.,  88   694,  705,  706 

6.  Davidson  v.  Shelton,  1  Overt,  74   694,  709 

7.  Davidson  v.  Shelton,  2  Overt.,  2 694,  709 

8.  Embry  v.  Galbreath,  110  Tenn^  297  159,  176 

9.  Federllcht  v.  Glass,     3  Lea,  481    342,  349 

10.  Frizzell  v.  Rundle,  38  Tenn.,  396,  398,  399 159,  175,  176 

11.  Henegar  v.  Matthews,   88  Tenn.,  133    694,  709 

12.  Ingram  v.  ^forgan,  4  Humph.,  66  159,  176 

13.  Jordan  v.  Keeble,  85  Tenn.,  417  342,  347 

14.  Kelly  v.  State,  123  Tenn.,  516  148,  163,  154 

15.  Kincald  v.  Bradshaw,  6  Bax.,  102 314,  321 

16.  Kurth  V.  State.  86  Tenn.,  137    148,  153,  154 

17.  Lindsay  v.  Allen,  112  Tenn.,  637  120,  121,  122 

18.  Napier  v.  Elam,  6  Yerg.,  108    159,  176 

19.  Railroad  v.  Selcer,  7  Lea,  558   260,  266 

20.  Railroad  v,  Troxlee,  1  Lea,  521  260,  266 

21.  Ronton  v.  Railroad,  1  Shannon's  Cases,  528  260,  265,  266 

22.  Steel  &  Wire  Co.  v.  Speed,  110  Tenn.,  524..  148,  153,  154,  157 

23.  Talbot  V.  McGavock,  lYerg.,     271  694,  709 

24.  Taylor  v.  Vincent,  12  Lea,  282  . . . ! 148,  153,  154 

25.  Theus  V.  Dugger,  93  Tenn.,  41 342,  349 

26.  Topp  V.  White,  12  Heisk.,  165  159,  175 

27.  Toncray  v.  Toncray,  2  Shannon's  Cases,  408 112,  114,  115 

28.  Webb  v.  State,  11  Lea,  662  148,  153,  154 

29.  White  v.  Crocket,  3  Hay.,  185   694,  709 

30.  Woodfolk  V.  Lyon,  98  Tenn.,  269   342,  347 

See  Overruled  Cases. 
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CERTIORARI. 

1.  The  circuit  court  has  supervisory  jurisdiction  by  certiorari 
over  the  proceedings  of  a  city  council  in  a  contested 
election  case 235,  243* 

2.  Petition  for  certiorari  to  review  judgement  of  court  of  civil 
appeals  must  be  complete  within  itself,  and  not  by  refer- 
ence to  the  record  or  other  papers  361,  366-  369 

3.  Petition  for  certiorari  must,  upon  its  face,  point  out 
specific  errors  in  the  judgment  of  the  court  of  civil  ap- 
peals     361,  366-  370 

4.  Consideration  to  be  given  to  opinion  of  court  of  civil  ap- 
peals in  filing  petition  for  ca-tiorari  to  review  its  judg- 
ment        361,    369,  370 

5.  Mode  of  action  of  supreme  court  upon  petition  for 
certiorari  to  review  a  judgment  of  the  court  of  civil  ap- 
peals    361,  369 

CHANCERY  COURT. 

Ejectment  in  chancery  on  condition  that  purphase  money  re- 
ceived be  charged  on  the  land,  when  169,  180 

CHANCERY  PLEADING  AND  PRACTICE. 

1.  Relief  may  be  granted  complainant  under  general  prayer, 
upon  facts  appearing  in  bill  and  crossbill,  to  settle  rights 
and  end  controversy  6,  17,    18 

2.  Supreme  court  may  remand  cause  for  amended  bill  bring- 
ing in  necessary  parties,  with  right  to  renew  demurrer, 
when 98,  111 

3.  Decree  overruling  plea  in  abatement  to  jurisdiction  is 
not  a  final  decree  passing  upon  tbe  merits   288,  290 

4.  Replication  to  affirmative  allegations  of  the  answer  is 
not  required   452,  458 

CHARGE  OF  COURT. 

1.  Compulsion  of  accused  to  testify,  on  cross-examination, 
as  to  incriminating  testimony  in  committing  trials  not 
there  denied  by  him,  and  charge  of  court  thereon,  consti- 
tuting reversible  error    1 

2.  Where  the  evidence  shows  involuntary  manslaughter,  an 
inaccurate,  unnecessary,  and  harmless  charge  on  that 
subject  is  not  reversible  error  ...420,  427,  428 

3.  Charge  that  self-defense  is  not  available  for  shooting  an 
Intervening  peacemaker  whose  brother  was  putting  ac- 
cused in  danger  of  death  or  great  bodily  harm  is  proper, 
when  420,  428,  429,  430 
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CHARGE  OP  COURT— Continued. 

4.  Refusal  of  requested  charge  that  defendant,  without  fault, 
may  shoot  an  intervener  trying  to  disarm  him  against  his 
aggressive  adversary,  is  erroneous,  when  420,  428-  431 

5.  Refusal  to  charge  a  requested  instruction  on  self-defense 
that  Is  not  strictly  accurate  is  not  reversible  error;  sug- 
gested corrections  420,  431,  432 

6.  **Overt  act"  is  defined;  proper  refusal  of  requested  in- 
struction that  certain  facts,  if  found  to  be  true,  consti- 
tutes an  "overt  act"  entitling  accused  to  acquittal. 420, 432-  434 

CHECKERBOARD  SYSTEM  OP  ENTRIES. 
See  Land  Laws,  1,  2. 

CHECKS. 

1.  A  check  is  not  a  foreign  bill  of  exchange,  though  it  Is 
a  bill  of  exchange  drawn  on  a  bank  payable  on  demand. 
328.  335,  336 

2.  Debtor  indorsing  check  for  conditional  payment  is  an 
"indorser"  entitled  to  notice  of  dishonor,  when.. 328,  331-  335 

3.  Notice  of  dishonor,  but  not  formal  protest  of  a  check  for 
nonpayment,  is  necesasry 328,  335,  336 

4.  Notice  of  dishonor  may  be  given  by  telephone  under 
statute  authorizing  written  or  oral  notice 328,  336 

5.  Oral  notice  of  dishonor  of  a  check,  given  by  telephone  to 
a  clerk  of  an  indorsing  commercial  corporation,  is  not  no- 
tice to  the  corporation   328,  336,  337 

6.  Debtor  not  injured  for  want  of  notice  of  dishonor  of 
check  indorsed  as  conditional  payment  is  not  entitled  to 
credit  on  indebtedness  C28,  337-  341 

CHILDREN. 

see  Parent  and  Child. 

CHURCHES. 

See  Religious  Societies. 

CIRCUIT  COURT. 

1.  Supervisory  Jurisdiction  of  circuit  court  over  contested 
election  cases  before  a  city  council  235,  243 

2.  Where  no  other  provision  is  made  for  the  contest  of  an 
election,  it  is  triable  in  the  circuit  court 235,  243,  244 

3.  Original  jurisdiction  of  contested  elections  is  in  circuit 
court,  and  only  cumulative  jurisdiction  is  in  city  council, 
when  235,  244,  245,  249 

CIRCUIT  COURT  PRACTICE. 

1.  Rules  of  circuit  court  that  motions  for  new  trials  must 
assign  specific  errors  in  writing  will  be  sustained .  123, 127,  128 
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CIRCUIT  COURT  PRACTICE--Continued. 

2,  Order  placing  contested  election  case  upon  the  jury 
docket  may  be  changed  to  nonjury  docket  at  a  subsequent 
term;  practice  points;  "merits  of  controversy".. 2 35,  250,  251 

CLASSIFICATION  IN  LEGISLATION. 

X.  Statute  making  federal  license  prima  facie  evidence  of 
sales  of  intoxicating  liquors  is  not  unconstitutional  as 
vicious  class  legislation  in  excepting  druggists  and  manu- 
facturers of  liquor  371,  378,  384 

2.  Must  rest  upon  some  natural  or  reasonable  basis,  and  be 
approximately  applicable  to  all  members  of  the 
claas  547,  590,  591,  592 

3.  Reasonableness  thereof  embraces  proper  classification 
547,  591.  592 

4.  Reasonableness  thereof  has  a  wider  scope  in  municipal 
ordinances  than  in  State  legislation  under  police  power. 
547,  591,  592. 

5.  Classification  of  police  laws  is  permitted  unless  purely 
arbitrary  and  without  reasonable  basis 547,  559,  560 

6.  Presumption  of  facts  sustaining  classification  in  police 
laws;  burden  on  assailant  of  classification 547,  559,  560 

7.  Statute  prohibiting  manufacture  of  intoxicating  liquors 
for  sale,  excepting  alcohol  188  proof,  is  not  invalid  for  its 
such  classification   547,   559,  562,  563 

8.  Statute  prohibiting  manufacture  of  intoxicating  liquors, 
for  sale,  but  excepting  alcohol  188  proof,  is  not  invalid  for 

its  classification  547,  563-  565 

CODE  CITED  AND  CONSTRUED. 

1.  Governor's  power  to  grant  conditional  pardons  covers 
indefinite  suspensions  of  sentence  by  trial  court  at  com- 
mon law.    Sec.  7236  (S.) ;  sec.  6102  (M.  &  V.) ;  sec.  5261 

(T.  &  S.  and  1858)    64,  70,    71 

2.  Probate  jurisdiction  for  appointment  of  administrators 
is  in  State  courts,  and  not  in  federal  courts,  even  though 
decedent  died  on  territory  ceded  by  State  to  federal 
government.  Sec.  3935  (S.);  sec.  3043  (M.  &  V.);  sec. 
2203    (T.   &  S.  and  1858) 98,  109,110 

3.  Any  number  of  new  trials  upon  the  ground  that  there  was 
no  evidence  to  support  the  verdicts.  Sec.  4850  (S.) ;  sec. 
3835  (M.  &  V.)  sec.  3122  (T.  &  S.  and  1858) 123,  129,  130 

4.  Indictment  for  assault  with  intent  to  conunit  murder  in 
the  first  degree  will  support  verdict  of  guilty  of  an  at- 
tempt to  commit  voluntary  manslaughter.  Sec.  7195 
(S.);  sec.  6061  (M.  &  V.);  sec.  5222  (T.  &  S.  and 
1858)    131,  132,  133 
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CODE  CITED  AND  CONSTRUED— Continued. 

5.  Wife's  land  acquired  by  the  joint  adverse  possession  of 
husband  and  wife  descends  to  heirs,  subject  to  husband's 
curtesy.  Sec.  4456  (S.);  sec.  3459  (M.  &  V.);  sec.  2763 
(T.  &  S.  and  1858)    169,  172 

6.  Purpose  of  registration,  aside  from  adverse  possession, 
is  to  give  notice  and  to  prevent  appropriation  by  gran- 
tor's creditors.  Sec.  3752  (S.);  sec.  2890  (M.  &  V.);  sec 
2075  (T.  &  S.  and  1858)  .-. 159,  175 

7.  Executors  are  entitled  to  reasonable  compensation  under 
statute.  Sec.  4037  (S.);  sec.  3142  (M.  &  V.);  sec.  2301 
(T.  &  S.  and  1858)   182,  195 

8.  Question  as  to  Jurisdiction  of  county  court  to  pass  the 
accounts  of  testamentary  trustees  is  reserved.  Sees. 
3529,  3530,  5414,  et  seq,,  6031,  6070  (S.);  sees.  2737,  2738, 
4393,  et  seq.,  4982.  5004  (M,  &  V.);  sees.  1979,  1980,  3648, 

el  seq.,  4204,  4232   (T.  &  S.  and  1858)    182,  203,  204 

9.  Where  no  other  provision  is  made  for  the  contest  of  an 
election,  it  is  triable  in  the  circuit  court.  Sec.  6063  (S.); 
sec.  4997  (M.  &  V.) ;  sec.  4225  (T.  &  S.  and  1858)  .235,  243,  244 

10.  Original  jurisdiction  of  contested  elections  Is  in  the  cir- 
cuit court,  and  only  cumulative  jurisdiction  Is  In  the  city 
council,  when.  Sec.  6063  (S.);  sec.  4997  (M.  &  V.);  sec. 
4225  (T.  &  S.  and  1858)  235,  244,  245,  249 

11.  Commissioners  of  elections  cannot  go  behind  the  returns 
and  recount  the  ballots,  but  must  preserve  the  ballots 
under  seal  for  use  In  a  contest.  Sees.  1268,  1270-1277, 
1279,  1280,  1283  (S.)    235,  253-  257 

12.  Statute  prescribing  precautions  for  prevention  of  acci- 
dents on  railroads  is  Imperative  and  mandatory.  Sees. 
1574-1576  (S.);  sees.  1298-1300  (M.  &  V.);  sees.  1166- 
1168  (T.  &  S.  and  1858)   260,  264-  267 

13.  Same.  Duty  of  railroads  to  safely  carry  passengers  is 
paramount  to  all  others,  and  is  superior  to  observance  of 
statutory  precautions,  when  and  when  not.  Sees.  1574- 
1576  (S.);  sees.  1298-1300  (M.  &  V.);  sees.  1166-1168  (T. 

&  S.  and  1858)    260,  267-  269 

14.  Discretionary  appeal  does  not  lie  from  decree  overruling 
plea  In  abatement  to  jurisdiction  of  chancery  court  Sec. 
4889  (S.);  sec.  3874  (M.  &  V.);  sec.  3157  (T.  &  S.  and 
1858)    288,  290,  291 

15.  Privy  examination,  completed  in  form  and  manner  pre- 
scribed by  statute,  is  necessary  to  valid  conveyance  of  a 
married  woman.  Sees.  3753-3755  (S.);  sees.  2891-2893 
(M.  &  v.);  sees.  2076-2078  (T.  &  S.  and  1858).. 309,  312,  318 
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16.  Actions,  appeals,  appeals  in  error,  and  writs  of  error  may 
be  prosecuted  upon  the  pauper  oath.  Sec.  4928  (S.) ;  sec. 
3912  (M.  &  v.);  sec.  3192  (T.  &  S.  and  1858)  .314,  316,  317,  320 

17.  Replevin  bond  must  be  given  by  plaintiff,  and  suit  cannot 
be  Instituted  upon  pauper  oath.  Sees.  4928,  5131  (S.); 
sees.  3912,  4113  (M.  &  V.);  sees.  3192,  3377  (T.  &  S.  and 
1858)    314,   317-  319 

18.  Defendant  in  replevin  may  appeal,  upon  pauper  oath, 
from  justice's  adverse  Judgment;  statutes  construed. 
Sees.  4928,  5149-5153  (S.);  sees.  3912,  4130-4134  (M.  & 
v.);  sees.  3192,  3394-3398  (T.  &  S.  and  1858) ...  .314,  319-  321 

19.  E2xemption  of  life  insurance  from  debts  of  husband  does 
not  exempt  same  from  wife's  debts,  when.  Sees.  4231, 
4232   (S.);   sees.  3335,  3336   (M.  &  V.);   sees.  2478,  2479 

(T.  &  S.  and  1858)    342,  345 

20.  Separate  estate  may  be  subjected  to  debts  contracted  by 
a  married  woman  in  mercantile  or  manufacturing  busi- 
ness; unmarried  woman  cannot  hold  a  sepaj^ate  estate  as 
*8uch.    Sec.  4505  (S.);  sec.  3505  (M.  &  V.);  sec.  2805  (T. 

&  S.  and  1858)    342,  346-  350 

21.  Declaration  may  be  amended  after  motion  In  arrest  of 
Judgment,  where  the  ends  of  justice  require  it.  Sees. 
4583,  4587  (S.);  sees.  3574,  3578  (M.  &  VO;  sees.  2863, 
2867  (T.  &  S.  and  1858)   351,  359,  360 

22.  Estates  tail,  general  and  special,  have  been  abolished; 
origin  and  creation  of  estates  in  fee.  Sec.  3673  (S.) ;  sec. 
2813   (M.  &  V.) ;  sec.  2007  (T.  S.  and  1858) 390,  399 

23.  "Sale"  means  alienation,  and  includes  parol  gift  or  dona- 
tion of  land.  Sec.  3142  (S.);  sec.  2423  (M.  &  V.);  sec. 
1758  (T.  &  S.  and  1858)    390,  399,  400 

24.  Parol  sale  of  land  is  only  voidable  at  election  of  either 
party,  and  may  be  specifically  enforced  if  statute  is  not 
pleaded.     Sec.  3142  (S.);  sec.  2423  (M.  &  V.);  sec.  1758 

(T.  &  S.  and  1858)    390,  400-  402 

25.  The  statute  of  frauds  must  be  specially  pleaded,  to  be 
available  as  a  defense  to  an  action  to  enforce  a  parol  con- 
tract for  the  sale  of  land.    Sec.  3142  (S.);  sec.  2423  (M. 

&  V.) ;  sec.  1758  (T.  &  S.  and  1858)    390,  401 

26.  Parol  gift  and  adverse  possesion  may  ripen  into  defensive 
right,  and  before  that  period  are  not  void,  but  merely 
voidable.    Sec.  4458  (S.);  sec.  3461  (M.  &  V.);  sec.  2765 

(T.  &  S.  and  1858)  390,  404-406 
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27.  Administration  on  estate  of  a  deceased  nonresident  can* 
not  be  granted  here  to  sue  for  wrongful  death  caused  in 
another  State,  by  a  corporation  of  that  State.  Sees.  3935- 
3937,  4025.  4026    (S.);   Bees.  3043-3045,  3130,  3131    (M.  & 

v.);  sec.  2203-2206,  2291,  2292  (T.  &  S.  and  1858 

408,  413-416,  418,  419 

28.  Debt  that  fixes  jurisdiction  of  administration  is  defined 
to  be  a  fixed  or  specific  sum  due  by  contract,  and  not 
damages  for  wrongful  death.  Sec.  3935  (S.);  sec.  3043 
(M.  &  v.);  sec.  2203  (T.  &  S.  and  1858) 408,  418.  419 

29.  Indictments  and  presentments  for  selling  liquor  without 
license  does  not  include,  as  a  less  offense,  the  offense  for 
exercising  privilege  of  retail  liquor  dealer  without  pay- 
ment of  prescribed  tax,  when.  Sees.  7085,  7195  (S.); 
sees.  5951,  6061  (M.  &  V.);  sees.  5122,  5222  (T  &  S.  and 
1858)    445 

30.  Replication  to  afiirmative  allegations  of  the  answer  in 
chancery  is  not  required.  Sees.  6132,  6138,  6244  (S.); 
sees.  5065,  5071,  5177   (M.  &  V.);   sees.  4322,  4328,  4432 

(T.  &  S.  and  1858)    452,  458 

31.  Ejectment  is  maintainable  against  actual  occupant, 
though  mere  unknown  servant  of  adverse  claimant,  and 
prevents  bar  of  statutes  of  limitations  in  favor  of  such 
adverse  claimant  made  a  party  defendant  by  amend- 
ment    Sec.  4972    (S.);   sec.  3955   (M.  &  V.);   sec.  3231 

(T.  &  S.  and  1858)   497,  501,  523 

32.  Occupant  ostensibly  controlling  land  may  be  sued  in 
ejectment;  occupancy  by  possession.  Sec.  4972  (S.) ;  sec. 
3955  (M.  &  v.);  sec.  3231  (T.  &  S.  and  1858) 497,  520 

33.  Certificate  of  copies  of  State's  grant  and  of  grantee's  in- 
dorsed deed  that  is  sufficient  to  make  them  admissible  in 
evidence.      Sees.   567,   5573,   5576    (S.);    sees.   529,   4541, 

4544   (M.  &  v.);  sees.  454,  3791   (T.  &  S.  and  1858) 

497,  523-  531 

34.  Statute  for  ratable  payment  of  debts  of  insolvent  deced- 
ents does  not  affect  fixed  liens.  Sec.  4065  (S.) ;  sec.  3170 
(M.  &  v.);  sec.  2326  (T.  &  S.  and  1858) 532,  543,  544 

35.  Preparation  of  findings  of  fact  by  counsel  is  improper, 
when  requested  to  be  reduced  to  writing.  Sec.  4684  (S.) ; 
sec.  3673  (M.  &  Y.; ;  sec.  2959  (T.  ft  S.  and  1858) .  .646,  648-  650 

36.  No  interest  on  penalty  of  indemnity  bond,  with  collateral 
conditions,  before  judgment  in  lower  court.  Sec.  4704 
(S.);  sec.  3690  (M.  &  V.);  sac.  2976  (T.  &  S.  and 
1858) 658,  689,  690 
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37.  Fidelity  insurance  bonds  are  treated  as  Insurance  con- 
tracts as  to  nature  and  extent  of  lisibility,  but  they  are  in 
form  bonds  whose  penalty  cannot  be  exceeded  In  judg- 
ment. Sec.  4704  (S.);  sec.  3690  (M.  &  V.);  sec.  2976 
(T.  &  S.  and  1858)    658,  690,  691 

COLLATERAL  ATTACK. 

1.  Decree  in  federal  court  authorizing  trustee  in  bank- 
ruptcy to  sue  for  debts  due  the  bankrupt  cannot  be  col- 
laterally attacked  in  the  State  courts 292,  295-  301 

2.  The  appointment  of  an  administrator  by  the  county  court 

is  voidable  only,  and  cannot  be  attacked  collaterally.  .408,  413 

COLLATERAL  SECURITIES. 

1.  Pledgee  is  not  guilty  of  conversion  by  his  unauthorized 
purchase  at  their  sale,  so  long  as  he  retains  possession 
with  power  to  return  them  to  pledgeor,  upon  proper  tender 
and  request  6,  12-    14 

2.  Pledgee's  purchase  without  express  authority  may  be 
treated  by  pledgeor  as  valid  or  null;  but  not  as  a  con- 
version, when   6,    14 

3.  Power  of  sale  and  right  to  purchase  agreed  to  be  ex- 
tended to  subsequent  collateral  does  not  so  extend  to 
subsequent  collateral  under  written  agreement  contain- 
ing no  such  power  and  right 6,  10,  14-    16 

4.  Contract  authorizing  property  pledged  for  particular 
debt  to  be  held  for  general  indebtedness  is  valid,  but  will 
be  construed  in  favor  of  pledgeor,  especially  if  on  a 
printed  form  furnished  by  pledgee 6,    16 

COMMON  CARRIERS. 

1.  Duties  of  ratlroad  comi^anies  to  prevent  personal  in- 
juries to  passengers;  damages  for  failure 260,  264' 

2.  Telegraph  and  telephone  companies  are  common  carriers 

of  intelligence,  without  partiality  or  discrimination . .  270,  282 

3.  First  connecting  carrier  owes  a  contract  duty  to  shipper 
not  to  divert  shipment  from  route,  when.... 627,  633-635,  637 

4.  Initial  carrier  participating  in  first  connecting  carrier's 
unauthorized  diversion  is  equally  lia>ble  with  it  for  loss  of 
freight 627,    635-  637 

5.  Railroad  as  third  party  receiving  freight  under  unau- 
tihorized  diversion  thereof,  without  sufficient  shipping  in- 
structions, is  liable  for  loss,  when 627,  638,  639,  645 
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6.  Carrier  Is  not  bound  to  receive  freight  from  any  except 
owner,  or  his  agent;  liability  for  receiving  without 
knowledge  or  instructions  627,  639,  640 

7.  Initial  carrier  under  contract  of  interstate  shipment  Is 
liable  for  full  loss  by  negligence  of  a  connecting  carrier, 
notwithstanding  contractual  limitation  against  liability 
exceeding  a  stipulated  sum  629,  630-633,  640-  643 

8.  If  second  specified  carrier  refuses  to  forward  freight, 
initial  carrier  shall  ask  for  instructions,  and,  if  not  given, 
return   the   freight    627,  643 

9.  Notice  of  claim  for  loss  known  to  th^  carrier  is  wholly 

unreasonable  and  unnecessary,  though  stipulated  for 

627,  643-  645 

10.  Joint  and  several  liability  of  the  first  two  carriers  divert- 
ing a  shipment  and  of  a  third  carrier  receiving  the  di- 
verted shipment,  without  sufficient  shipping  instruc- 
tions    627,  630-633,  645 

11.  Sleeping  car  company  is  liable  in  damages  for  expulsion 
due  to  its  mistake  in  routing  ticket 646,  650-  655 

12.  Railroad  company  is  liable  in  damages  for  expulsion  from 
sleeping  car,  due  to  its  mistake  as  agent  in  routing 
sleeping  car  ticket   646,  655-  657 

13.  Shipment  to  consignor's  own  order  with  draft  attached 
with  directions  to  notify  purchaser  is  notice  to  carrier 
not  to  deliver  Ull  draft  is  paid 658,  664,  665,  674,  675 

14.  Delivery  of  goods  without  taking  up  bill  of  lading  to 
which  draft  was  attached  Is  a  conversion,  when  . . .  .658,  675 

15.  Evidence  insufficient  to  show  a  custom  to  deliver  goods 
without  surrender  of  bill  of  lading  to  which  a  draft  was 
attached   658,  664-  677 

16.  To  establish  waiver  of  rule  for  protection,  carrier  must 
have  knowledge  of  custom  of  its  receiving  agent  in  violat- 
ing the  rule   658,  676,  677 

COMPENSATION. 

See  Trusts  and  Trustees,  3,  4. 

See  Wills,  2-6. 

CONSTITUTION  CITED  AND  CONSTRUED. 

1.  Evidence  of  failure  of  accused  to  testify  and  deny  testi- 
mony incriminating  him  is  incompetent,  and  not  admis- 
sible against  him  in  a  subsequent  trial.    Art.  1,  sec.  9. . . .       1 

2.  Statutes  of  limitations  were  suspended  from  May  6,  1861, 

to  January  1,  1867.    Sched.  4  to  const,  of  1870 159,  170,  171 

3.  Power  and  duty  of  courts  to  declare  legislative  acts  void 


17  Gates]  INDEX.  737 

CONSTITUTION  CITED  AND  CONSTRUED— Continued. 

for  imposing  excessiye  ball,  excesBive  fines,  and  cruel 
and  unusual  punishments.    Art  1,  sec.  16 371,  382,  383 

4.  Statute  making  federal  license  prima  facie  evidence  of 
sales  of  intoxicating  liquors  is  not  unconstitutional  as  im- 
posing excessive  fines,  and  cruel  and  unusual  punish- 
ments.   Art.  1,  sec.  16 371,  378-  384 

5.  Statute  making  federal  license  firima  facie  evidence  of 
sales  of  intoxicating  liquors  is  not  unconstitutional  as 
vicious  class  legislation  in  excepting  druggists  and  manu- 
facturers of  liquor.    Art  11,  sec.  8  371,  378,  384 

6.  Classification  of  police  laws  is  permitted  unless  purely 
arbitrary  and  without  reasonable  basis.  State  const, 
art  1,  sec.  8;  art.  11,  sec.  8,  cl.  1;  .federal  const,  14th  am., 
sec.  1,  cl.  2 547,  559,  660 

7.  Prohibitory  statute  including  innocent  acts  because  of 
difficulty  In  separating  the  good  from  the  bad,  and  fraud, 

is  not  unconstitutional.    14th  am 547,  582-  588 

8.  Constitutional  provisions  authorizing  courts  to  control 
legislative  exercise  of  police  power.  Art.  1,  sec  8,  and 
art  11,  sec.  8  (State);  14th  am.  (U.  S.)  547,  590 

9.  Classification  in  legislation  must  rest  upon  some  natural 
or  reasonable  basis,  and  be  approximately  applicable  to 
all  members  of  the  class.    Art  1,  sec  8,  and  art.  11,  sec. 

8  (State);  14th  am.  (U.  S.)  547,  590,  591,  592 

10.  Exemption  of  manufactured  articles  from  taxation  does 
not  prevent  police  legislation  prohibiting  the  manufacture 

of  intoxicating  liquors.     Art  2,  sec.  30 547,  559,  593,  594 

11.  No  judicial  notice  that  intoxicating  liquors  are  manufac- 
tured out  of  the  produce  of    this    State.     Art    2,    sec. 

30  547,  593 

CONSTITUTIONAL  LAW. 

1.  Trial  by  jury  cannot  under  the  constitution,  be  denied  by 
supreme  court's  review  of  the  facts  after  excluding  in- 
competent and  prejudicial  evidence  80,  96,    97 

2.  Statutes  long  treated  as  constitutional  will  not  be  de- 
clared unconstitutional  except  for  the  clearest  and  most 
undoubted  reasons  270,  278-  280 

3.  Acts  1885,  ch.  66,  has  been  so  long  treated  as  constitu- 
tional that  it  will  not  be  now  declared  unconstitu- 
tional      270,  278-  280 
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4.  Penalty  imposed  upon  telegraph  and  telephone  companies 
for  refusal  to  transmit  messages,  and  upon  telephone 
companies   for  refusal   to   give   applicants   connections, 

does  not  render  statute  unconstitutional  

270,  277,  27S,  280,  281 

6.  Statute  is  not  unconstitutional  for  excessive  penalties 
where  cumulative  penalties  are  not  recoverable, 
when   270,  280,  281 

6.  Statute  against  discrimination  by-  telegraph  and  tele- 
phone companies  is  merely  declaratory  of  the  common 
law  270,  281,  282 

7.  A  rule  that  physical  connection  given  by  a  telephone  com- 
pany would  confer  such  right  upon  other  companies 
would  be  the  taking  6f  property  for  public  use  without 
compensation  and  without  due  process  of  law  in  violation 
of  the  State  constitution  (art.  1,  sees.  8  and  21)  and  of 
the  5th  and  14th  amendments  of  the  constitution  of  the 
United   States    270,   284-  286 

8.  Power  and  duty  of  courts  to  declare  legislative  acts  void 
for  imposing  excessive  bail,  excessive  fines,  and  cruel  and 
unusual  punishments  371,  382,  383 

9.  Statute  making  federal  license  prima  fade  evidence  of 
sales  of  intoxicating  liquors  is  not  unconstitutional  as  im- 
posing excessive  fines,  and  cruel  and  unusual  punish- 
ments     371,  378,  384 

10.  Statute  making  federal  license  prima  facie  evidence  of 
sales  of  intoxicating  liquors  is  not  unconstitutional  as 
vicious  class  legislation  in  excepting  druggists  and  manu- 
facturers of  liquor  371,  378,  384 

11.  Legislative  power  to  prescribe  rules  of  evidence;  stat- 
ute making  possession  of  federal  license  prima  facie  evi- 
dence of  unlawful  sale  of  intoxicating  liquors  is  not  un- 
constitutional for  that  reason  371,  384-  386 

12.  Statute  regulating  bulk  sales  of  merchandise  is  a  valid 

and  constitutional  exercise  of  the  police  power 

472,  477,  478 

13.  Classification  of  police  laws  is  permitted  unless  purely 
arbitrary  and  without  reasonable  basis  547,  659,  560 

14.  Presumption  of  facts  sustaining  classification  in  police 
laws;   burden  on  assailant  of  classification 547,  559,  560 

15.  Statute  prohibiting  manufacture  of  intoxicating  liquors 
for  pale,  excepting  alcohol  188  proof,  is  not  invalid  for 

^^,.    1^  such  classification  547,  559,  562,  563 

16.  Statute  prohibiting  manufacture  of  Intoxicating  liquors, 
for  sale,  but  excepting  alcohol  188  proof,  is  not  invalid  for 

its  classification  547,  563-  565 
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17.  Such  statute  does  not  unjustly,  unreasonably,  and  arbi- 
trarily discriminate  against  liquor  manufactures  in  this 
State  and  in  favor  of  those  in  other  States 547,  565,  567 

18.  Legislative  power  is  complete  except  as  restrained  by 
State  or  federal  constitution 647,  566 

19.  Restrictions  in  constitution  must  be  pointed  out 547,  566 

20.  Criminal  laws  involving  life  and  liberty  are  based  upon 
police  power  and  may  include  manufacture  of  intoxicat- 
ing liquors   547,  571,  572 

21.  Prohibitory  statute  including  innocent  acts  because  of 
difficulty  in  separating  the  good  from  the  bad,  and 
fraud,  is  not  unconstitutional  547,  582-  588 

22.  Manufacture  of  intoxicating  liquors  for  sale  and  exporta- 
tion to  other  States  and  countries  may  be  prohibited 

547,  588,  589 

23.  Function  of  courts  to  determine  whether  statute  tends  to 
protect  public  safety,  health,  and  morals,  and  whether 
constitutional   547,  589,  590 

24.  Constitutional  provisions  authorizing  courts  to  control 
legislative  exercise  of  police  power  547,  590 

25.  Classification  in  legislation  must  rest  upon  some  natural 
or  reasonable  basis,  and  be  approximately  applicable  to 

all  members  of  the  class   547,  590,  591,  692 

26.  Exemption  of  manufactured  articles  from  taxation  does 
not  prevent  police  legislation  prohibiting  the  manufacture 

of  intoxicating  liquors  647,  559,  593,  594 

CONTESTED  ELECTIONS. 

1.  Cannot  be  determined  by  city  council  without  previously 
established  rules  under  statute  conferring  the  power  un- 
der previously  established  rules 235,  242,  243 

2.  Supervisory  jurisdiction  of  circuit  court  over  contested 
election  cases  before  a  city  council  235,  243 

3.  In  circuit  court,  where  no  other  provision  is  made 

235,    243,  244 

4.  Original  jurisdiction  is  in  circuit  court,  and  only  cumu- 
lative jurisdiction  is  in  city  council,  when.. 235,  244,  245,  249 

6.  Grounds  may  be  stated  in  two  aspects  based  upon  the 
invalidity  and  the  validity  of  the  election 235,  245,  247 

6.  Petition  alleging  petitioner's  election  by  a  majority  vote, 
wrongfully  revised  by  commissioners  of  election  so  as 
to  give  contestee  a  majority,  is  not  subject  to  demurrer 
235.    246-  248 

7.  Not  jury  cases  235,  249,  250 
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8.  Order  placing  contested  election  case  upon  tbe  Jury  dock- 
et may  be  changed  to  nonjury  docket  at  a  subsequent 
term;  practice  points;  "merits  of  controversy.".  .236,  250,  251 

9.  Petition  charging  petitioner's  election  on  the  face  of  the 
returns,  and  that  the  returns  were  illegally  changed  into 

a  majority  for  contestee,  states  a  case  for  petitioner.  .235,  251 

10.  Amendment  of  answer  will  not  be  allowed  after  petitioner 
has  closed  his  evidence,  when  235,  251-  253 

11.  Amendment  of  answer  involving  the  right  of  commis- 
sioners of  elections  to  go  behind  the  returns  is  without 
merit  285,  253 

12.  Amendment  inviting  court  to  recount  ballots,  without  al- 
legation of  the  object  of  the  recounting,  is  insufficient, 
and  is  properly  refused 235,  253 

13.  Commissioners  of  elections  cannot  ge  behind  the  returns 
and  recount  the  ballots,  but  must  preserve  the  ballots- 
under  seal  for  use  in  a  contest  235,  253-  257 

CONTRACTS. 

1.  Contract  authorizing  property  pledged  for  particular  debt 
to  be  held  for  general  Indebtedness  is  valid,  but  will  be 
construed  in  favor  of  pledgeor,  especially  if  on  a  printed 
form  furnished  by  pledgee  6,    16 

2.  Contract  for  delivery  of  goods  in  monthly  installments 
is  breached  by  purchaser's  failure  to  pay  for  any  install- 
ment as  stipulated;  and  seller  may  sue  for  damages  sus- 
tained      135,  186-  138 

8.  Measure  of  damages  for  breach  of  such  contract  by  the 
purchaser  135,  136,  137,  138-  142 

4.  Physical  connection  with  lines  and  switchboards  for  an 
indefinite  time  may  be  severed  by  the  owning  company 
without  the  other's  consent  270,  282-  286 

6.  Physical  connection  given  to  one  company  does  not  con* 
fer  such  right  upon  other  companies  270,284-  286 

6.  Such  rule  would  be  the  taking  of  property  for  public  use 
without  compensation  and  without  due  process  of  law. 
270,  284,  285 

7.  Liability  of  agents  on  contracts  made  outside  of  the  scope 

of  their  authority  302,  305 

8.  No  implied  power  of  a  corporation  to  purchase  and  hold 
stock  in  other  corporations;  and  contract  is  uUra  vires 
and    void,    when    802,  306 

9.  Agent  not  expressly  binding  himself  personally  is  not 
liable  on  ultra  vires  contract  authorized  by  the  corpora- 
tion   802,  807,  808 
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10.  In  violation  of  law,  or  that  are  immoral  or  against  pub- 
lic policy,  are  not  enforceable   472,  482 

11.  Procured  by  fraud  are  voidable  at  option  of  defrauded 
party,  when 432,  640 

12.  Sales  and  possession  procured  by  fraudulent  representa- 
tions as  to  solvency  may  be  disaffirmed,  and  title  and  pos- 
session regained 532,  540,  541 

13.  Announced  intention  not  to  perform  may  be  treated  as  a 
breach;  suit  at  once  595,  611,  612-  616 

14.  Breach  by  voluntarily  rendering  performance  a  legal  im- 
possibility; suit  at  once,  when 595,  612-  614 

15.  Right  of  rescission  for  default  of  other  party  in  abandon- 
ing contract;   no  such  intention  in  this  case   ..595,  614,  615 

16.  What  disability  or  inability  will  justify  the  other  party  in 
abandoning  the  contract   595,  615,  616 

17.  Time  is  no^  the  ^sence  of  working  contracts;  damages 
for  delay  is  only  remedy  696,  616 

18.  Failure  to  complete  work  within  time  does  not  terminate 
contract;  injured  party  may  terminate  it  after  time  ex- 
pires        595,  616 

19.  No  rescission  of  building  contract  in  anticipation  of  non- 
performance within  time,  when 595,  615-  617 

20.  Rescission  for  other  party's  total  or  legal  disability, 
actual  default,  or  unequivocal .  renunciation,  when 

595,   617,  618 

21.  Forfeiture  clause  will  not  be  enforced  against  contractor 
upon  owner's  wrongful  rescission  of  binding  contract, 
when 595,  617-  620 

22.  Termination,  without  right,  is  a  breach  696,  620 

23.  Legal  right  to  abandon  or  renounce  contract,  submitting 

to  legal  consequences  595,  620,  621 

24.  Measure  of  damages  for  breach  is  compensation,  when. 
595,  621 

25.  Value  of  breached  contract  is  difference  between  price 
and  value 595,  621,  623 

26.  Measure  of  damages  for  contractor's  breach  of  a  build- 
ing contract  is  the  difference  between  agreed  price  and 
cost  of  performance 595,  621 

27.  Remedies  of  contractor  for  owner's  termination  or  rescis- 
sion of  building  contract 595,  621,  622 

28.  Rescission  entitles  injured  party  to  restoration  of  status 
quo;   repudiator  cannot  claim  benefit   595,  622 

29.  Owner's  wrongful  termination  of  building  contract  treat- 
ed as  a  rescission  by  the  contractor  entitles- contractor  to 
recovery  for  expenditures  in  perfomance,  when.  595,  622-  625 


742  INDEX.  [125  Tenn. 

CONTRACTS— Continued. 

30.  Brief  statement  of  expenditures  testified  to,  in  the  ab- 
sence of  opposing  testimony,  is  not  too  vague  and  indefi- 
nite for  recovery,  when    595,   625,626 

31.  Interest  on  damages  from  institution  of  suit  for  owner's 
wrongful   termination  of  construction   contract,   treated 

as   a   rescission  by  the   contractor 595,  626 

32.  First  connecting  common  carrier  owes  a  contract  duty 
to  shipper  not  to  divert  shipment  from  route,  when. 
627.  633-635.  637 

See  Sales. 

See  Sales  of  Merchandise  In  Bulk. 

CONVERSION. 

1.  Pledgee  of  collateral  securities  is  not  guilty  of  conver- 
sion by  his  unauthorized  purchase  at  their  sale,  so  long 
as  he  retains  possession  with  power  to  return  them  to 
pledgor,  upon  proper  tender  and  request   6,  12-     14 

2.  Pledgee's  purchase  without  express  authority  may  be 
treated  by  pledgeor  as  valid  or  null;  but  not  as  a  con- 
version, when 6,     14 

3.  Common  carrier's  delivery  of  goods  without  taking  up 
bill  of  lading  to  which  draft  was  attached  is  a  conver- 
sion,  when 658,  675 

« 

CORPORATIONS. 

See  Municipal  Corporations. 
See  Private  Corporations. 

COST  BONDS. 

Actions,  appeals,  appeals  in  error,  and  writs  of  error  may  be 
prosecuted  upon  the  pauper  oath   314,  316.  317,  320 

COURT  OF  CIVIL  APPEALS. 

See  Certiorari. 

CRIMINAL  LAW. 

1.  Evidence  of  failure  of  accused  to  testify  and  deny  testi- 
mony incriminating  him  is  incompetent,  and  not  admis- 
sible against  him  in  a  subsequent  trial .    ] 

2.  Compulsion  of  accused  to  testify,  on  cross-examination, 
as  to  incriminating  testimony  in  committing  trials  not 
there  denied  by  him,  and  charge  of  court  thereon,  consti- 
tuting reversible  error 1 

3.  Evidence  sufficient  to  sustain  conviction  of  murder  in  the 
second  degree : 19,  23-46,  60.    62 


17  Gates]  INDEX  743 

CRIMINAL  LAW— Continued. 

4.  Previous  threats  and  acts  of  hostility  do  not  constitute 
grounds  of  self-defense,  when 19,  43-    46 

5.  Argument  of  counsel  can  afford  no  ground  for  new  trial 
where  no  objection  was  made  or  exception  taken  at  the 
time 19,  47,    63 

6.  Truth  of  improper  argument  and  fact  of  exceptions  there- 
to must  be  authenticated  in  bill  of  exceptions;  inclusion 
of  written  motion  for  new  trial  so  alleging  or  charging 
does  not  establish  the  truth  or  fact  19,  48,    49 

7.  Facts  and  what  transpired  on  a  criminal  trial  cannot  be 
establisihed  by  afladavits  upon  motion  for  a  new  trial,  but 
must  be  authenticated  by  trial  Judge  in  bill  of  excep- 
tions  19,  49-    63 

8.  New  trial  will  not  be  granted  for  separation  of  Jury  in  a 
criminal  case  where  it  is  fully  and  satisfactorily  shown 
that  no  prejudical  communication  was  had  with  them. 

19,    53-68,   60,     62 

9.  Separation  of  jury  in  taking  a  walk,  going  to  see  a  fur- 
nace, or  going  to  a  show  constitutes  no  ground  for  a 
new  trial,  when;  case  in  judgment 19,  63-    62 

10.  Findings  of  fact  by  trial  judge  on  motion  for  a  new  trial 
are  binding  upon  the  supreme  court  19,    60 

11.  A  new  trial  will  not  be  granted  for  moderate  use  of  in- 
toxicating liquors  by  some  of  the  jury  In  a  criminal  case 
when  no  juror  is  affected  by  it  19,    62 

12.  Officers  permitting  separation  of  jury  and  Jurors  separat- 
ing from  body  of  jury  should  be  fined  and  punished.  .19,    61 

13.  Trial  Judge's  suspension  of  judgment  of  conviction  and 
sentence  as  a  reformatory  measure  is  void,  and  the  judg- 
ment may  be  enforced  at  a  succeeding  term 64 

14.  Judgment  omitted  to  be  entered  upon  verdict  at  trial 
term  may  be  entered  at  a  subsequent  term;  common  law 
practice  of  suspension  never  existed  here 64,  67-    70 

15.  Governor's  power  to  grant  conditional  pardons  covers  in- 
definite suspensions  of  sentence  by  trial  court  at  com- 
mon law 64,  70,    71 

16.  Trial  by  jury  cannot,  under  the  constitution,  be  denied 
supreme  court's  review  of  the  facts  after  excluding  in- 
competent and  prejudicial  evidence 80,  85,  93-    96 

17.  Judgment  must  impose  separate  or  several  punishments 
against  defendants  jointly  convicted,  except  in  offenses 
requiring  Joint  agency 143,  146,  146 

18.  Punishment  must  be  infiicted  upon  each  for  violation  of 
four  mile  law 143,  146 

19.  Sentence  of  imprisonment  cannot  be  suspended  until 
next  term 143,  147 
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20.  Unauthorized  suspension  of  sentence  of  Imprisonment 
presents  no  question  after  its  expiration 143,  147 

21.  Burden  is  upon  the  accused  to  show  his  innocence  in  the 
supreme    court    371,  sgg 

22.  Former  acquittal  cannot  be  pleaded  In  bar  of  subsequent 
prosecution  for  a  similar  offense  on  a  subsequent  date 
where  conviction  is  sought  upon  ground  of  possession  of 
federal  license  to  sell  liquors,  when 371,  388,  3S9 

23.  Misconduct  of  State's  attorney  in  reading  to  the  Jury  a 
memorandum  indorsed  on  indictment  showing  State's 
witnesses  examined  before  grand  jury  is  prejudicial  and 
reversible  error,  when.    420,  424-  427 

24.  Where  the  evidence  shows  Involuntary  manslaughter, 
an  inaccurate,  unnecessary,  and  harmless  charge  on  that 
subject  is  not  reversible  error 420,  427,  428 

25.  Charge  that  self-defense  is  not  available  for  shooting  an 
intervening  peacemaker  whose  brother  was  putting  ac- 
cused in  danger  of  death  or  great  bodily  harm  is  proper, 
when.    420,  428,  429,  430 

26.  Refusal  of  requested  charge  that  defendant,  without 
fault,  may  shoot  an  intervener  trying  to  disarm  him 
against  his  aggressive  adversary,  is  erroneous,  when.  . . . 
420,   428-  «1 

27.  One  intervening  to  disarm  the  defendant  against  unlaw- 
ful assault  becomes  a  particeps  criminis  and  may  be  de- 
fended against 420,  431 

28.  Refusal  to  charge  a  requested  instruction  on  self-defense 
that  is  not  strictly  accurate  is  not  reversible  error;  sug- 
gested corrections 420,  431,  432 

29.  "Overt  act"  is  defined;  proper  refusal  of  requested  in- 
struction that  certain  facts,  if  found  to  be  true,  consti- 
tute an  "overt  act"  entitling  accused  to  acquittal 

420,    432-  434 

30.  Accused  has  same  right  of  self-defense  against  an  inter- 
vener as  against  the  party,  even  a  brother,  in  whose  be- 
half the  intervention  was  made 420,  434-  436 

CRIMINAL  FROCEDURB. 

OlBjcers  permitting  separation  of  Jury  and  jurors  separating 
from  body  of  fury  should  be  fined  and  punished 19,    61 

CURTESY. 

1.  Wife's    land    acquired    by    adverse    possession    descends 
to  heirs,  subject  to  husband's  curtesy.  . . .: 159,  172 


17  Gates]  INDEX  745 

CURTESY— Continued. 

m 

2.   Tenant  by  curtesy  or  his  grantees  cannot  acquire  title 

adverse  to  remaindermen  by  adverse  possession 

169,  172,  173 

CUSTODY  OP  CHILDREN. 
See  Parent  and  Child. 

CUSTOM. 

1.  Evidence  insufficient  to  show  a  custom  to  deliver  goods 
without  surrender  of  bill  of  lading  to  which  a  draft  was 
attached 658,  664-  677 

2.  To  establish  waiver  of  rule  for  protection,  carrier  must 
have  knowledge  of  custom  of  its  receiving  agent  in 
violating  the  rule 658,  676,  677 

DAMAGES. 

1.  Contract  for  delivery  of  goods  in  monthly  installments 
is  breached  by  purchaser's  failure  to  pay  for  any  install- 
ment as  stipulated;  and  seller  may  sue  for  damages  sus- 
tained     185,  136-  138 

2.  Measure  of  damages  for  breach  of  such  contract  by  the 

purchaser 135,  136,  137,  138-  142 

3.  For  failure  of  railroad  companies  to  perform  duties  to 
prevent  personal  injuries  to  passengers 260,  264 

4.  Special  damages  must  be  averred,  if  the  words  are  not 
actionable  per  se,    437,  440 

5.  Time  is  not  the  essence  of  working  contracts;  damages 
for  delay  is  only  remedy 595,  616 

6.  Measure  of  damages  for  breach  of  contract  Is  compensa- 
tion,  when 595,  621 

7.  Value  of  breached  contract  is  difference  between  price 
and  value  595,  621,  623 

8.  Measure  of  damages  for  contractor's  breach  of  a  build- 
ing contract  is  the  difference  between  agreed  price  and 
cost  of  performance  595,  621 

9.  Remedies  of  contractor  for  owner's  termination  or  rescis- 
sion of  a  building  contract  «595,  621,  622 

10.  Rescission  entitles  injured  party  to  restoration  of  status 
quo;   repudiator  cannot  claim  benefit   595-  622 

11.  Owner's  wrongful  termination  of  building  contract 
treated  as  a  rescission  by  the  contractor  entitles  con- 
tractor to  recovery  for  expenditures  in  performance, 
when.    595,   622-  625 
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12.  Brief  statement  of  expenditures  testified  to,  in  the  ab- 
sence of  opposing  testimony,  is  not  too  vague  and  in- 
definite for  recovery,  when 595,  625-  626 

13.  Interest  on  damages  from  institution  of  suit  for  owner's 
wrongful   termination  of  construction   contract,   treated 

as  a  rescission  by  the  contractor 595,  626 

14.  Liability  of  initial  and  connecting  common  carriers  for 
loss  of  freight.    See  Common  Carriers,  4,  7,  10. 

DEAI^RS. 

L  Manufacturer  of  Implements  selling  same  to  jobbers  and 
commission  merchants  only  is  not  a  "dealer"  or  "mer- 
chant," within  the  meaning  of  the  taxation  laws.  148,  150-  158 

2.  A  "dealer"  is  defined  148,  156 

8.  Manufacturers,  merchants,  and  dealers  are  defined  and 
distinguished;  manufacturer  becomes  a  merchant,  when. 
148,    166-  158 

DEATH. 

1.  Declaration  for  wrongful  death  must  aver  the  existence 
of  a  beneficiary  or  beneficiaries  of  one  of  the  classes  for 
whose  use  action  is  preserved  by  statute 351,  355,  356 

2.  One  beneficiary  as  administrator  recovering  damages  for 
wrongful  death  recovers  as  trustee  for  all  benefici- 
aries     351,  360 

8.  Administration  on  estate  of  a  deceased  nonresident  can- 
not be  granted  here  to  sue  for  wrongful  death  caused  in 

another  State,  by  a  corporation  of  that  State 

408,  413-416,  418,  419 

4.  "Debt"  that  fixes  Jurisdiction  of  administration  is  de- 
fined to  be  a  fixed  or  specific  sum  due  contract;  and  not 
damages  for  wrongful  death 408,  418,  419 

5.  One  sued  by  administrator  for  wrongful  death  may  pe- 
tition to  revoke  letters  of  administration  granted  with- 
out jurisdicUon 408,  411-413,  418,  419 

DECLARATION  (PLEADING). 

Declaration  in  slander  must  state  such  extrinsic  circum- 
stances as  will  connect  the  plaintiff  with  the  alleged  de- 
famatory matter 437,  440,  441 

See  Pleading  and  Practice. 
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DEEDS  OP  CONVEYANCE. 

1.  Deed  appearing  to  be  written  on  back  of  State's  grant  as 
shown  by  their  juxtaposition  on  the  registration  book, 
and  thus  identifying  land  conveyed  497,  523-  631 

2.  Certificate  of  copies  of  State's  grant  and  of  grantee's 
indorsed  deed  that  is  sufficient  to  make  them  admissible 

in  evidence  .• 497,  523-  531 

DEMURRER. 

Petition  alleging  petitioner's  election  by  a  majority  vote, 
wrongfully  revised  by  commissioners  of  election  so  as  to 
give  contestee  a  majority,  is  not  subject  to  demurrer  in 
contested  election  case  235,  246-  248 

DISCRIMINATION. 

1.  Statute  against  discrimination  by  telegraph  and  tele- 
phone companies  is  merely  declaratory  of  the  common 
law   270,  281,  282 

2.  Telegraph  and  telephone  companies  are  common  car- 
riers of  intelligence,  without  partiality  or  discriniina- 
tion  270,  282 

DIVORCE. 

1.  Award  of  custody  of  minor  child  to  its  mother  does  not 
relieve  its  father  from  liability  for  its  support.  .112,  113-  116 

2.  Reasons  for  the  foregoing  rule 112,  116-  119 

3.  Father  is  only  required  to  support  his  minor  children  in 
a  manner  commensurate  with  his  means  and  station  in 
life 112,113,119 

DYING  DECLARATIONS. 

1.  Defined;  tending  to  implicate  the  accused  are  admissi- 
ble; rule  and  its  limitations  are  well  established.  80,  85,    86 

2.  Foregoing  rule  is  an  exception  to  the  general  rule  ex- 
cluding hearsay  evidence  and  requiring  the  State's  wit- 
nesses to  testify  in  the  presence  of  the  accused 80,    85 

3.  Reason  for  the  exception  to  or  qualification  of  the  gen- 
eral rule 80,    86 

4.  To  prove  res  ffestae  of  homicide,  but  not  past  occur- 
rences and  motives 80,   84-    96 

5.  Admission  to  prove  previous  threats,  past '  occurrences, 
and  motives,  wheit  prejudicial,  and  properly  and  season- 
ably objected  to,  constitute  reversible  error,  when 

80,85,93-    96 
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EJECTMENT.      . 

1.  In  chancery  on  condition  that  purchase  money  received 

be  charged  on  the  land,  when 159,  180 

2.  Mesne  profits  to  be  set  off  by  permanent  improyements 
and  taxes  paid   159,  180,  181 

3.  Maintainable  against  actual  occupant,  though  mere  un- 
known servant  of  adverse  claimant,  and  prevents  bar 
of  statutes  of  limitations  in  favor  of  such  adverse  claim- 
ant made  a  party  defendant  by  amendment 497,  501-  523 

4.  Complainant  will  not  be  required,  at  his  peril,  to  know 
whether  actual  occupant  is  a  tenant  or  mere  servant 
497,  517-520,  622,  623 

6.  Claimant  may  maintain  ejectment  against  occupant 
ostensibly  controlling  the  land,  regardless  of  his  rela- 
tion to  others   497,  520 

6.  Occupant  ostensibly  controlling  land  may  be  sued;  occu- 
pancy by  possession   497,  620 

ELECTIONS. 

1.  Grounds  for  contest  of  election  may  be  stated  in  two  as- 
pects based  upon  the  invalidity  and  the  validity  of  the 
election   235,  245,  247 

2.  To  be  held  under  the  Dortch  law  in  cities  in  civil  dis- 
tricts of  2,500  population   235,  246 

3.  Amendment  of  answer  involving  the  right  of  commis- 
sioners of  elections  to  go  behind  the  returns-  is  without 
merit    235,  253 

4.  Amendment  inviting  court  to  recount  ballots,  without 
allegation  of  the  object  of  the  recounting,  is  insuffi- 
cient, and  is  properly  refused    235,  263 

5.  Commissioners  of  elections  cannot  go  behind  the  returns 
and  recount  the  ballots,  but  must  preserve  the  ballots 
under  seal  for  use  in  a  contest 235,  253   257 

6.  Ballots  perforated  by  mistake  and  not  so  marked  for 
identification  are  valid  235,  258,  259 

ENTRIES. 

See  Land  Laws. 

ESTATES. 

1.  Tail,  general  and  special,  have  bepn  abolished;  origin 
and  creation  of  estates  in  fee    390,  399 

2.  Title  in  fee  includes  all  interest  and  right 890,  399 
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ESTOPPEL. 

1«  Estoppel  by  conduct,  to  be  available,  must  be  pleaded 
and  proved 159,  176 

2.  The  party  relying  upon  estoppel  by  conduct  of  the  other 
party  must  show  that  he  was  misled  thereby 159,  176 

3.  None  to  assert  rights  by  prior  failure  to  do  so 
without  knowledge  or  culpable  negligence  in  acquiring 
knowledge  of  them  159,  176,  177 

4.  Defense  is  InefTective  where  facts  are  too  indefinite 

159,  177 

5.  Members  adhering  to  doctrinal  standards  of  their  church 
are  not  estopped  by  participating  in  government  and 
services  with  congregation  of  the  void  union  with  an- 
other church    452,   457-461,  465 

6.  Acquiescence  in  void  union  of  two  churches  and  the  ac- 
tion of  the  majority  may  amount  to  conclusive  evidence 
of  consent  to  transfer;  but  not  estoppel;  rule  not  appli- 
cable in  this  case 452,  464,  465 

EVIDENCE. 

1.  Of  failure  of  accused  to  testify  and  deny  testimony  in- 
criminating him  is  incompetent,  and  not  admissible 
agajlnst  him  in  a  subsequent  trial 1 

2.  Compulsion  of  accused  to  testify,  on  cross-examination, 
as  to  incriminating  testimony  in  committing  trials  not 
there  denied  by  him,  and  charge  of  court  thereon,  con- 
stituting reversible  error  1 

3.  Question  whether  there  is  no  evidence  to  support  verdict 

is  one  of  law  to  be  determined  first  by  trial  Judge.. .  123,  128 

4.  Legislative  power  to  prescribe  rules  of  evidence;  statute 
making  possession  of  federal  license  prima  facie  evidence 
of  unlawful  sale  of  intoxicating  liquors  is  not  unconstitu- 
tional for  that  reason    371,   384-  386 

5.  Internal  revenue  license  for  liquor  dealer  is  competent 
evidence  for  the  period  covered  by  its  duration  as  de- 
termined from  the  amount  paid  and  the  date  it  became 
efTective    371,   386,  887 

6.  Internal  revenue  license  for  retail  sale  of  malt  liquor  is 
prima  facie  evidence  of  unlawful  sales  of  malt  intoxicat- 
ing liquors  only;  accurate  charge  of  court  so  stating; 
liquors — spirituous,  vinous,  and  malt 371,  380,  381,  887 

7.  Burden  Is  cast  upon  accused  by  payment  of  internal 
revenue  tax  and  by  conviction  to  show  his  innocence  is 
not  removed  by  showing  absence  of  sales  of  intoxicants, 
when 371,  388 
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8.  Burden  is  upon  the  accused  to  show  his  innocence  in 
the  supreme  court    317,  38S 

9.  Acquiescence  in  yold  union  of  two  churches  and  the  ac- 
tion of  the  majority  may  amount  to  conclusive  evidence 
of  consent  to  transfer;  but  not  estoppel;  rule  not  ap- 
plicable in  this  case   452,  464,  465 

10.  Chancery  will  refuse  relief  on  stale  demands  after  loss 
of  evidence  so  that  decree  cannot  be  pronounced  with 
confidence   483,  494,  495 

11.  Possession  is  prima  facie  evidence  of  ownership  of  bank 
bills   488.  486-  496 

12.  Certificate  of  copies  of  State's  grant  and  of  grantee's  in- 
dorsed deed  that  Is  sufficient  to  make  them  admissible 

in  evidence  497,  523-  531 

13.  Evidence  establishing  purchaser's  fraudulent  intent  not 

to  pay  for  the  goods  532,  5I2«  543 

14.  Brief  statement  of  expenditures  testified  to,  in  the  ab- 
sence of  opposing  testimony,  is  not  too  vague  and  indefi- 
nite for  recovery,  when 595,   625,  626 

15.  Insufficient  to  ahow  a  custom  to  deliver  goods  without 
surrender  of  bill  of  lading  to  which  a  draft  was  at- 
tached       658,   664-  677 

16.  Held  to  show  no  violation  by  insured  of  provision  ex- 
empting insuring  bondsmen  from  liability 658>  679-  683 

17.  Held  to  show  no  violation  by  insured  of  provision  for 
use  of  precautions  to  detect  wrongful  acts  by  insured 
employee   658,  683-  685 

EXEMPTIONS. 

Of  life  insurance  from  debts  of  husband  does  not  exempt 
same  from  wife's  debts,  when  342,  345 

FEDERAL  COURTS. 

1.  Jurisdiction  must  be  conferred  upon  federal  courts  by 
federal  constitution  or  statutes;  no  probate  jurisdiction. 
98.   108.  109 

2.  Jurisdiction  of  State  and  federal  courts  is  concurrent  un- 
less the  Jurisdiction  of  the  federal  courts  is  made  exclu- 
sive        98,   108,  109 

3.  Probate  jurisdiction  for  appointment  of  administrators 
is  in  State  courts,  and  not  in  federal  courts,  even  though 
decedent  died  on  territory  ceded  by  State  to  federal 
government 98,  109.  110 

5.  Receiver  may  be  authorized  by  decree  in  bankruptcy  to 
sue  for  debts  due  the  bankrupt 292,  293-  295 
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FEDERAL  COURTS— Continued. 

6.  Decree  In  federal  court  authorizing  trustee  in  bankruptcy 
to  sue  for  debts  due  the  bankrupt  cannot  be  collaterally 
attacked  in  the  State  courts  292,  295-  301 

FEE. 

1.  Estates  tail,  general  and  special,  have  been  abolished; 
origin  and  creation  of  estates  in  fee 390,  899 

2.  A  "title  in  fee"  is  a  full  and  absolute  estate,  beyond  and 
outside  of  which  there  is  no  other  interest  or  even  show 

of  right 390,  399 

FIDELITY  INSURANCE. 

1.  "Culpable  negligence"  of  employee,  as  defined  in  a  fideli- 
ty bond  and  as  applied  to  the  facts,  is  held  to  be  estab- 
lished     658,  677-  679 

2.  Evidence  held  to  show  no  violation  by  insured  of  pro- 
vision exempting  insuring  bondsman  from  liability 

658,   679-  683 

3.  Evidence  held  to  show  no  violation  by  insured'  of  pro- 
vision for  use  of  precautions  to  detect  wrongful  acts  by 
insured  employee  658,  683-  685 

4'.  "Charges"  mean  "freight  charges,"  and  not  value  of 
shipment  for  which  draft  is  attached  to  bill  of  lading  for- 
warded through  other  agencies  for  collection  ...658,  680-  683 

5.  Bonds  are  treated  as  insurance  contracts  as  to  nature 
and  extent  of  liability,  but  they  are  in  form  bonds  whose 
penalty  cannot  be  exceeded  in  judgment 658,  690,  691 

FINAL  DECREES. 

1.  Pronounced  and  entered  at  chambers  are  reviewable 
when  writ  of  error  as  decrees  of  court  in  regular  session.  120 

2.  Decree  overruling  plea  in  abatement  to  jurisdiction  is 
not  a  final  decree  passing  upon  the  merits 288,  290 

3.  Final  decree  is  defined  in  the  sense  entitling  loser  to  ap- 
peal as  of  right  288,  290 

4.  An  appeal  in  the  chancellor's  discretion  does  not  lie  from 
a  decree  overruling  a  plea  in  abatement  to  the  jurisdic- 
tion of  the  chancery  court 288,  290,  291 

FINDINGS  OF  FACT. 

1.  By  trial  Judge  on  motion  for  a  new  trial  are  binding  upon 
the  supreme  court 19,    60 

2.  Preparation  by  counsel  is  improper,  when  requested  to 

be  reduced  to  writing  646,  648-  650 
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FINDINGS  OF  FACT— Continued. 

3.  Reduced  to  writing  by  counsel  will  be  disregarded;  and. 
If  exception  was  taken  and  error  assigned,  case  will  be 
reversed    r 646,   648-  650 

FORMER  ACQUITTAL. 

Cannot  be  pleaded  In  bar  of  subsequent  prosecution  for 
a  similar  offense  on  a  subsequent  date  where  conviction 
Is  sought  upon  ground  of  possession  of  federal  license  to 
sell  liquors,  when  871,  388,  389 

FOUR  MILE  LAW. 

Punishment  must  be  Inflicted  upon  each  for  violation  of  four 
mile  law  143,  146 

FRAUD. 

1.  Contracts  procured  by  a  fraud  are  voidable  at  option  of 
defrauded  party,   when    532,  540 

2.  Sales  and  possession  procured  by  fraudulent  representa* 
tions  as  to  solvency  may  be  disaffirmed,  and  title  and  pos- 
session regained  532,  540,  641 

3.  Purchaser's  intent  not  to  pay  for  goods  is  established  by 
his  hopeless  insolvency,  without  actual  false  representa- 
tions, when   582,  541 

4.  Evidence  establishing  purchaser's  fraudulent  Intent  not 

to  pay  for  the  goods  532,  542,  643 

5.  Sales  avoided  for  fraud  of  vendee  vests  title  and  right 
of  possession,  and  not  a  mere  lien,  in  the  seller,  not  de- 
feated by  suggestion  of  Insolvency  of  vendee's  es- 
tate    532,  544,  546 

6.  Sales  avoided' for  fraud  of  vendee,  and  goods  recovered 
after  vendee's  general  assignment  or  bankruptcy. 532,545,  546 

7.  Sales  avoided  for  vendee's  fraud,  as  soon  as  learned, 
entitles  seller  to  rescission  and  recovery  of  the  goods, 
even  after  suggestion  of  insolvency  of  vendee's  estates; 

no  laches 532,  646 

FRAUDULENT  CONVEYANCES. 

See  Sales  of  Merchajidise  In  Bulk. 

GRANT  OF  STATE. 

1.  State's  second  grant  can  only  serve  as  an  assurance  of 

title  to  be  made  effective  by  adverse  possession 

159,  170,  171.  178,  174 

2.  No  Innocent  purchaser  as  against  a  prior  State  grant.  159,  178 
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HEARSAY  EVIDENCE. 

See  Dying  Declarations,  2. 

HOMESTEAD. 

Of  husband  and  wife  can  only  be  conveyed  by  their  Joint 
deed;  separate  execution;  no  delivery  till  complete.. 309,  312 

HUSBAND  AND  WIFE. 

1.  Husband  Jointly  occupying  wife's  land  with  her  cannot 
assert  adverse  claim  under  adverse  possession. . .  .159,  170-  172 

2.  Wife's  land  so  acquired  by  adverse  possession  descends 

to  heirs,  subject  to  husband's  curtesy  159,  172 

IMPROVEMENTS. 

Mesne  profits  to  be  set  off  by  permanent  improvements  and 
taxes  paid 159,  180,  181 

INDICTMENT  AND  PRESENTMENTS. 

1.  Indictment  for  assault  with  Intent  to  commit  murder  In  the 
first  degree  will  support  verdict  of  guilty  of  an  attempt 

to  commit  voluntary  manslaughter 131,  132,  133 

2.  Presentment  for  selling  liquor  without  license  does  not 
Include,  as  a  less  offense,  the  offense  for  exercising 
privilege  of  retail  liquor  dealer  without  payment  of  pre- 
scribed tax,  when  445 

INDORSER. 

See  Bills  and  Notos.- 

INHERITANCB  TAXES. 

1.  Statute  to  be  strictly  construed  against  State  and  In  favor 

of  taxpayer  890,  896 

2.  On  estates  passing  under  will  or  statute  only  where 
decedent  was  seized  or  possessed  of  the  whole  estate  at 
his  death   390,  896-  398 

3.  Land,  taken  and  adversely  held  under  parol  gift  does  not 
pass  under  a  devise  to  the  donee  so  as  to  be  subject  to 
Inheritance  taxes  390,   395,  397,  398,  406,  407 

4.  Suit  to  recover  inheritance  taxes  upon  a  devise  will  not 
authorize  a  recovery  upon  a  parol  gift  to  the  devisee, 
when    890,   398,  407 

INNOCENT  PURCHASER. 

Not  as  against  a  prior  State  grant 159,  178 

125  Tenn. 
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INSURANCE. 

See  Fidelity  Insurance. 

INTEREST. 

1.  On  damages  from  institution  of  suit  for  owner's  wrong- 
ful termination  of  construction  contract,  treated  as  a 
rescission  by  the  contractor   596,  626 

2.  None  on  penalty  of  indemnity  bond,  with  collateral  con- 
ditions, before  judgment  in  lower  court 658,  689,  690 

INTERLOCUTORY  DECREES. 

Appeal  in  chancellor's  discretion  is  the  only  mode  of  re- 
view of  Interlocutory  decrees  preparing  cause  for  final 
hearing    120 

INTERSTATE  COMMERCE. 

1.  Imposition  of  privilege  tax  on  wholesaler  of  liquors  in 
this  State  imported  from  other  States  and  sold  into  other 
States  is  not  a  regulation  of 209,  215,  216 

2.  Resident  wholesale  liquor  dealer  purchasing  stock  out 
of  State  is  liable  for  privilege  tax  imposed  by  State 
sUtute    209,   211-215 

3.  Goods  imported  into  this  State  for  reshipment  and  dis- 
tribution in  other  States  are  subject  to  taxation  here. 209,  215 

4.  Purchasing  and  receiving  intoxicating  liquors  for  sale 
and  reshipment  out  of  the  State  may  be  subjected  to 
privilege  tax  by  State   209,  219,  220 

5.  Dealer  is  not  relieved  from  privilege  taxes  because  he 
receives  all  his  goods  from  other  States  and  resells  them 

to  parties  in  other  States  209,  220-  222 

6.  Initial  carrier  under  contract  of  interstate  shipment  is 
liable  for  full  loss  by  negligence  of  a  connecting  carrier, 
notwithstanding  contractual  limitation  against  liability 
exceeding  a  stipulated  sum  627,  630-633,  640-  643 

INTERVENER. 

See  Criminal  Law. 

INTOXICATING  LIQUORS. 

1.  A  new  trial  will  not  be  granted  for  moderate  use  of  in- 
toxicating liquors  by  some  of  the  jury  in  a  criminal  case 
when  no  juror  is  affected  by  it 19,    62 

2.  Subject  to  police  regulation  by  exaction  of  a  license  fee 
from   dealer    209,  216 
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INTOXICATING  LIQUORS— Continued. 

3.  Imposition  of  privilege  tax  on  wholesaler  of  liquors  in 
this  State  imported  from  other  States  and  sold  into  other 

States  is  not  a  regulation  of  interstate  commerce 

209,  215,  216 

4.  Sale  for  all  nonbeverage  purposes  under  State  and 
federal  license  for  such  business  209,  217-  219 

5.  Purchasing  and  receiving  intoxicating  liquors  for  sale 
and  reshipment  out  of  the  State  may  be  subjected  to 
privilege  tax  by  State  209,  219,  220 

6.  Statute  making  federal  license  prima  facie  evidence  of 
sales  of  intoxicating  liquors  is  not  unconstitutional  as  im- 
posing excessive  fines,  and  cruel  and  unusual  punish- 
ments  i 371,  378-  384 

7.  Statute  making  federal  license  prima  facie  evidence  of 
sales  of  intoxicating  liquors  is  not  unconstitutional  as 
vicious  class  legislation  in  excepting  druggists  and  manu- 
facturers of  liquor   371,  378,  384 

8.  Legislative  power  to  prescribe  rules  of  evidence;  stat- 
ute making  possession  of  federal  license  prima  facie,  evi- 
dence of  unlawful  sale  of  intoxicating  liquors  Is  not  un- 
constitutional for  that  reason 371,  384-  386 

9.  Internal  revenue  license  for  liquor  dealer  is  competent 
evidence  for  the  period  covered  by  its  duration  as  de- 
termined from  the  amount  paid  and  the  date  it  became 
effective   371,  386,  387 

10.  Internal  revenue  license  for  retail  sale  of  malt  liquor  is 
prima  fade  evidence  of  unlawful  sales  of  malt  intoxicat- 
ing liquors  only;  accurate  charge  of  court  so  stating; 
liquors — spirituous,  vinous,  and  malt 371,  380,  381,  387 

11.  Burden  is  cast  upon  accused  by  payment  of  internal 
revenue  tax  and  by  conviction  to  show  his  innocence  is 
not  removed  by  showing  absence  of  sales  of  intoxicants, 
when  371,  388 

12.  Former  acquittal  cannot  be  pleaded  in  bar  of  subsequent 
prosecution  for  a  similar  offense  on  a  subsequent  date 
where  conviction  is  sought  upon  ground  of  possession  of 
federal  license  to  sell  liquors,  when 371,  388,  389 

13.  Charge  of  selling  intoxicating  liquors  is  not  per  se  slan- 
derous    437,  439-  444 

14.  Indictments  and  presentments  for  selling  liquor  without 
license  does  not  include,  as  a  less  offense,  the  offense 
for  exercising  privilege  of  retail  liquor  dealer  without 
payment  of  prescribed  tax,  when  445 

15.  Licenses  may  be  issued  for  their  sale  for  certain  non- 
beverage  purposes   547,  560-  562 
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INTOXICATING  LIQUORS— Continued. 

16.  Alcohol  188  proof  is  an  'Intoxicating  liquor,"  included  in 
the  statutory  classes  of  intoxicating  liquors 647,  662 

17.  Statute  prohibiting  manufacture  of  intoxicating  liquors 
for  sale,  excepting  alcohol  188  proof,  is  not  invalid  for  its 
such  classification 547,  559,  662,  663 

18.  Judicial  notice  of  activities  of  brewers  and  distillers  in 
opening  and  maintaining  saloons  to  sell  their  products.. 
547,  663 

19.  Statute  prohibiting  manufacture  of  intoxicating  liquors, 
for  sale,  but  excepting  alcohol  188  proof,  is  not  invalid  for 

its  classification 547,  663-  665 

20.  Such  statute  does  not  unjustly,  unreasonably,  and  arbi- 
trarily discriminate  against  liquor  manufacturers  in  this 
State  and  in  favor  of  those  in  other  States 647,  665,  667 

-  21.  Importation  of  intoxicating  liquors  from  ofjier  States 
cannot  be  prohibited  by  the  State;  failure  to  attempt  it 
is  no  discrimination  547,  565,  666 

22.  Prohibition  of  their  manufacture  for  lawful  sale  here  is 
within  the  police  power  547,  566-  671 

23.  Manufacture  and  sale  may  be  totally  prohibited  by  the 
State 647,  572-  682 

24.  Prohibitory  statute  including  innocent  acts  because  of 
difficulty  in  separating  the  good  from  the  bad,  and  fraud, 

is  not  unconstiutional   547,  682-  588 

25.  Manufacture  may  be  totally  prohibited,  though  sales  be 
permitted  for  certain  nonbeverage  purposes 547,  587*  588 

26.  Manufacture  of  intoxicating  liquors  for  sale  and  ex- 
portation to  other  States  and  countries  may  be  pro- 
hibited        547,   588,  589 

27..  Manufacture  for  sale,  but  not  for  sale  as  a  beverage  in 
this  State,  means  for  sale  abroad,  and  for  nonbeverage 
purposes  in  Tennessee  647,  588,  589 

28.  Exemption  of  manufactured  articles  from  taxation  does 
not  prevent  police  legislation  prohibiting  the  manufac- 
ture of  intoxicating  liquors  547,  559,  593,  594 

29.  No  judicial  notice  that  intoxicating  liquors  are  manu- 
factured out  of  the  produce  of  this  State 547,  593 

INVOLUNTARY  MANSLAUGHTER. 

Where  the  evidence  shows  involuntary  manslaughter,  an  in- 
accurate, unnecessary,  and  harmless  charge  on  that  sub- 
ject is  not  reversible  error 420,  427,  428 
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JOINT  AND  SEVERAL  LIABILITY. 

Of  the  first  two  carriers  diverting  a  shipment  and  of  a  third 
carrier  receiving  the  diverted  shipment,  without  suffi- 
cient shipping  instuctions   627,  630-633,  645 

JUDGMENTS. 

1.  Trial  judge's  Suspension  of  Judgment  of  conviction  and 
sentence  as  a  reformatory  measure  is  void,  and  the 
judgment  may  be  enforced  at  a  succeeding  term 64 

2.  Judgment  omitted  to  be  entered  upon  verdict  at  trial 
term  may  be  entered  at  a  subsequent  term;  common  law 
practice  of  suspension  never  existed  here   64,  67*    70 

3.  Judgment  must  impose  separate  or  several  punishments 
against  defendants  jointly  convicted,  except  in  offenses 
requiring  joint  agency  143,  145,  146 

JUDICIAL  NOTICE. 

1.  Of  activities  of  brewers  and  distillers  in  opening  and 
maintaining  saloons  to  sell  their  products  542,  563 

2.  None  that  intoxicating  liquors  are  manufactured  out  of 
the  produce  of  this  State  547,  593 

JURISDICTION. 

1.  State's  jurisdiction  remains  over  land  bought  or  con- 
demned by  the  United  States  for  its  own  use;  qualifica- 
tion of  rule  98,  106,  107 

2.  State's  reservation  of  right  to  serve  process  within  ceded 
territory  Is  limited  to  actions  arising  without  that  terri- 
tory; rights  enforced  in  State  courts,  when 98,  107,  108 

3.  Must  be  conferred  upon  federal  courts  by  federal  consti- 
tution or  statutes;  no  probate  jurisdiction 98,  108,  109 

4.  Of  State  and   federal   courts  is  concurrent  unless   the 

jurisdiction  of  the  federal  courts  is  made  exclusive 

98,  108,109 

5.  Federal  officer  in  ceded  territory  may  be  sued  in  State 
courts  for  acts  as  a  private  citizen .* 98,  109 

6.  Probate  jurisdiction  for  appointment  of  administrators  is 
in  State  courts,  and  not  in  federal  courts,  even  though 
decedent  died  on  territory  ceded  by  State  to  federal 
government 98,   109,  110 

JURY  TRIALS. 

1.  Trial  by  jury  cannot,  under  the  constitution,  be  denied  by 
supreme  court's  review  of  the  facts  after  excluding  in- 
competent and  prejudicial  evidence  80,  96,    97 
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JURY  TRIALS— Continued. 

2.  Election  contests  are  not  Jury  cases  235,  249,  250 

3.  Amendment  of  statute  as  to  method  of  calling  for  jury, 
but  not  so  as  to  extend  the  number  of  jury  cases 235,  250 

4.  Order  placing  contested  election  case  upon  the  jury 
docket  may  be  changed  to  nonjury  docket  at  a  subse- 
quent term;  practice  points;  "merits  of  controversy" 
235,  250.  261 

LACHES. 

1.  Chancery  will  refuse  relief  on  stale  demands  after  loss 
of  evidence  so  that  decree  cannot  be  pronounced  with 
confidence   483,  494;  495 

2.  Case  in  judgment,  where  relief  on  notes  of  the  Bank  of 
Tennessee,  tendered  in  payment  of  taxes,  was  refused 

for  laches  of  more  than  forty  years 482,  486-  496 

LAND  LAWS. 

1.  Checkerboard  system  of  entries  is  valid;  each  entry 
Joins  another  in  the  system,  and  specialty  of  each  de- 
pends upon  specialty  of  initial  entry,  when 694,  702 

2.  Initial  entry  must  be  special  to  render  the  others  special 
when  containing  no  locative  cail  except  to  adjoin  others 

of  the  system  694,  702,  703 

8.   Special  entry  is  defined  694,  703 

4.  Special  entry  must  be  such  upon  its  face,  and  cannot  be 
made  such  by  extrinsic  proof   694,  703 

5.  Call  "meandering  said  bluff  eastwardly,  crossing  Lit- 
tle Laurel,"  does  not  make  the  entry  special 694,  703-  705 

6.  Any  presumption  that  preceding  entry  called  for  is 
special  will  not  be  indulged  in,  where  proof  shows  it  not 

to  be  special  694,  705,  706 

7.  Entry  containing  no  locative  call  cannot  be  made  special 

by  survey   697,   706-  710 

8.  Elder  grant  cannot  be  defeated  by  younger  grant,  ex- 
cept where  it  was  based  upon  an  older  special  entry 

694,  710-712 

9.  State's  earlier  grant  based  on  later  entry  prevails  over 
its  later  grant  not  based  on  ain  earlier  special  entry, 
though  the  latest  entei'er  knew  what  land  was  intended 

to  be  located  by  the  earlier  entry   694,  712-  718 

LIBEL  AND  SLANDER. 

1.  Charge  of  selling  intoxicating  liquors  is  not  per  se  slan- 
derous     437,   439-  444 

2.  Special  damages  must  be  averred,  if  the  words  are  not 
actionable  per  se   437,  440 
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LIBEL  AND  SLANDER-^ontinued. 

3.  Declaration  must  state  such  extrinsic  circumstances  as 
will  connect  the  plaintiff  with  the  alleged  defamatory 
matter  . . .' 437,  440,  441 

LIENS. 

1.  Lien  of  plaintiff's  attorney  on  plaintiff's  right  of  action 
is  confined  to  plaintiff's  compromise,  and  defendant's 
voluntary  payment  of  such  claim  does  not  subject  him 

to  additional  liability,  when    322 

2.  Statute  for  ratable  payment  of  debts  of  insolvent  de- 
cedents does  not  affect  fixed  liens  632,  543,  544 

LIFB  INSURANCE. 

1.  Exemption  of  life  Insurance  from  debts  of  husband  does 
not  exempt  same  from  wife's  debts,  when   342,  345 

2.  Wife's  interest  in  husband's  life  insurance  policy  is 
her  separate  estate  342,  845 

MANSLAUGHTER. 

See  Involuntary  Manslaughter. 

MANUFACTURERS. 

1.  A  manufacturer  of  agricultural  implements  is  not  a 
"dealer"  or  "merchant,"  within  the  meaning  of  our  reve- 
nue and  assessment  laws   148,  150-  158 

2.  A  ''manufacturer"  is  one  engaged  in  making  materials, 

raw  or  partly  finished,  into  wares  suitable  for  use 

148,156-158 

MARRIED  WOMEN. 

1.  Can  only  convey  her  lands  by  deed  with  privy  examina- 
tion, and  not  by  title  bond 159,  179,  180 

2.  Separate  estate  may  be  subjected  to  debts  contracted  by 
a  married  woman  In  mercantile  or  manufacturing  busi- 
ness;  unmarried  woman  cannot  hold  a  separate  estate 

as  such  *. 342,  346-  350 

See  Privy  Examination. 

MERCHANTS. 

1,  Manufacturer  of  implements  selling  same  to  Jobbers  and 
commission  merchants  only  is  not  a  "dealer"  or  "mer- 
chant," within  the  meaning  of  the  taxation  laws 

148,  150-  158 
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MERCHANTS— Continued. 

2.  Manufacturers,  merchants,  and  dealers  are  defined  and 
distinguished;  manufacturer  becomes  a  merchant,  when. 
:..   148,  156- 158 

MESNE  PROFITS. 

To  be  set  oft  by  permanent  improyements  and  taxes  paid. 

169,  180,  181 

MISTAKE  OF  LAW. 

Recovery  of  money  paid  or  property  conveyed  under  mistake 
of  law,  when  and  when  not  182,  206,  207 

MUNICIPAL  CORPORATIONS. 

1.  Contested  elections  cannot  be  determined  by  city  council 
without  previously  established  rules  under  statute  con- 
ferring the  power  under  previously  established  rules 

235,  242,  243 

2.  Supervisory  jurisdiction  of  circuit  court  over  contested 
election  cases  before  a  city  council  235,  243 

8.  City  council  of  La  Follette  is  composed  of  the  aldermen, 
and  mayor  is  not  a  member 235,  244 

4.  Original  jurisdiction  of  contested  elections  is  in  circuit 
court,  and  only  cumulative  jurisdiction  is  in  city  council, 
when  235.  24^  245,  249 

MURDER  IN  THE  FIRST  DEGREE. 

Indictment  for  assault  with  intent  to  commit  murder  in  the 
first  degree  will  support  verdict  of  guilty  of  an  attempt 
to  commit  voluntary  manslaughter 131,  132,  133 

MURDER  IN  THE  SECOND  DEGREE. 
Evidence  sufficient  to  sustain  conviction   ....   19,  23-46,  60,    62 

NEW  TRIALS. 

1.  Argument  of  counsel  can  afford  no  ground  for  new  trial 
where  no  objection  was  made  or  exception  taken  at  the 
time  19,  47.    63 

2.  Truth  of  improper  argument  and  fact  of  exceptions  there- 
to must  be  authenticated  in  bill  of  exceptions;  inclusion 
of  written  motion  for  new  trial  so  alleging  or  charging 
does  not  estabish  the  truth  or  fact  19,  48,    49 

3.  Facts  and  what  transpired  on  trial  cannot  be  established 
by  affidavits  upon  motion  for  a  new  trial,  but  must  be  au- 
thenticated by  trial  judge  in  bill  of  exceptions.  ...19,  49-    63 
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NEW  TRIALS— Continued. 

4.  Not  granted  for  separation  of  Jory  in  a  criminal  case 
where  It  Is  fully  and  satisfactorily  shown  that  no  preju- 
dicial communication  was  had  with  them  ..19,  53-58,  60,    62 

5.  Separation  of  jury  in  taking  a  walk,  going  to  see  a  fur- 
nace, or  going  to  a  show  constitutes  no  ground  for  a  new 
trial,  when;   cases  in  Judgment  19,  53-    62 

6.  Findings  of  fact  hy  trial  judge  on  motion  for  a  new  trial 
are  binding  upon  the  supreme  court  19>    60 

7.  Officers  permitting  separation  of  jury  and  jurors  separat- 
ing from  body  of  jury  should  be  fined  and  punished, 
though  not  constituting  grounds  for  a  new  trial 19,    61 

8.  Not  for  moderate  use  of  intoxicating  liquors  by  some  of 
the  jury  in  a  criminal  case  when  no  juror  is  aftected  by 

it    ' 19,    62 

9.  Grounds  other  than  those  relied  on  in  the  circuit  court 

for  new  trial  cannot  be  assigned  as  error  upon  appeal 

• 123,125-127 

10.  Rules  of  circuit  court  that  motions  for  new  trials  must 

assign  specific  errors  in  writing  will  be  sustained 

123,  127,  128 

11.  Question  whether  there  is  no  evidence  to  support  ver- 
dict is  one  of  law  to  be  determined  first  by  trial  judge. . 
123,  128 

12.  Any  number  of  new  trials  upon  the  ground  that  there 
was  no  evidence  to  support  the  verdict 123,  129,  130 

NOTICE. 

1.  Of  claim  for  loss  known  to  the  carrier  is  wholly  un- 
reasonable and  unnecessary,  though  stipulated  for 

627,643-645 

2.  Shipment  to  consignor's  own  order  with  draft  attached 
with  directions  to  notify  purchaser  is  notice  to  carrier 
not  to  deliver  till  draft  is  paid 658,  664,  665,  674,  675 

NOTICE  OP  DISHONOR. 
See  Bills  and  Notes. 

OVERRULED  CASES. 

1.  Bank  v.  Guaranty  Co.,  110  Tenn.,  10  658,  690 

2.  Coal  Co.  V.  Scott,  121  Tenn.,  88    694,  713,  714 

3.  Waterhouse  v.  Martin,  Peck,  892,  409 159,  169,  170 

See  Cases  Cited  and  Distinguished  or  Modified. 
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OVERT  ACT. 

"Overt  act"  is  defined;  proper  refusal  of  requested  instruo- 
tion  tljat  certain  facts,  if  found  to  be  true»  constitutes  an 
"overt  act"  entitling  accused  to  acquittal 420,  432-  434 

PAIiDONS. 

Governor's  power  to  grant  conditional  pardons  covers  Indefi- 
nite suspensions  of  sentence  by  trial  court  at  common 
law    ....: 64,   70,     71 

PARENT  AND  CHILD. 

1.  Award  of  custody  of  minor  child  to  its  mother  does  not 
relieve  its  father  from  liability  for  its  support.  .112,  113-  116 

2.  Reasons  for  the  foregoing  rule  112,  116-  119 

3.  Father  is  only  required  to  support  his  minor  children  in 
a  manner  commensurate  with  his  ipeans  and  station  in 
life    112,  113,  119 

PAROL  GIFTS.  • 

See  Statutes  of  Frauds. 

PAROL  SALES. 

See  Statutes  of  LImltatlonSL 

PARTIALITY. 

See  Discrimination. 

PARTIES. 

Supreme  court  may  remand  cause  for  amended  bill  bringing 
in  necessary  parties,  with  right  to  renew  demurrer,  when 
98,111 

PAUPER  OATH. 

1.  Actions,  appeals,  appeals  in  error,  and  writs  of  error  may 

be  prosecuted  upon  the  pauper  oath  314,  316,  317,  320 

2.  Replevin  bond  must  be  given  by  plaintiff,  and  replevin 
suit  cannot  be  instituted  upon  pauper  oath.... 314,  317-  319 

3.  Defendant  in  replevin  may  appeal,  upon  pauper  oath, 

from  justice's  adverse  judgment;   statutes  construed 

314,  319-  321 

PAYMENT. 

1.  Recovery  of  money  paid  or  property  conveyed  under  mis- 
take of  law,  when  and  when  not  182,  206,  207 
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PAYMENT— Continued. 

2.  No  recovery  of  claim  of  one  executor  and  testamentary 
trustee  allowed  and  paid  after  full  Investigation  and  rep- 
resentation of  all  the  parties,  when  182,  207,  208 

3.  Must  be  made  to  the  holder  of  a  note,  or  his  agent.. 223,  229 

4.  To  unauthorized  agent  not  in  possession  of  the  securities 
does  not  protect  the  debtor:  burden  to  show  special  au- 
thority        223,   229,  230 

6.  To  unauthorized  agent  without  apparent  authority  evi- 
denced by  possession  of  the  securities  does  not  protect 
the  debtor 228,  230-  233 

PENALTIES. 

1.  Penalty  imposed  upon  telegraph  and  telephone  com- 
panies for  refusal  to  transmit  n^essages,  and  upon  tele- 
phone companies  for  refusal  to  give  applicants  connec- 
tions, does  not  render  statute  unconstitutional  

270,    277,    278,   280,  281 

2.  Statute  Is  not  unconstitutional  for  excessive  penalties 
where  cumulative  penalties  are  not  recoverable,  when 

270,  280,  281 

PERSONAL  INJURIES. 

1.  Duties  of  railroad  companies  to  prevent  personal  Injuries 

to  passengers;  damages  for  failure  260,  264 

2.  Declaration  for  wrongful  death  must  aver  the  existence 
of  a  beneficiary  or  beneficiaries  of  one  of  the  classes  for 
whose  use  action  Is  preserved  by  statute 361,  365,  366 

3.  One  beneficiary  as  administrator  recovering  damages  for 
wrongful  death  recovers  as  trustee  for  all  beneficiaries 
361.  860 

PLEADING  AND  PRACTICE. 

1.  Declaration  for  wrongful  death  must  aver  the  existence 
of  a  beneficiary  or  beneficiaries  of  one  of  the  classes 

for  whose  use  action  Is  preserved  by  statute  . . .  .851,  856,  85tf 

2.  Motion  In  arrest  of  Judgment  must  distinctly  state  and 
specify  the  supposed  defect  In  the  declaration.  .351,  356-  359 

8.  Motion  In  arrest  of  Judgment  upon  the  stated  ground 
that  no  cause  of  action  was  stated  In  the  declstratlon  Is 
Insufficient;  case  In  Judgment 351,  354,  355,  357-  359 

4.  Declaration  may  be  amended  after  motion  In  arrest  of 
Judgment,  where  the  ends  of  justice  require  It  . .  361,  359,  360 

6.  Amendment  of  declaration  to  cure  defect  supplied  by 
proof  may  be  allowed  after  motion  In  arrest  of  Judgment, 
when;  case  In  Judgment  351,  359,  360 
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PLEADING  AND  PRACTICED— Continued. 

6«  Amendment  of  declaration  after  entry  of  jud^rment, 
where  justice  requires  It 351,  360 

7.  Upon  allowing  amendment,  new  trial  may  be  granted, 
w.hen  361,  360 

8.  Amendments  In  supreme  court  to  prevent  failure  of  Jus- 
tice    351,  S60 

9.  The  statute  of  frauds  must  be  specially  pleaded,  to  be 
available  as  a  defense  to  an  action  to  enforce  a  parol 
contract  for  the  sale  of  land  390,  401 

10.  Suit  to  recover  inheritance  taxes  upon  a  devise  will  not 
authorize  a  recovery  upon  a  parol  gift  to  the  devisee, 
when   890,  398,  407 

• 

PLMAS  IN  ABATEMENT. 

1.  Decree  overruling  plea  In  abatement  to  jurisdiction  is 
not  a  final  decree  passing  upon  the  merits 288,  290 

2.  Discretionary  appeal  does  not  lie  from  decree  overrul- 
ing plea  In  abatement  to  jurisdiction  of  chancery  court 
288,  290,  291 

POLICE  LAWS. 

1.  Classification  of  police  laws  is  permitted  unless  purely 
arbitrary  and  without  reasonable  basis  647,  559,  560 

2.  Presumption  of  facts  sustaining  classification  In  police 
laws;  burden  on  assailant  of  classification 547,  559,  660 

3.  Exemption  of  manufactured  articles  from  taxation  does 
not  prevent  police  legislation  prohibiting  the  manufac- 
ture of  Intoxicating  liquors  547,  559,  593,  594 

POLICE  POWER. 

1.  Its  scope  and  extent  for  preservation  of  public  safety, 
healtb,  and  morals  is  undefined 547,  589 

2.  Function  of  government  solely  for  the  legislature's  judg- 
ment as  to  Its  policy  and  wisdom  547,  589 

3.  Function  of  courts  to  determine  whether  statute  tends 
to  protect  public  safety,  health,  and  morals,  and  whether 
constitutional    547,  589,  690 

4.  Constitutional  provisions  authorizing  courts  to  control 
legislative  exercise  of  police  power  547,  590 

5.  Reasonableness  thereof  has  a  wider  scope  In  municipal 
ordinances  than  In  State  legislation  under  police  power 
547.691,592 

6.  Prohibition  of  the  manufacture  of  intoxicating  liquors  for 
lawful  sale  here  is  within  police  power  547;  566-  571 
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POUCE  POWER— Contimied. 

7.  Criminal  laws  involving  life  and  liberty  are  based  upon 
police  power  and  may  include  manufacture  of  intoxicat- 
ing liquors    547.   671,  672 

See  Intoxicating  Liquors,  2. 

See  Privliege  Taxes,  1. 

POSSESSION. 

1.  Presumption  that  the  possession  is  with  the  legal  title 
159,  171 

2.  Possession  is  prima  facte  evidence  of  ownership  of  bank 
bills  483,  486-  491 

PRESUMPTION. 

1.  The  legal  presumption  is  that  the  possession  of  land  is  in 
the  person  having  the  legal  title  159,  171 

2.  Any  presumption  that  preceding  entry  called  for  is  spec- 
ial will  not  be  indulged  in,  where  proof  shows  it  not  to 

be  special   694,  705,  706 

PREVIOUS  THREATS. 

1.  Previous  threats  and  acts  of  hostility  do  not  constitute 
grounds  of  self-defense^  when  19,  43-    46 

2.  Admission  of  dying  declarations  tending  to  prove  pre- 
vious threats,  past  occurrences,  and  motives,  when  preju- 
dicial, and  properly  and  seasonably  objected  to,  consti- 
tute reversible  error,  when  80,  86,  93-    96 

PRINCIPAL  AND  AGENT. 
See  Agent. 

PRIVATE  CORPORATIONS. 

1.  Persons  dealing  with  them  are  chargeable  with  provi- 
sions of  their  charters  and  the  general  laws 302,  806 

2.  No  implied  power  to  purchase  and  hold  stock  in  other 
corporations;  and  contract  is  ultra  vires  and  void,  when 
302.306 

3.  Agent  making  ultra  vires  contract  for  corporation  under 
authority  is  not  personally  liable 302,  307 

4.  Agent  not  expressly  binding  himself  personally  is  not 
liable  on  ultra  vires  contract  authorized  by  the  corpora- 
tion       302,   307,  308 

5.  Oral  notice  of  dishonor  of  a  check,  given  by  telephone  to 
a  clerk  of  an  indorsing  commercial  corporation,  is  not  no- 
tice  to   the   corporation    328,    386,  337 
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PRIVILEGB  TAXES. 

1.  Resident  wholesale  liquor  dealer  purchasing  stock    out 
*  of  State  is  liable  for  privilege  tax  imposed  by  State  stat- 
ute enacted  under  the  State's  police  power  ....  209,  211-  215 

2.  Purchasing  and  receiving  intoxicating  liquors  for  sale 
and  reshipment  out  of  the  State  may  be  subjected  to 
privilege  tax  by  State 209,  211 

3.  Dealer  is  not  relieved  because  he  receives  all  his  goods 
from  other  States  and  resells  them  to  parties  in  other 
States    209.    220-  22?    ^ 

PRIVY  EXAMINATION. 

1.  Of  married  women  is  invalid,  and  her  deed  is  fraudulent         | 
and  void,  where  she  erased  her  name  before  the  certifi- 
cate was  made,  and  never  re-signed  309,  311,  31! 

2.  Completed  in  form  and  manner  prescribed  by  statute  is 

necessary  to  valid  conveyance  of  a  married  woman 

309.    312,  313 

3.  Action  in  taking,  is  quasi  judicial,  and  can  be  impeached 
only  for  fraud   309,  313 

PROCESS. 

1.  State's    reservation    of    right    to    serve    process    within 
ceded  territory  is  limited  to  actions  arising  without  that 

territory;    rights  enforced  in   State  courts,   when 

98,  107,  108 

2.  Federal  officer  in  ceded  territory  may  be  sued  in  State 
courts  for  acts  as  a  private  citizen 98,  109 

PROTEST. 

See  Bills  and  Notes,  7-11. 

PUBLIC  POLICT. 

Contracts    in    violation    of    law,    or    that    are    Immoral   or 
against  public  policy,  are  not  enforceable 472,  482 

PURCHASE  MONEY. 

Ejectment   in   chancery    on   condtlon   that   purchase   money 
received  be  charged  on  the  land,  when  155»  i^" 

PUNISHMENTS. 

1.  Power  and  duty  of  courts  to  declare  legislative  action 
void  for  imposing  excessive  bail,  excessive  fines,  and 
cruel   and  unusual   punishments    371,  382,3 
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PUNISHMENTS— Continued. 

2.  Statute  making  federal  license  prima  facie  evidence  of 
sales  of  intoxicating  liquors  is  not  unconstitutional  as  im- 
posing excessive  fines»  and  cruel  and  unusual  punish- 
ments        871,   378-  384 

RAILROADS. 

1.  Statute  prescribing  precautions  for  prevention  of  acci- 
dents is  imperative  and  mandatory 260,  264-  267 

2.  Duty  safely  to  carry  passengers  is  paramount  to  all 
others,  and  is  superior  to  observance  of  statutory  pre- 
cautions, when  and  when  not  260,  267-  269 

3.  Duties  of  railroad  companies  to  prevent  personal  injuries 
to  passengers;   damages  for  failure   260,264 

4.  Liable  in  damages  for  expulsion  from  sleeping  car,  due 

to  its  mistake  as  agent  in  routing  sleeping  car  ticket 

646,655-657 

See  Common  Carriers. 

RECEIVERS. 

Receiver  may  be  authorized  by  decree  in  bankruptcy  to  sue 
for  debts  due  the  bankrupt  ; . .  292,  293-  295 

REGISTRATION. 

1.  Adverse  possession,  to  be  effective  in  perfecting  title, 

must  be  held  under  a  registered  assurance  of  title 

159,  173,  174 

2.  Erroneous  registration  of  grant  or  deed  was  immaterial 
prior  to  statute  requiring  registration  to  make  adverse 
possession  effective  to  perfect  title 159,  173,  174 

3.  Erroneous  in  description  is  immaterial,  if  sufficient  des- 
cription is  registered  to  identify  the  land 159,  174,  175 

4.  Purpose  of  registration,  aside  from  adverse  posses- 
sion, is  to  give  notice  and  to  prevent  appropriation  by 
grantor's    creditors    159,  175 

5.  Has  no  bearing  or  relation  to  conflicting  titles  except  as 
necessary  to  make  deeds  evidence   159,  175,  176 

6.  Unregistered  but  proven  deed  is  good  between  the  par- 
ties and  may  be  used  in  support  of  a  defensive  right,  but 
not  in  support  of  an  oftensive  right,  when  ....159,  178,  179 

REHEARINGS. 

1.  Office  of  petition  to  rehear  is  to  call  the  attention  of  the 
court  to  authorities  and  matters  overlooked,  and  not  to 
reargue  considered  points  658,  691-  693 
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RBHEARINGS— Continued. 

2.  AsBignments  of  error  are  not  waived  by  failure  to  urge 
and  preas  point  in  briefs  and  argument;  renewed  by  pe- 
tition to  rehear    668,    687-  689 

RELIGIOUS  SOCIETIES. 

1.  Members  adhering  to  doctrinal  standards  of  their  church 
are  entitled  to  the  church  property  as  against  members 
Joining  another  church  under  aji  attempted  void  union  of 
the  two  churches  452,   456,  457,  463 

2.  Members  adhering  to  doctrinal  standards  of  their  church 
are  not  estopped  by  participating  in  government  and 
services  with  congregation  of  the  void  union  with  an- 
other church 462,  457-461,  466 

3.  inection  of  elders  as  a  new  congregation  by  members 
adhering  to  doctrinal  standards  of  their  church  does  not 
create  a  new  congregation,  when  452  461-  463 

4.  Void  union  of  two  churches  leaves  the  church  property 
with  the  original  organizations   462,  463,  464 

5.  Acquiescence  in  void  union  of  two  churches  and  the  ac- 
tion of  the  majority  may  amount  to  conclusive  evidence 
of  consent  to  transfer;  but  not  estoppel;  rule  not  appli- 
cable in  this  case   452,   464,  465 

REMAINDERMEN. 

Tenant  by  curtesy  or  his  grantees  cannot  acquire  title  ad- 
verse to  remaindermen  by  adverse  possession..  159,  172,  173 

REMANDMENT. 

Supreme  court  may  remand  cause  for  amended  bill  bring- 
ing in  necessary  parties,  with  right  to  renew  demurrer, 
when   98,  111 

REPLEVIN. 

1.  Bond  must  be  given  by  plaintiff,  and  suit  cannot  be  insti- 
tuted upon  pauper  oath  314,  317-  319 

2.  Defendant  may  appeal,  upon  pauper  oath,  from  justice's 
adverse  judgment;   statutes  construed   314,  319-321 

REPLICATION. 
To  affirmative  allegations  of  the  answer  in  chancery  is  not  re- 
quired    452,  458 

RESCISSION. 

1.   Contracts  procured  by  fraud  are  voidable  at  option  of  de- 
frauded  prirty,   when    , .  .632,  540 


i 


fc       17  Gates]  INDEX.  769 

RESCISSION— Continued. 

_  2.   To  avoid  sale,  false  repreeentations  as  to  solvency  need 

^  not  be  the  sole»  if  material,  consideration  for  credit.  .582,  642 

l^{  3.  SaJes  avoided  for  fraud  of  vendee  vests  title  and  right  of 
possession*  and  not  a  mere  lien,  in  the  seller,  not  de- 
feated by  suggestion  of  insolvency  of  vendee's  estate. . 
B32,   544,  545 

4.   Sales  avoided  for  fraud  of  vendee,  and  goods  recovered 

after  vendee's  general  assignment  or  bankruptcy  

582.   546,646 

i  5.   Sales  avoided  for  vendee's  fraud,  as  soon  as  learned,  en- 

I  titles  seller  to  rescission  and  recovery  of  the  goods,  even 

after  suggstion  of   insolvency    of   vendee's    estate;    no 
1^  laches    532,  546 

6.  Right  of  rescission  for  default  of  other  party  in  aban- 
doning contract;  no  such  intention  in  this  case.  .595,  614,  615 

7.  What  disability  or  inability  will  Justify  the  other  party 

in  abandoning  the  contract  595,  615,  616 

8.  No  rescission  of  building  contract    in    anticipation    of 
nonperformance  within  time,  when  595,  615-  617 

9.  Rescission  for  other   party's   total   or    legal    disability, 

actual  default,  or  unequivocal  renunciation,  when 

595,  617,  618 

10.  Forfeiture  clause  will  not  be  enforced  against  contrac- 
tor upon  owner's  wrongful  rescission  of  building  con- 
tract, when  595,  617-  620 

11.  Termination,  without  right,  is  a  breach  595,  620 

12.  Legal  right  to  abandon  or  renounce  contract,  sub- 
mitting to  legal  consequences  '. 695,  620,  621 

13.  Remedies  of  contractor  for  owner's  termination  or 
rescission  of  a  building  contract 595,  621,  622 

14.  Rescission  entities  injured  party  to  restoration  of 
status  quo;  repudiator  cannot  claim  benefit  596,  622 

15.  Owner's  wrongful  termination  of  building  contract 
treated  as  a  rescission  by  the  contractor  entitles  con- 
tractor to  recovery  for  expenditures  in  performance, 
when 595,  622,  625 

RBS  GESTAE. 

Dying  declarations  are  competent  and  admissible  to  prove 
res  ffestiie  of  homicide,  but  not  past  occurrences  and 
motives 30,  84-    96 

125   Tenn. — 49 
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REVIEW. 

-  1.  Appeal  in  chancellor's  discretion  is  the  only  mode  of 
review  of  interlocutory  decrees  preparing  cause  for  final 

hearing    120 

2.  Final  decrees  pronounced  and  entered  at  chambers  are 
reviewable  upon  writ  of  error  as.  decrees  of  court  in 
regular  session    120 

SALES. 

1.  Power  of  sale  and  right  to  purchase  agreed  to  be  ex- 
tended to  subsequent  collateral  does  not  so  extend  to 
subsequent  collateral  under  written  agreement  contain- 
ing no  such  power  and  right  6,  10,  14-    16 

2.  Contract  for  delivery  of  goods  in  monthly  installments 
is  breached  by  purchaser's  failure  to  pay  for  any  in- 
stallment as  stipulated;  and  seller  may  sue  for  dam- 
ages  sustained    135,   136-  138 

3.  Measure  of  damages  for  breach  of  such  contract  by  the 
purchaser  135,  136,  137,  138-  142 

4.  The  word  "sale"  in  our  statute  of  frauds  (section  3142 
of  Shannon's  Code)  means  alienation,  and  includes 
parol  gift  or  donation  of  land  390,  399,  400 

5.  Sales  and  possession  procured  by  fraudulent  representar 
tions  as  to  solvency  may  be  disaffirmed,  and  title  and 
possession  regained   532,  540,  541 

6.  Purchaser's  intent  not  to  pay  for  goods  is  established 
by  his  hopeless  insolvency,  without  actual  false  repre- 
sentations, when  532,  541 

7.  Evidence  establishing  purchaser's  fraudulent  intent  not 

to  pay  for  the  goods  532,  542,  543 

8.  To  avoid  sale, 'false  representations  as  to  solvency  need 
not  be  the  sole,  if  material,  consideration  for  credit.  532,  542 

9.  Of  goods  to  firm  on  the  sole  credit  of  one  partner  and 
his  false  and  fraudulent  representations  as  to  his 
financial  condition  is  invalid,  though  the  other  partner 

is  solvent  532,  542,  543 

10.  Avoided  for  fraud  of  vendee  vests  title  and  right  of 
possession,  and  not  a  mere  lien.  In  the  seller,  not  de- 
feated by  suggestion  of  insolvency  of  vendee's  estate.... 
532,  644,  545 

11.  Avoided  for  fraud  of  vendee,  and  goods  recovered  after 
vendee's  general  assignment  or  bankruptcy 532,  545,  546 

12.  Avoided  for  vendee's  fraud,  as  soon  as  learned,  entitles 
'  seller  to  rescission  and  recovery  of  the  goods,  even  after 

Suggestion     of     insolvency     of     vendee's     estate;      no 
laches 532,  546 

See  Statute  of  Frauds. 
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SALES  OP  MERCHANDISE  IN  BULK. 

1.  Statute  regulating  bulk  sales  of  merchandise  is  a  valid 
and  constitutional  exercise  of  the  police  power. 472,  477,  478 

2.  Without  compliance  with  statute  regulating  same  are 
fraudulent  in  law  and  absolutely  void 472,  474-  482 

3.  Seller's  concealment  of  the  larger  part  of  his  creditors 
and  indebtedness  avoids  sale  under  statute  regulating 
such  sales;  case  in  Judgment  472,  480-  482 

SELF-DEFENSE. 

1.  Previous  threats  and  acts  of  hostility  do  not  constitute 

grounds  of  self-defense,  when 19,  43-    46 

2.  Charge  that  self-defense  is  not  available  for  shooting  an 
intervening  peacemaker  whose  brother  was  putting  ac- 
cused in  danger  of  death  or  great  bodily  harm  is  proper, 
when   420,  428,  429,  430 

3.  Refusal  of  requested  charge  that  defendant,  without 
fault,  may  shoot  an  intervener  trying  to  disarm  him 
against  his  aggressive  adversary,  is  erroneous, 
when 420,  428-  431 

4.  One  intervening  to  disarm  the  defendant  against  un- 
lawful assault  becomes  a  particeps  eriminia  and  may  be 
defended  against 420,  431 

5.  Refusal  to  charge  a  requested  instruction  on  self-defense 
that  is  not  strictly  accurate  is  not  reversible  error;  sug- 
gested corrections  420,  431,  432 

6.  "Overt  act"  is  defined;  proper  refusal  of  requested  in- 
struction that  certain  facts,  if  found  to  be  true,  consti- 
tute an  "overt  act"  entitling  accused  to  acquittal 

420,  432-  434 

7.  Accused  has  same  right  of  self-defense  against  an  in- 
tervener as  against  the  party,  even  a  brother,  in  whose 
behalf  the  intervention  was  made 420,  484-  436 

SENTENCE. 

1.  Trial  Judge's  suspension  of  judgment  of  conviction  and 
sentence  as  a  reformatory  measure  is  void,  and  the 
Judgment  may  be  enforced  at  a  succeeding  term 64 

2.  Judgment  omitted  to  be  entered  upon  verdict  at  trial 
term  may  be  entered  at  a  subsequent  term;  common  Law 
practice  of  suspension  never  existed  here 64,  67-    70 

3.  Governor's  power  to  grant  conditional  pardons  covers 
indefinite  suspensions  of  sentence  by  trial  court  at  com- 
mon law  64,  70,    71 

4.  Judgment  must  Impose  separate  or  several  punishments 
against  defendants  Jointly  convicted,  except  in  offenses 
requiring  joint  agency  148,  146,  146 
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SENTENCE— Continued. 

5.  Sentence  of  imprisonment  cannot  be  suspended  until 
next  term  143,  146,  147 

6.  Unauthorized  suspension  of  sentence  of  imprisonment 
presents  no  question  after  its  expiration 143,  147 

SBPARA.TB  ESTATE. 

1.  Wife's  interest  in  husband's  life  insurance  policy  is  her 
separate  estate 342,  345 

2.  May  be  subjected  to  debts  contracted  by  a  married 
woman  in  mercantile  or  manufacturing  business;  un- 
married woman  cannot  hold  a  separate  estate  as 
such  342,  346-  350 

SEPARATION  OP  JURY. 

See  Criminal  Law,  8,  9,  12. 

SETTLEMENTS  IN  COUNTY  COURT. 

1.  May  be  questioned  by  general  bill,  when;  and  can  be 
questioned  only  by  bill  to  surcharge  and  falsify,  when; 
how  infants  are  affected  by 182,  206,  206 

2.  Administration  settlements  are  prima  facie  correct,  even 

aa  to  amount  of  compensation  allowed,  when 182,  203 

3.  Question  as  to  jurisdiction  of  county  court  to  pass  the 
accounts  of  testamentary  trustees  Is  reserved.  .182,  203,  204 

4.  Claim  allowed  one  testamentary  trustee  in  county  court 
settlement,  after  full  investigation  by  those  adversely 
affected  and  represented,  will  not  be  stricken  out, 
when   182,  204-  206 

5.  Instance  of  bill  to  "surcharge  and  falsify" 182,  206 

SLEEPING  CAR  COMPANIES. 

1.  Liable  in  damages  for  expulsion  due  to  its  mistake  in 
routing  ticket  646,  650-  655 

2.  Railroad  company  is  liable  in  damages  for  expulsion  from 
sleeping  car,  due  to  its  mistake  as  agent  in  routing 
sleeping  car  ticket 646,  655-  657 

SPECIAL  ENTRIES. 
See  Land  Laws. 

SPECIFIC  PERFORMANCE. 

1.   Parol  sale  of  land  is  only  voidable  at  election  of  either 
party,   and   may   be   specifically   enforced   if   statute   of 
'    frauds  is  not  pleaded  890,  400-  402 
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SPECIFIC  PERF0RMANCE3— Continued. 

2.  The  statute  of  frauds  must  be  specially  pleaded,  to  be 
available  as  a  defense  to  an  action  to  enforce  a  parol 
contract  for  the  sale  of  land  390,  401 

STALE  DEMANDS. 

Chancery  will  refuse  relief  on  stale  demands  after  loss  of 
evidence  so  that  decree  cannot  be  pronounced  with  con- 
fidence      482,  494,  495 

STATE  COURTS. 

Decree  in  federal  court  authorizing  trustee  to  sue  for  debts 
due  the  bankrupt  cannot  be  collaterally  attacked  in  the 
State  courts   292,  295-  301 

STATE'S  JURISDICTION. 

1.  Remains  over  land  bought  or  condemned  by  the  United 
States  for  its  own  use;  qualification  of  rule 98,  106,  107 

2.  State's  reservation  of  right  to  serve  process  within  ceded 
territory  is  limited  to  actions  arising  without  that  terri- 
tory;  rights  enforced  in  State  courts,  when 98,  107,  108 

3.  Jurisdiction  of  State  and  federal  courts  is  concurrent  un- 
less the  Jurisdiction  of  the  federal  courts  is  made  ex- 
clusive      98,  108,  109 

4.  Federal  oflicer  in  ceded  territory  may  be  sued  in  State 
courts  for  acts  as  a  private  citizen 98,  109 

5.  Probate  jurisdiction  for  appointment  of  administrators 
is  in  State  courts,  and  not  in  federal  courts,  even  though 
decedent  died  on  territory  ceded  by  State  to  federal  gov- 
ernment     98,  109,  110 

STATUTE  OF  FRAUDS. 

1.  ''Sale"  means  alienation,  and  includes  parol  gift  or  dona- 
tion of  land  890,  399,  400 

2.  Parol  sale  of  land  is  only  voidable  at  election  of  either 
party,  and  may  be  specifically  enforced  if  statute  is  not 
pleaded   390,  400-  402 

3.  Must  be  specially  pleaded,  to  be  available  as  a  de- 
fense       390,  401 

4.  Parol  sale  of  land  may  be  avoided  by  vendor's  heirs;  but 
until  its  repudiation,  the  vendee  in  possession  holds  for 
himself  890,  402,  406,  406 

5.  Parol  donee  stands  on  a  parity  with  a  parol  vendee — 
390,  402-  404 

6.  Parol  gift  and  adverse  possession  may  ripen  into  de- 
fensive right,  and  before  that  period  are  not  void,  but 
merely  voidable  390,  404-  406 
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STATUTES. 

1.  Long  treated  as  constitutional  will  not  be  declared  un- 
constitutional  except  for  clearest  and  most  undoubted 
reasons  270,  278-  280 

2.  Acts  1885,  cb.  66,  bas  been  so  long  treated  as  constitu- 
tional tbat  it  will  not  be  now  declared  unconstitu- 
tional      270,  278-  280 

STATUTES  OF  LIMITATIONS. 

1.  Deed  fraudulent  and  void  as  against  minors  may  be  an 
assurance  of  title  under  adverse  possession  ....169,  167-  170 

2.  Husband  Jointly  occupying  wife's  land  witb  ber  cannot 
assert  adverse  claim  under  adverse  possession.  .159,  170-  172 

3.  Presumption  that  the  possession  is  with  the  legal 
title   159.  171 

4.  Wife's  land  so  acquired  by  adverse  possession  descends 

to  heira^  subject  to  husband's  curtesy  159,  172 

5.  Tenant  by  curtesy  or  his  grantees  cannot  acquire  title 
adverse  to  remaindermen  by  adverse  possession.  159,  172,  173 

6.  State's  second  grant  can  only  serve  as  an  assurance  of 

title  to  be  made  effective  by  adverse  possession 

159,  170,  171,  173,  174 

7.  Adverse  possession,  to  be  effective  in  perfecting  title, 

must  be  held  under  a  registered  assurance  of  title 

159,  173.  174 

8.  Erronous  registration  of  grant  or  deed  was  immaterial 
prior  to  statute  requiring  registration  to  make  adverse 
possession  effective  to  perfect  title  159,  173,  174 

9.  Purpose  of  registration,  aside  from  adverse  pos- 
session, is  to  give  notice  and  to  prevent  appropriation  by 
grantor's  creditors   159,  175 

10.  Unregistered  but  proven  deed  is  good  between  the  par- 
ties and  may  be  used  in  support  of  a  defensive  right, 
but  not  in  support  of  an  offensive  right,  when..  159,  178,  179 

11.  Do  not  run  against  bank  notes  issued  to  circulate  as 
money  as  a  special  obligation  against  the  State.  483,  492,  493 

12.  Ejectment  is  maintainable  against  actual  occupant, 
though  mere  unknown  servant  of  adverse  claimant,  and 
prevents  bar  of  statutes  of  limitations  in  favor  of  such 
adverse  claimant  made  a  party  defendant  by  amend- 
ment     497,  601-  623 

STATUTORY  CONSTRUCTION. 


# 


1.  Construction  of  statutes  by  executive  officers  in  favor  of 
taxpayers,  and  long  acquiesced  in,  is  entitled  to  great 
consideration   148,  155 


1 
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STATUTORY  CONSTRUCTION— Continued. 

2.  Statutes  levying  taxes  will  not  be  extended  by  implication 
beyond  their  clear  Import,  and  doubts  will  be  resolved 

in  favor  of  taxpayers  148,  155 

3.  Statutes  must  be  construed  so  as  to  give  every  word  and 
phrase  some  meaning  342,  348 

4.  The  statute  (Acts  1893,  ch.  174),  imposing  inheritance 
taxes,  must  be  strictly  construed  against  the  State  and 

in  favor  of  the  taxpayer 390,  396 

STATUTORY    PRECAUTIONS    FOR    PREVENTION     OP     ACCI- 
DENTS ON  RAILROADS. 

1.  Statute  prescribing  precautions  for  prevention  of  acci- 
dents is  imperative  and  mandatory  260,^264-  267 

2.  Duty  of  railroad  companies  safely  to  carry  passengers  is 
paramount  to  all  others,  and  is  superior  to  observance  of 
statutory  precautions,  when  and  when  not 260,  267-  269 

SUPPORT  OP  CHILDREN. 

See  Parent  and  Child. 

SUPREME  COURT. 

1.  May  remand  cause  for  amended  bill  bringing  In  necessary 
parties,  with  right  to  renew  demurrer,  when  98,  111 

2.  Amendments  in  supreme  court  to  prevent  failure  of 
Justice  351,  360 

3.  Mode  of  action  of  supreme  court  upon  petition  for 
certiorari  to  review  a  judgment  of  the  court  of  civil  ap- 
peals    361,  369 

SUPREME  COURT  PRACTICE. 

1.  Appellant  must  specifically  point  out  the  errors  com- 
plained of,  and  Affirmatively  show  their  existence 

123,  128,  129 

2.  Any  number  of  new  trials  upon  the  ground  that  there 
was  no  evidence  to  support  the  verdicts 123,  129,  180 

SUSPENSION  OP  JUDGMENT  OR  SENTENCE. 
See  Sentence,  1-3. 

SURCHARGE  AND  FALSIFY. 

1.  Settlements  in  county  courts  may  be  questioned  by  gen- 
eral bin,  whea;  and  can  be  questioned  only  by  bill  to  sur- 
charge and  falsify,  when;  how  infants  are  affected 
by  182,  205,  206 
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SURCHARGE  AND  FALSIFY— Continued. 

2.  Instance  of  bill  to  "surcharge  and  falsify"  settlements  of 
testamentary  trustees  in  the  county  court 182,  206 

TAIL. 

Estates  tail,  general  and  special,  have  been  abolished  by 
statute  in  this  State;  but  the  estate  in  fee  created  by  our 

modem  deed  has  its  origin  in  the  ancient  feoffment 

S90- 399 

TAXATION. 

1.  Manufacturer  of  implements  selling  same  to  Jobbers  and 
commission  merchants  only  is  not  a  "dealer"  or  "mer- 
chant," within  the  meaning  of  the  taxation  laws.  148,.  150-  158 

2.  Construction  of  statutes  by  executive  officers  in  favor  of 
taxpayers,  and  long  acquiesced  in,  is  entitled  to  great 
consideration   148,  156 

3.  Statutes  levying  taxes  will  not  be  extended  by  implicar 
tion  beyond  their  dear  import,  and  doubts  will  be  re- 
solved in  favor  of  taxpayers  148,  155 

4.  Goods  imported  into  this  State  for  reshipment  and  dis- 
tribution in  other  States  are  subject  to  taxation 
here  209,  215 

TELEGRAPHS  AND  TELEPHONES. 

1.  Common  carriers  of  .intelligence,  without  partiality  or 
discrimination    270,  282 

2.  Penaity  imposed  upon  telegraph  and  telephone  companies 
for  refusal  to  transmit  messages,  and  upon  telephone 
companies  for  refusal  to  give  applicants  connections,  does 
not  render  statute  unconstitutional 270,  277,  278,  280,  281 

8.  Statute  against  discrimination  by  telegraph  and  tele- 
phone companies  is  merely  declaratory  of  the  common 
law    270,  281,  282 

TELEPHONES. 

Oral  notice  of  dishonor  of  a  check,  given  by.  telephone  to  a 
clerk  of  an  indorsing  commercial  corporation,  is  not  no- 
tice to  the  corporation   328,  336.  387 

TELEPHONE  COMPANIES. 

1.  One  telephone  company  is  not  bound  to  permit  another 
telephone  company  to  make  physical  connection  with  its 
lines  and  switchboards  270,  282 
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TELEPHONE  COMPANIES— Continued. 

2.  It  is  neither  so  bound  under  the  common  law,  nor  under 
Acts,  1885,  ch.  66,  sees.  10  and  11 270,  282,  283,  286,  287 

3.  Eact  telephone  company  is  independent  of  all  others, 
save  to  receive  and  forward  their  messages 270,  283,  284 

4.  Physical  connection  with  lines  and  switchboards  for  an 
indefinite  time  may  be  severed  by  the  owning  company 
without  the  other's  consent  270,  282-  286 

5.  Physical  connection  given  to  one  company  does  not  con- 
fer such  right  upon  other  companies  270,  284-  286 

6.  Such  rule  would  be  the  taking  of  property  for  public  use 
without  compensation  and  without  due  process  of 
law   270,  284,285 

TIME. 

1.  Time  is  not  the  essence  of  working  contracts;  damages 
for  delay  is  only  remedy  595,  616 

2.  Failure  to  complete  work  within  time  does  not  terminate 
contract;  injured  party  may  terminate  it  after  time 
expires  595,  616 

3.  No  rescission  of  building  contract  in  anticipation  of  non- 
performance within  time,  when  595,  615-  617 

TRUSTEE  IN  BANKRUPTCY. 
See  Bankruptcy. 

TRUST  AJND  TRUSTEES. 

1.  Trustees  under  will?  are  entitled  to  compensation  with- 
out statute    182,   195-  198 

2.  Bequests  of  ''net  Income"  of  residuary  fund  does  not 
charge  the  expenses  of  the  administration  and  trust  upon 
Buch  income,  when  182,  188-193,  198-  201 

3.  Testamentary  trustees  are  entitled  to  compensation, 
though  a  bookkeeper  performs  the  clerical  work,  and  an 
attorney  performs  legal  services    182,201 

4.  Compensation  of  $3,600  per  annum  for  management  of  a 
$750,000  testamentary  trust,  with  a  $50,000  income,  is  rear 
sonable,  when  182,  202,  203 

5.  Question  as  to  Jurisdiction  of  county  court  to  pass  their 
accounts  is  reserved  182,  203,  204 

6.  Settlements  in  county  court  may  be  questioned  by  gen- 
eral bill,  when;  and  can  be  questioned  only  by  bill  to 
surcharge  and  falsify,  when;   how  infants  are  affected 

by 182,  206,  206 

6.  Claim  allowed  in  county  court  settlement,  after  full  in- 
vestigation by  those  adversely  affected  and  represented, 
will  not  be  stricken  out,  when 182,  204-  206 
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TRUSTS  AND  TRUSTEES— Continued. 

7.  Instance  of  bill  to  "surcharge  and  falsify"  gettlemenU  in 
county  court 182,  206 

8.  No  recovery  of  claim  of  one  executor  and  testamentary 
trustee  allowed  and  paid  after  full  investigation  and  rep- 
resentation of  all  tlie  parties,  when  182,  207,  208 

ULTRA  VIRES. 

See  Private  Corporations. 

UNITED  STATES. 

1.  State's  Jurisdiction  remains  over  land  bought  or  con- 
demned by  the  United  States  for  its  own  use;  qualifica- 
tion of  rule* 98,  106,  107 

2.  State's  reservation  of  right  to  serve  process  within  ceded 
territory  is  limited  to  actions  arising  without  that  terri- 
tory; rights  enforced  in  State  courts^  when 98,  107,  108 

3.  Jurisdiction  must  be  conferred  upon  federal  courts  by 
federal  constitution  or  statutes;  no  probate  jurisdic- 
tion     98,  108,  109 

4.  Jurisdiction  of  State  and  federal  courts  is  concurrent  un- 
less the  jurisdiction  of  the  federal  courts  is  made  ex- 
clusive      98,  108,  109 

5.  Federal  officer  in  ceded  territory  may  be  sued  in  State 
courts  for  acts  as  a  private  citizen  98,  109 

VERDICTS. 

1.  Question  whether  there  Is  no  evi,dence  to  support  verdict 

is  one  of  law  to  be  determined  first  by  trial  judge.  .123,  128 

2.  Any  number  of  new  trials  upon  the  ground  that  there  was 

no  evidence  to  support  the  verdicts  123,  129,  130 

VOLUNTARY  MANSLAUGHTER. 

Indictment  for  assault  with  intent  to  commit  murder  in  the 
first  degree  will  support  verdict  of  guilty  of  an  attempt 
to  commit  voluntary  manslaughter  131,  132,  133 

WILLS. 

1.  Bequests  of  "net  Income"  of  residuary  fund  does  not 
charge  the  expenses  of  the  administration  and  trust  upon 
such  income,  when 182,  188-193,  198-  201 

2.  Executors  are  entitled  to  reasonable  compensation  un- 
der statute   182,  195 

3.  Trustees  under  wills  are  entitled  to  compensation  with- 
out statute   182,  195-  198 
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WILLS— Continued. 

4.  Testamentary  trustees  are  entitled  to  compensation, 
though  a  bookkeeper  performs  the  clerical  work,  and  an 
attorney  performs  legal  services   182,  201 

5.  Compensation  of  $3,600  per  annum  for  management  of  a 
$750,000  testamentary  trust,  with  a  $50,000  income,  is 
reasonable,    when    182,    202,  203 

6.  Administration  settlements  are  prima  fade  correct,  even 

as  to  amount  of  compensation  allowed,  when 182,  203 

7.  Question  as  to  jurisdiction  of  county  court  to  pass  the 
accounts  of  testamentry  trustees  is  reserved ..  182,  203,  204 

8.  Claim  allowed  one  trustee  in  county  court  settlement  of 
testamentary  trustees,  after  full  investigation  by  those 
adversely  affected  and  represented,  will  not  be  stricken 
out,  when  182,  204-  206 

9  Instance  of  a  bill  against  testamentary  trustees  that  is  a 
bill  to  "surcharge  ajid  falsify"  the  account  or  settlement 

in  the  county  court 182,  206 

10.  No  recovery  of  claim  of  one  executor  and  testamentary 
trustee  allowed  and  paid  after  full  investigation  and 
representation  of  all  the  parties  when 182,  207,  208 

WORDS  AND  PHRASES. 

1.  A  "dealer"  is  defined  148,  156 

2.  Manufacturers,  merchants,  and  dealers  are  defined  and 
distinguished;  manufacturer  becomes  a  merchant, 
when 148,  156-  158 

3.  Manufacturer  of  implements  selling  same  to  jobbers 
and  commission  merchants  only  is  not  a  ''dealer"  or 
"merchant,"  within  the  meaning  of  the  taxation 
laws   148,  150-  158 

4.  Bequests  of  "net  income"  of  residuary  fund  does  not 
*    charge  the  expenses  of  the  administration  and  trust  upon 

such  income,  when   185,  188-193,   198-  201 

5.  Instance  of  bill  against  testamentary  trustees  to  "surcharge 
and  falsify"  settlements  in  county  court 182,  206 

6.  "Merits  of  controversy"  defined   235,  250,  261 

7.  "Sale"  means  alienation,  and  includes  parol  gift  or  do- 
nation of  land  390,  399,  400 

8.  "AEBets"  of  estates  of  decedents  include  only  property 
subject  to  debts  408.  416 

9.  "Debts"  due  estates  of  decedents  are  assets  for  adminis- 
tration in  the  jurisdiction  where  the  debtor  re- 
sides      408,  416-  418 

10.  "Debt"  that  fixes  jurisdiction  of  administration  is  de- 
fined to  be  a  fixed  or  specific  sum  due  by  contract;  and 
not  damages  for  wrongful  death 408,  418,  419 
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WORDS  AND  PHRASES— Continued. 

11.  "Overt  act"  Is  defined;  proper  refusal  of  requested  In- 
struction that  certain  facts^  if  found  to  be  true,  consti- 
tutes an  "overt  act"  entitling  accused  to  an  acquittal 
420,  432-  434 

12.  "Culpable  negligence"  of  employee,  as  defined  in  a  fi- 
delity bond  and  as  applied  to  tbe  facts,  is  held  to  be  es- 
toblished  668.677-679 

13.  "Charges"  mean  "freight  charges,*'  and  not  value  of 
shipment  for  which  draft  is  attached  to  bill  of  lading  for- 
warded through  other  agencies  for  collection.. 668,  680-  683 

14.  Call  "meandering  said  bluff  eastwardly,  crossing  Ldttle 
Laurel,"  does  not  make  the  entry  special 694,  703-  706 

WRIT  OP  ERROR. 

Final  decreeB  pronounced  and  entered  at  chambers  are  re- 
viewable upon  writ  of  error  as  decrees  of  court  in  regular 
session  120 
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